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The Law as indicated in this Volume is that 

-V 

existing on the 1st January, 1935. 
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PUBLISHERS’ PREFACE. 


Supplement to ‘Replacement Scheme’ 

This Supplement is issued specially for Subscribers to the 

REPLACEMENT OF VOLUMES SCHEME. It therefore 

comprehends the sixteen volumes already issued under the 
aforementioned SCHEME, and also the remainder of the 
original Work, namely part of Volume 16 (Title, Income Tax) 
and Volumes 17 to 28. Subscribers to the REPLACE¬ 
MENT OF VOLUMES SCHEME therefore obtain a two¬ 
fold advantage which will continue during the progress of 
the undertaking. They will have available the volumes 
issued under the new SCHEME, and in addition this 
Supplement which covers all volumes of the HAILS! I AM 

EDI I ION so far published, and as already stated, the 
remaining original vol um es, 

This Supplement to the REPLACEMENT OF VOLUMES 

SCHEME is designed to continue and maintain the entire 
Series of Volumes in harmony with the latest Judicial 
Decisions and new legislation. The method of using the 
Supplement is still exceedingly simple. Thus, on reading 
any particular paragraph of any particular Volume, the 

Subscriber will open the Supplement at the corresponding 
paragraph of the corresponding volume, where he will find 
the latest Law (if any) dealing with the paragraph in the 

TV¥1T\t- 1 --- 

If there has been 
no alteration in tlie Law, that fact is indicated m the 

Supplement paragraph by the addition of the words • 


Volume 


See 


Volume 


the case might be. 


See Original Volume,” as 


Yi 


Publishers’ Preface 




By this method the latest law throughout the Work is 

readily placed before the Subscriber, and his volumes_ 

whether those already issued under the REPLACEMENT 
Of VOLUMES Scheme, or those remaining of the original 
edition—are kept in every way up to date. 

BUTTERWORTH & CO. (Publishers), Ltd. 

May , 1935. 



The abbreviations used are those used in the Principal Work, 
subject to the following additions : — 


A. E. A. 
A* J. «• 

B. C. .. 

C. A. .. 

c. c... 

C. C. R. 
Crad. .. 
Cos. .. 
F. A. .. 
Finance 


• • 


• « 


• • 


• • 

Manual 




Food Manual 
Food Control Manual 
Food Supply Manual 
Govt. 

Hsg. 

H. B. R. (preceded by date) 


L. Jo. 

L. J. (c. c.) 
L. P. A. 

L. R. A. 

L. T. A. 

M. E. L. 


M. E. L. (followed by date) 


M. of H. 

N. H. I. 

N. I. 

O. in C. 

P. H. 

P. L. A. 

Pari. Pap. 

R. D. C. 

R. P. 134. 

R. & V. 

Repd. . 

S. C. (J.) (preceded by date) 


8. C. J. 

S.Jt .. 

S. L. A. 

S. L. R. 

Solrs. 

Stat. R. & 0. 

T. A. .. 

Times 

U. C. E. A. . 
U. D. C. 

W. C. A. . 
W. C. R. . 
W. R. 


« 



• • 


Administration of Estates Act. 

Administration of Justice. 

Borough Council. 

Conveyancing Act, or Conveyancing and Caw of 

Property Act, or Court of Appeal. 

County' Court or County Council. 

County Court Rules. 

* 

Command. 

Companies. 

Finance Act. 

Manuals of Emergency Legislation, Financed Edition, 
published by Authority. 

Manuals of Emergency Legislation, published by 
Authority. 

Government. 

Housing. 

Bankruptcy and Company Cases since 1915, e.g., 
[1918-19] H. B. R. 

Inland Revenue Commissioners. 

Law Journal (Newspaper). 

Law Journal (County Courts Reporter). 

Law of Property 7 Act. 

Land Registration Act. 

Land Transfer Act. 

Manual of Emergency' Legislation, published by 
Authority, 1914. 

Manual containing the Defence of the Realm Pecula¬ 
tions as in force on the 30th November of the year 
mentioned. 

Minister of Health. 

National Health Insurance. 

Northern Ireland (Reports). 

Order in Counoil. 

Public Health. 

Poor Law Act. 

Parliamentary Papers. 

Rural District Council. 

Representation of the People Order, Slat. R. A ()., 
1918, No. 1813, reprinted as amended. 

Rating & Valuation. 

Repealed. 

Court of Justiciary Cases (Scotland), since 1906, e.n 

[1906] S. C. (J.). 

Supreme Court of Judicature. 

Summary Jurisdiction. 

Settled Land Act. 

Statute Law Revision. 

Solicitors. 

Statutory Rules and Orders. 

Trustee Act. 

The Times Newspaper. 

Universities and College Estates Act. 

Urban District Council. 

Workmen’s Compensation Act. 

Workmen’s Compensation Rules. 

Winding-up Rules. 
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s. 292 

s. 20 1 
205 


s. 2 (h; 

s. 207 


s. 208 
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4,952, 1010, 1092, U15, 1210; 8, 7; 9, 

101 : 20, IMPS ; 27, os:; 
4, 1080, 1095, IPPS, nil. 1115, 115 1: 8, 
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Schod . 13, 480 ; 16, 421 ; 18, 553, 702, 

750 ; 21, 159, 1(52, 165, 614 ; 24, 922, 932 ; 25, 606, 
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792,817; 17, 212, 218 ; 18. 946 ; 19,907; 21, 477; 
23, 349; 24, 278, 313; 25, 623, 1037, 1102; 28, 
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8, 228, 230, 238 ; 11, 5, 7, 26, 27, 49, 227, 
1150; 13, 286; 14, 235, 243, 539, 541, 548, 553, 
570, 689, 777 ; 15, 837 : 17, 138 ; 18, 870 ; 20, 26 ; 
21, 195, 26S, 287, 331, 339, 342, 443, 446, 473 ; 23, 
24 ; 24, 314, 318, 344, 406, 427, 435, 437, 485 ; 25, 
623, 640, 642, 643, 644 ; 27, 142 ; 28, 174, 317, 

1016, 1155 

3, 573 , 11, 227, 1150 ; 13, 11, 41, 235, 286 ; 14, 
261, 472, 554, 570, 620, 677, 689; 15, 837; 17, 
138 : 18, 787 ; 21, 195 ; 23, 23 ; 25, 640 ; 27, 142 ; 

28, 1155, 1175 

. 8, 228,690 ; 11, 5, 7. 25, 49, 1150 ; 13, 286 ; 
14, 235, 243, 501, 539, 689 , 20, 26 ; 21, 195, 339, 
116, 173 ; 23, 23 ; 24, 313, 485 ; 25, 640, 641, 642 ; 

27. 142 : 28, 174, 215. 317, 1155, 1216 
. 11,0; 14, 250, 200, 202. 357, 423, 554 

.14, 201 

14,250,252 
11, 6 : 14,677 

9, 1291,1300; 11,0,9; 14,270,539; 28,215 

14, 467 
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6, 633 ; 7, 130, 131, 363, 443 ; 10, 61, 73 : 
11, 52, 61 ; 14, 400, 401, 402, 404, 422; 28,222 
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10, 066, 759 : 14, 272, 54S, 551, 584, 616, 
617, 618, 619, 620, 086 ; 17, 138;- 21, 268, 446; 

23, 83 ; 25, 042, 755, 955 ; 28, 1023 

. 14, 485 ; 25, 532 

. 4, 825 ; 7, 307 ; 14, 571 ; 21, 195 

11,5; 14, 548, 549, 659, 685. 689, 693 ; 
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. 23, 1552 ; 24, 42 

.16, 38 

. 16, 23—28, 84, 140, 141, 148, 200, 347, 350, 

401, 405, 406, 413, 426, 430, 447, 448, 465, 477, 478, 

483, 485, 488, 489 
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iO & 20 Geo. 5, c. 21. 


c. 23. 


16, 1230 


19 Geo. 6»c. 17. (Local Government Act, 1929)— 

Sched. II. . . 16, 230, 201 : 19, 750—752, 1024; 

^ n , , rrr 22, 1099 ; 24, 1035 

bched. III. . . 19, 750—752 : 20, 1201 ; 23,931 

« C k 6< ?‘ ^. 19 > 750—752 ; 22. 001 

. 19, 750-752 

£**• y.22,1101—1110 

T^ 11 - • • 16 ’ 23 “ 28 : 22, 1135 ; 23, 713 

Sched. IX. . 16,23—28; 22, 1101—1110, 1155, 

^ v „ 1218 > 1258 ; 24, 88, 203. 200 

Sched. X. . 1, 587.588,750; 2, 753 ; 11, 1470 • 12,08 

}nc- ’c 29 S n ; 19 ' 1017 * 1035 - 1088 ’ 1050, 1002: 
1°6.. 1610; 22,904, 1070, 1082, 1100—1102, 1218; 

v . , _- T 23,873,922,923,025,031 ; 24.859,800,801,802 

ocned. jLI, . O'X 1^*9 • oa 

Sched. XII . 1 772 ; 3, 920, 900, U43, 1162 12. 102 ^ 

30/ ; 16,23—28. 149, 170,223,226, 227. 228 232 
307, 340 ; 17, 210 ; 19, 369. 104, 472, 503, 7,00, 527, 

i°no- 7 l6 \ 7{, °—753, 785, 995, 1017, 1029, 
103o,1036, 103S, 1058,1062, 1088,1089, 1090, 1091 

«« 57 oV 20, J 001 » lli0 * 1132, 1153, 1158. 

1 5, 21, 204, 263, 1368 ; 22, 964, 965, 967, 991, 

?? 8 ’ 10 ^ 1 ' 1071 » 1121 « 1U2—1149, 1153, 1154, 
1163—1168, 1169. 1171, 1172, 1 175, 1204 1226 

io 7 7ft 12 C 8 }~c- 28 o’ 1287 ; 23, 873 » 915 » U ' )l ; 24,23,' 
4-- '3, 83—So, 86. 87, 98, 133—145, 156, 174 175 

194—190, 207—210, 250, 257, 266, 207, 268, 271 * 

2/2, 859, 860, 861, 862, 868 ; 25, 1323 : 26, 1130’ 

19 & 20 Geo. 5, c. 21. (Finance Act, 1929)— 11 , 28, .67 

l'l .. • 16,1280 

. 23, 1281 — 1288 ; 24, 1250 

..24,1153 

_ 9 o bched * * * * 23, 1281 —1288 ; 24, 1250 

c. 23. (Companies Act 1929) . 1, 342, 002, 1050, 1180 ; 2, 321 ; 

3, 460; 4,801,870; 5, 1,3,4,6,36,37 44.40 58 

ni 16 ^ 16 ^ 1 - 7 - 172 ’ 17S ’ l03 » 329 » 330, 355, 403, 
i J n-r 51 in’o| 41 1 , ,2?°’, 5Go » 654 > 055 ’ 730 » 938, 1034, 
q 08 ^ 3 ;/ 1 ^ 1 *«„ 1110 J* 1121 ’ 1122 ’ ll23 ’ 1] 24, 
] 3 2f ; 8 I 844 ? 9 » 20 i ? 10.697, 753 ; 11, 446 ; 12. 
JO? 1 5 13, 461 ; 14, 22; 15, 233, 419, 440 

441, 635, 794; 16, 1307; 17, 110, 104 491 077 
996,1007—1009 ; 21,200,001,1374; 22 671** 23 
354, 1060, 1662; 25, 523, 605 ; 26, 1212 ; 27 195 

o i 1 tAn i 2 &i 69 '- 1230 5 28 » 274, 482, 1037, 1075 

8 ‘ 1 * * 1, 440 ; 4, 860 ; 5, 08, 59, 91, 109, 139 ; 8, 723 ; 

o „ 10.752 

s * 2 • • 5, 4, 93, 103, 112, 120, 130, 142, 152, 161,200, 284 

s# 3 286 5 3, 091 ; 15, 419 ; 17, 109, 110 

s - \ • l * ! .’ ; ; * 5 looSftQ 

S. 5 . . 5, 53, 118, 119, 254, 535, 536, 537, 538/539,’ 540 

s’ 7 ‘ Cn/ 19] • 5, f 96 110, 121, 200; 10, 752 

'o' • 5 * 110 ’ 121 »- 142 ’ lo2 ’ lo5. 161, 233, 265, 284 

l m o * • * -5, 06, 104, 110, 119, 121, 160, 336 

s’ .. 90 

s’ 11 . 5, 342,343 

s. 12 !.• 5, 103 

l\l • 4 V/Vn’ 1 2 0 ’i‘? 31 vfc 33 ’ 33 ‘- 487 ’ 8 20 5 ’056 

• 11 • 4 » *"14, oOl ; 5, 119, 540 ; 8, 818 ; 11, 1557 ; 

s le ■ • 5, 92, 97, 08, 390, 528 ; 13, 055 ; 15’ 419 

»• • : 3,.086, 5. 131 •; 8, 0 5 9lfl5 X , 12 4ib n i 2 7- \\f, 

S ' lh ' • 4.561,808; 5,3,\ nillid, 128 

1-" ■ ■ 5, 53, 119, 132, 133,^520 Wfg 

s 21 ®, 122, 269 > 270 ’ 285 ; 14, 717 ; 19, 128 

b! 22 5,113,114,284 

s. 23 ' ‘ ' ' • -5, 123. 536, 836 

«:ii : : 5 - 101 j K 7 -«».m IIS 

1:1? ■ ■ • •’ 5, 105, 108, 111 , MV. !?o! 425 

s. 28 . ; ; * • • • 5, ill ; 12, 1091 

8-20 • • 3 .' 3 «;‘5,10'0,490',491 ) 492’; I0 8%45 1 ’ 2 10 1 

s.30 . 2 834 • 5 ~nn D 763 : 15 > 898 ! 17, 79 

s. 31 . .* » 4 » 5,o00; 8, 845; 10,763; 15, S97 

B - 32 ...**••. 5, 478 

s. 33 . * • 5, 100, 479 

s* 34 . . # * * • 6, 494; 10, 758,763 

The Figures in Black Type relate to Volumes • Figures ■ v ' ^ ^ 
n.I..s.—25 Paragraph Number^ “ ° rdmar J' T >’P« to 


8. 1 

s. 2 

s. 3 
s. 4 
s. 5 
s. 0 
s. 7 
s. 8 
s. 9 
s. 10 

3. 11 

s. 12 
8. 13 
s. 14 

s. 15 
s. 10 
a. 17 
s. 18 

s. 19 
s. 20 
s. 21 
8 . 22 
s. 23 
s. 24 
s. 25 
s. 26 
s. 27 
s. 28 
s. 29 

8. 30 
s. 31 
a. 32 
s. 33 
a. 34 
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19 & 20 Geo. 5, c. 23. 


(Companies 
s. 35 

s. 36 
s. 37 

s. 38 
s. 39 
s. 40 
s. 41 
s. 42 
s. 43 
s. 44 
s. 45 
s. 46 
s. 47 
s. 48 
s. 49 
s. 50 

s. 51 
s. 52 
s. 53 
s. 54 
s. 55 
s. 56 
s. 57 
s. 58 
s. 59 
8. 60 
s. 61 
s. 62 

s. 63 
s. 64 
s. 65 
s. 66 
s. 67 
s. 68 
s. 69 
s. 70 
s. 71 
s. 73 
s. 74 
s. 75 
s. 70 
s. 78 
s. 79 

s. SO 
s. 81 
s. 82 
s. S3 
s. 84 
s. 85 
s. 86 
s. 87 
s. 88 
s. 89 
s. 90 
p. 91 

s. 92 
s. 93 

s. 94 
8. 95 
s. 96 

8. 97 
s. 98 
s. 99 
s. 100 

9 . 101 

s. 102 
s. 103 
s. 104 
s. 105 
s. 106 
s. 107 

s. 108 

s. 109 
s. 110 


Act, 1929)— 

5, 199, 200, 201, 202, 203, 204, 355, 1209 ; 

13, 197 ; 20, 1727 

* • • 5, 109,200 

1, 4/0 ; 5, 60, 70, 214, 215, 221, 222, 224, 225, 

227, 1209, 1382 ; 7, 964 ; 19, 57 ; 23, 329 

• . . 5, 92, 199, 203 

. 5, 106, 259, 293, 294, 296, 298 

. 5, 109, 229, 293, 295, 296 

• • -5, 106, 229, 259, 295, 296 

. 3, 464 ; 5, 299, 300, 397, 425 ; 7, 909 

77, 106, 107, 109, 146, 149, 150, 200 ; 27, 448 

5, 151 

6, 171, 197, 429, 469, 547 
5, 144, 328, 335, 429, 547 
5, 145, 238, 429, 469 
. 5, 193, 270, 291 
„ . . 5, 141, 268 

5, 53, 104, 116, 152, 157, 158, 159, 101, 163, 

328, 342 ; 25, 1074 
5, 144, 157, 158, 159, 163, 425 

.5,155,397 
5, 90, 141, 156, 268 

5, 194 

5, 53, 104, 168, 169 
5, 178, 180, 181, 183, 184 
. 5, 177, 180, 188 
. 5, 1S7, 189, 190 

5, 191 

. 5, 181 ; 25, 656 
„ • . • 5, 144 

1» 1282 ; 4, 838 ; 5, 142, 285, 309, 313 ; 

10, 670 ; 14, 546 ; 15, 817 ; 22, 786 ; 27, 458, 512 

. 5, 313, 323, 587 
5, 312, 323 ; 14, 685, 717 

6, 314, 316 
. 5, 301, 310, 587 
. 5, 301, 397, 587 
5, 303, 400, 528 ; 13, 655 

.5, 323 

838 ; 5, 104, 307, 490 ; 24, 1568 ; 27, 512 

. 5, 308 ; 9,1397 

. 5, 397, 585 
5, 568, 593 ; 13, 101 ; 21, 274 
5, 90, 429, 547, 583, 604 ; 24, 1553 
5, 579 ; 10, 008 ; 21, 135 ; 27, 125 
5, 578, 617, 628 ; 20, 464 ; 24, 131 

1, 1127 ; 3, 33 ; 4, 919 ; 5, 600, 601, 602, 

603, 606 ; 15, 968 ; 25, 611 

3, 33 ; 4, 919 ; 5, 397, 600, 605 

3, 33 ; 5, 600 
3, 33 ; 5, 528, 600, 600, 607 

3, 33 ; 5, 600, 608 
3, 33 ; 5, 600, 609 
3, 33 ; 5, 600, 610 
3, 33 ; 5, 600, 613, 616, 627 
3, 33 ; 5, 129, 598, 600 
3, 33 ; 5, 129, 597, 600 ; 17, 502 

3, 33 ; 5, 597, 599, 600, 1151 ; 17, 502 

3, 33 ; 5, 600 
3, 33 ; 5, 600 

1, 465 ; 5, 4, 7, 93, 126, 127 ; 8, 805 

2, 834 ; 5, 7, 100, 119, 12S, 459, 493 ; 8, 

697 ; 10, 697, 760 

5, 109, 391, 397, 422, 423. 424, 528, 564 

. 5, 240, 241 

.5, 240 

5, 233, 243, 307 
5, 129, 241, 247, 248, 397, 428, 1151 
. . . . . 5, 248 

5, 206, 250, 253, 314, 846, 848, 996, 1151 

4, 814 ; 5, 244, 312, 325, 455; 28, 298 
5, 246, 528, 954 ; 13, 575, 656, 759 

5, 254, 255 ; 6, 697 
5, 254, 255, 256 ; 6, 697 
5, 254, 257 ; 6, 697 
5, 254 ; 6, 697 ; 10, 858 
5, 248, 250, 1382 

5, 145, 151,241, 243, 253, 307, 425, 426, 427, 

428, 582, 1063; 10, 252 

. 5, 525, 427, 428 

5, 109, 111, 241,307,397, 425,426,427,428, 

1095, 1151 ; 10, 252 
. ..... 5, 425 

.5, 402 

. 5, 109, 259, 401 


s. Ill 
s. 112 
s. 113 


9 
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5, 176, 40 


19 &2Q Geo. 5, c. 23. (Companies Act, 1029) 

s. 114 
s. 115 
s. 116 
s. 117 
8. 118 
s. 110 
s. 120 
s. 121 
s. 122 
s. 123 
s. 124 
s. 125 
s. 126 
s. 127 
s. 12S 
• • s. 129 
s. 130 
s. 131 


o 


s. 132 
s. 133 
s. 134 
s. 135 
s. 136 
s. 137 
s. 138 
s. 139 
s. 140 
s. 141 
s. 142 
s. 143 
s. 144 
s. 145 
s. 146 
s. 147 
s. 148 
s. 149 
s. 150 
s. 151 
s. 152 
s. 153 


s. 154 
s. 155 
s. 156 
ss. 156 ct seq 
s. 157 


s. 158 
s. 159 
s. 160 
s. 161 
s. 162 

s. 163 


s. 164 
s. 165 
s. 168 
s. 169 
s. 170 
s. 171 
s. 172 
s. 173 
s. 174 
s. 175 
s. 176 
s. 177 
s. 178 


s. 179 
s. 180 


s. 181 


s. 182 

s. 183 


s. 184 
a. 185 


s. 186 
s. 187 


s. 188 
s. 189 


s. 190 
s. 191 


831, 836 


3, 404, 415 


5, 346 


416, 


385, 


s. 192 


5, 400, 404 
5, 403, 404, 409 
5, 409, 414 ; 8, 844 
417, 8S0, 980 ; 15, 322 
. 5, 259, 420, 980 

5, 410 

421, 52S ; 13, 656, 759 

5, 421 

. 5, 372, 429, 430 

5, 429 

5, 427, 429, 437, 453 

5, 427, 429 
5, 427, 429 
5, 429 
5, 429, 437 
5, 429, 430, 437, 1059 
■i 5, 109, 111, 401, 431, 437, 5S5 

1, 1139 ; 5, 422, 1057, 1067, 1068, 1093 ; 

1, 1183 : 5, 200, 433, 434, 435, 1059 

• • • 5, 434, 1059 

. 1, 1188 ; 5, 436, 437, 1059 

5, 440, 1058 
5, 440 

. 5, 441 

.5, 52S 

• • • 5, 109, 345 

5, 106, 109, 200, 345. 349 

. 5, 233, 349, 350, 820 
2, 141 ; 5, 344, 3S6 

• ■ . 5,271, 350,382 

. 5, 348, 397,425, 1372, 1374 

. 5, 348, 1374 ; 21, 91 

• . 5, 103,115,379,397 

• 5, 53, 102, 104, 116, 379 

• * • • • 5, 354 

.5, 370 

5, 369, 550 
5, 347 

36, 192, 527, 543, 592, 92*1, 1011,^1035^ 
1041, 1044, 1016, 1047 ; 23, 349 

5, 1041, 1047 
. 5, 1017 

• • • • 5,616, 654, 1000 

; 5 » 205 ’ 266,* 267, 322, 6*47, 6<f(5, 83tf 
, 837, 839, 892, 902, 1000, 1069 ; 15, S68, 991 

• . .5, 647, 829, 1000 

. 5, 647, 838, 1000 ; 19, 128 

5, 647, 834, 927, 1000 ; 14, 717 

• • 5, 647, 833. 1000 

1 007 r / o h 832 ’ 1000 5 16 » 826 

3 * 8 A 0 ~' °' 48 ’ G4y » 050, 651, 652, 

926, 937, 1151, 1178, 1179 ; 9, 115 

. 5, 649 ; 9, 127, 129 

r' n • • 5, 652. 918, 922 

5, 109, 111, 401, 656, 1101 ; 14, 22 

• • • 5, 658, 1101 : 14 99 

837 ; 5,056,660,663,664,605; 15.981 

• 5; 401, 606, 670, 077, 682,' 083 

5, 678, 600, 827', 828, IOSiVm,’ 054, 050 ; 27’ 529 

5;o7i®M\62^!j 

• . , , g 688 

. 5, 533, 691, 693, 915,' 916 

5, 689 
5, 099, 729 

5, 70o, 706, 707, *708, 710, 711, 867^9^ 

„ 1032; 7,029 

5* 7i3, 716, 1032 
5, 093, 737, 1032 

702, *714, 738, 739,742,'7^%^ m2 

• • • 5,741,742,752,1032 

, 740,' 744,'757, 780, 781, 782, 989,’ lol 

• 5 « 749, 793, 859, 892,936: 1032 


3, 


, 698, 
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20 Geo. 5. c. 23. 


(Companies 

s. 193 
s. 191 
s. 195 
s. 196 
s. 197 
s. 198 
s. 199 
s. 200 
s. 202 
s. 203 
s. 204 
s. 205 
s. 206 
s. 207 
s. 208 
s. 20!) 

s. 210 

s. 211 
s. 212 
s. 213 
s. 214 

s. 215 
s. 216 

s. 217 
s. 218 
s. 219 
s. 220 

e. 221 
s. 222 
s. 223 
s. 224 
s. 225 
s. 226 
s. 227 
s. 228 
s. 229 
s. 230 
s. 232 
s. 233 
s. 234 

s. 235 
s. 236 
s. 238 
s. 239 
s. 240 
s. 241 
s. 242 
s. 243 
s. 214 
s. 245 
s. 247 
s. 248 

s. 249 
s. 250 
s. 251 
s. 252 
s. 254 
s. 255 
s. 256 
s. 257 
s. 258 
s. 259 
s. 260 
s. 261 
s. 262 
s. 264 


s. 265 

s. 266 
s. 267 
s. 268 
s. 26!) 
s. 271 
s. 272 
s. 273 
s. 274 
s. 275 
s. 276 
s. 277 
s. 278 


Vet, 1929)— 

5 f 760, 1032 
5, 757, 777, 779, 781, 1032 

5, 763, 767, 1032 
5, 750, 768, 1032 
5, 782, 783, 784, 785, 937, 1032 
„ • 5, 714, 738, 739, 1032 

5, 786, 788, 789, 981—984, 1032 

. 5, 702, 786 

r .5, 921 

5, 253, 751, 830, 840, 846, 848, 892, 1032 

. 5, 751, 805, 856 
. 5, 837, 855, 856 
. 5, 849, 892 
. 5, 805, 856 
. 5, 528, 856, 857 
5, 696, 697, 1032 
. 5, 867. 892 
5, 892, 902 ; 11, 48 
. 5, 748, 958 
5, 897 

1, 1298 ; 2, 699 ; 5, 70, 806, 807, 808, 942, 

964, 1004 ; 13, 788 

• • • . . . 3, 699 

. 5, 70, 515, 716, 717, 719, 722, 724, 725, 

726, 942, 1032 
5, 386, 716, 717, 824, 943 

• • . . . . 5, 858, 964 

• ..... 5, 856 

5, 716, 754, 756, 792, 805, 840, 847, 850, 851, 

856, 867, 1032 
5, 973; 13, 460 ; 28, 167 

5, 928 
. 5, 528, 928 
5, 929 

5, 977, 978, 980, 1024 

5, 980 
5, 994, 1030 
5, 995 
5, 996 
5, 978, 981—984 
5, 981—984, 986, 989, 995, 1002 ; 25, 656 
••••.. 5, 992 

5, 259, 1008, 1009, 1010, 1011. 1013, 1014, 

1016, 1070, 1386 
. 5, 988, 991 
. 5, 991, 1021 ; 28, 167 

5, 981—984 
. 5, 981—984, 993, 1022 

5, 981—984 
5, 980, 989, 995 ; 25, 656 

5, 992 
5, 1008, 1009 
. 5, 988, 991 
. 5, 991, 1021 ; 28,167 
. 5, 986, 1002 ; 11, 48 
6, 987, 988, 997, 1000, 1038 ; 
18, 779 ; 25, 656 ; 26, 1215 

. 5, 992, 993 
. . . 5, 985 

5, 545. 1036, 1037 
5, 259, 647, 991, 1003, 1006 ; 25, 656 

5, 892,1002 
5, 683, 1023 
5, 1024, 1028 
5, 911, 1025 
5, 1031 ; 11, 331 ; 25, 656 

5, 1028, 1033 

. 5, 544, 647, 753, 754. 911, 1031, 1038 

5, 643, 647, 868, 997 ; 15, 953 
562, 647, 690, 873, 912, 997 ; 8, 928 ; 11, 331 
5, 578, 617, 628. 647, 867, 878, 879, 880, 
SSI, 887. 997. 1007, 1030, 1177, 1181 ; 20, 464 ; 

24, 131 : 27, 228 
. 3, 754 ; 5, 647, 618, 690, 914, 923, 925, 

1005, 1030 ; 17, 96 
. 5, 642, 647, 648, 690 

5, 647, 859, 873, 875, 986 
. 5, 647, 873, 912, 913 

5, 647, 695, 873, 913 ; 8, 1341 
. 5, 515, 647 ; 9, 1327 

. . .5, 516, 647 ; 9 f 1327 

. 5, 515, 647 ; 9, 1327 

5, 429, 515, 647 ; 9, 1327 
. 5,386,515,647,824,943; 9,1327 
5, 259, 515, 647, 812, 815, 824, 826, 1004 
5, 66, 228, 515, 647, 913, 966, 1019 ; 9,1329 
. 5, 647, 739, 744, 981—984, 1033 


5, 544, 617, 98 


« 
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19 & 20 Geo. 6, c. 23. (Companies Act, 1920)— 

s. 279 . . 

s. 2S0 

s. 281 . . 

s. 282 
s. 283 
s. 284 
s. 285 
s. 287 
s. 288 
s. 289 
s. 290 
s. 291 
s. 293 
s. 294 
s. 295 
s. 290 


s. 297 
s. 298 
s. 299 
s. 300 
s. 301 
s. 302 
s. 303 
s. 304 
s. 305 
s. 300 
s. 307 
s. 308 
s. 309 
s. 310 
s. 311 
s. 312 
8 . 313 
s. 314 
s. 315 
s. 316 
s. 317 
s. 318 
s. 319 
s. 321 

s. 322 
s. 323 
s. 324 
s. 325 
s. 326 
s. 327 
s. 328 
s. 329 
6 . 330 
8 . 331 
8 . 332 
s. 333 
s. 334 
s. 335 
s. 336 
s. 337 

s. 338 


s. 339 
s. 340 
s. 341 
s. 342 
s. 343 
s. 344 
6 . 345 
s. 346 
8 . 347 
s. 348 
s. 349 
s. 350 
s. 351 
a. 352 
s. 353 
s. 354 
s. 355 
s. 350 
s. 357 

s. 358 




5, r 


. 5, 81, 748, 980 

. 5, 647, 088, 980 

5. 938 

5, 240, 528, 047, 857, 954 ; 13, 759 

5, 047, 905, 1020 
5, 647, 690, 772, 773, 991 ; 7, 029 
5, 047, 774, 775, 77G, 937, 943 

. 5, 410, 938 
5,081,792,1027 
. 5, 928, 1151 ; 13, 080 

• • • . 5, 528, 950 

5, 957 

# • • • IS 0 £3 

5, 047, 055, 975, 1022 ; 13* 400 

. 55, 1050, 1051, 1052, 1053 ; 11. 48 
71 * 1021 * 1022 ; 7, 442 ; 8 , 875 ; 11, 18 ; 

18, 879 

5, 1179 

. 5, 1177, 1181 ; 20, 164 

5, 1177, 1 182 
. 5, 047, 777, 778 

. 5, 017, 777 
5, 731 
5, 729 
5, 730 

. 5, 727, 729, 938 
. 5, 013, 028 
5, 025, 701, 1032 

• . 5, 013 

5, 013 
5, 610 
5, 010 

5, 4, 81, 729, 1153 

• • . 5, 8,1 

5, 82, 98, 528 

5 81 

1, 1186 ; 5, 39, 41, 54, 540, 054, 1*122 
5, 39, 42, 54, 540, 654, 977, 1121, 1123 

5, 39, 43, 535, 977 

_ • J • • 5, 42,101,300,342 

5, 12, 44, 45, 59, 81, 90, 654, 977, 1121, 

1122,1123,1153 

• * • • • 5, 40, 45 

5, 45, 85 

• 5, 45, 86 , 1153 
.5, 45, 87 

• • • • • . 5, 85 

• • • • • . 5, 83 

* • • -5, 4d, 88 

.. 47 

• • • • ■ . 5, 47 

• • • • • .5, 49 

40, 47, 48, 51, 52, 53, 90, 3*36, 546,°654? 1*153 
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(See replacement volume.) 


Payment into Court ... 

'I ext and Note (p). —See, instead, R, S. G\, Ord. 22, rr. 1, 6, 20 (1933); 
t it lo Practice and Procedure. 


Costs where Tender Accepted. 

Note (e).—Replaced by Ord. 22, rr. 2 (5), 3 (1933). 

(Sec n placement volume.) 

Summonses. 

Note (/).—Now Ord. 22, rr. 2 (5), 3 (1933). 

(See replacement volume.) 


Right of Appeal to Divisional Court. 

Text and Notes (h) (<•).—The appeal from 0. (Jt. now lies to C. A. 
(A. ,1. (Appeals) Act. 1934, s. 2 (1), Sched.) 


County Court Appeals . . . Security for Costs. 

Notes (/<), (X-). ( n). (l). — Amd. by ibid., by substituting C. A. for High 
Ct., etc. For procedure see R.S.C., Ord. 58, r. 20. 


Instrument of Appeal, etc. 

Text.— For the substitution of C. A., 


see supra. 


Appeals under County Courts Act, 1888, etc. 

Text and Note (>//).—Substitute 0. A. for divisional ct., see s 


supra. 


4 ' z 

Text and Notes (o)-(g ).—Appeals to C. A. are now regulated by R.S.C., 
Ord. 58, r. 20. 


(See replacement volume.) 


Filing Claim and Affidavits. 

Note (/).—In The Marte (1933), 149 L. T. 383, foreign claimants who 
had not filed vouchers in support of ail items of their claim were never¬ 
theless allowed to give evidence in support of those of which they had 
given fair and full particulars to the defendants. 

(Sec replacement volume.) 


Tender. 

Payment. —Though an admission of liability and consent to a reference 
have under Ord. 52, r. 23, the effect of an order of the court (see The Baarn , 
[1933] P. 251, 0. A., at- pp. 253, 200), tlie reference may be stopped by 
payment (ibid., at p. 255). 


Registrar’s Report. 

Note ( / ).—See, further, The Xapicr Star, [1933] P. 130 ; title Shipping 
and Navigation. 


(See replacement volume.) 

Payment of Money Found Due. 

Note (/).—Replaced by Ord. 22, it. 2 (5), 3 (1933). 

(See replacement volume.) 

Appeals to Court of Appeal. 

Text.—A ppeals from the (’. Ct. lie to C. A., see Pars. 244, 250, ante. 
(See, replacement volume.) 

Costs. 

Note (b ).—Where an appeal and cross-appeal are dismissed with costs 
the principle of no apportionment laid down as to claim and counterclaim 
cases in Medway Oil and Storage Co. v. Continental Contractors, Ltd., [1929] 
A. C. 88, is applicable ( The Slentor , [1934] P. 133, C. A.) ; see title Prac¬ 
tice and Procedure. 
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PARAGRAPH 

NUMBERS. 

287-289. 

290. 


291. 


292-315. 

316. 

317-338. 

339. 


340-344. 


VOL. I.— Admiralty. 287-344 

(See replacement volume.) 

Nature of Claims. 

Text and Notes (c), (e).—These statements are incorrect; the court 
has jurisdiction to try a case of collision between two vessels where one 
is and one is not a ship (The Champion , [1934] P. 1). As to what is a 
“ ship,” see title Shipping and Navigation. 

Maritime Jurisdiction over Claims on Charterparties. 

Text and Note (/).— An appeal now lies to 0. A. (A. J. (Appeals) Act, 
1934, s. 2 (1), Sched.). 

Note (k). See also Stat. R. & 0., 1932, No. 592 (Mayor's and City of 
London Court). J 

(See replacement volume.) 

Hearing. 

Note (^).-Now C. C. (Arndt.) Act, 1934, s. 17(1). 

(See replacement volume.) 

Jurisdiction. 

Text and Note (/).—Delete. An appeal lies to the Court of Appeal 
(Liverpool Corporation Act, 1921 (c. lxxiv.), s. 260; Ord. 39 as substd. 
by Liverpool Ct. of Passage Rules, 1934, r. 36). 

(See replacement volume.) 
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PARAGRAPH 

NUMBERS. 

345. 

346. 

347-352. 

353. 

354. 


355. 

356. 


357-359. 

360. 

361-371. 

372. 

373-390. 

391. 

392. 

393. 

394. 

395-396. 

397. 

398-423. 

424. 


425-430. 


(See replacement volume.) 

Exceptions. 

Note (o).— Re Prince Bliicher is reported, [1031] 2 Ch. 70, C. A. 

(See replacement volume.) 

Solicitors. 

Note (s ).—Now Solrs. Act, 1932. 

Note (/).— Ibid., s. 50. 

Mercantile Agents. 

Note (i).— He may be mercantile agent though he has only one cus¬ 
tomer, but he must act in the transaction in a business capacity (Budberg 
v. Jenvood and Ward (1934), 51 T. L. R. 99). 

(Sec replacement volume.) 

Del Credere Agent. 

Note (s ).—The mere signing of a deed of assignment does not establish 
that a loss has been sustained (M. Stanley & Co. v. J. C. Solomon, Ltd., 
[1932] 2 K. B. 287, C. A.). 

(See replacement volume.) 

Urban Authorities. 

Text and Notes.—R epd. Contracts are made according to standing 
orders, see Local Govt. Act, 1933, s. 200 ; title Local Govt. 

(See replacement volume.) 

When Incidental Powers Implied. 

Note (b ).— See also Midland Bank v. Reckitt, [1933] A. C. 1. 

(See replacement volume.) 

Trustees and Personal Representatives. 

Note ( n ).— Re Vickery is reported, [1931] 1 Ch. 572. 

Privity Between Principal and Sub-Agent. 

Note (p).—Calico Printers' Assoc, v. Barclays Bank, affd. (1931), 145 
L. T. 51, C. A. 

(See replacement volume.) 

Sub-agent Accountable to Agent who Employs Him. 

Text, line 2.—Delete third “ to.” 

(See replacement volume.) 

Contract. 

Note (a). —Watson v. Davies is reported, [1931] 1 Ch. 455. 

(See replacement volume.) 

Agent’s Own Interest in Conflict with that of Principal. 

Note (.t).— Lever Bros., Ltd. v. Bell, revsd. sub rum. Bell v. Lever 
Bros., [1932] A. C. 161. ^ A 

Note (/).— Harrods, Ltd. v. Lemon is reported, [1931] 2 K. B. 157, C. A. 

(See replacement volume.) 
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432. * 

433. 


434. 

435. 


436. 

437. 

438-450. 

451. 

452. 

453. 

454. 

455-457. 

458. 


VOL. I.—Agency. 


431-458 


Indemnity Against Liabilities not Contemplated. 

i furth , er > w - T - lMmh 6 Sons V. Goring Brick Co., [1932] 

• , / / U ’ V.f; (merchants appointed “ sole selling agents of aU materials 

manufactured by the manufacturers ; the court, though differing as to 

whether the agreement was one of vendor and purchaser or of principal 

and agent, held that the merchants had the sole right of selling all the 

materials manufactured, and the manufacturers themselves had no right 
of selling such goods). 

(See replacement volume.) 

Remuneration must be Earned. 

Note (6).—Where commission is payable “ if the business is sold ” 
or on a sale being effected,” the agent is not entitled to his commission 
unless he introduces a purchaser who is ready, willing, and able to complete 

{M ? , m J'/ erry d ' DaW > l 1931 l 2 K - B - 310; James v. Smith (1921), as 
no ed, [1931] 2 K. B. 317, n., C. A.). Where the agent is instructed to 
nnd a purchaser “subject to contract” the matter as between vendor 
and purchaser remains in negotiation until contracts are exchanged ( Kernel 
}] heeler, [1927] 1 K. B. 57/, 0. A.) ; but as between the principal (the 
vendor) and agent there must be implied a term that if the agent finds 
a purchaser ready and able to complete, the principal will not “ without 
just cause ” prevent the agent from earning his commission ; if then the 
principal refuses to complete without reasonable cause the agent is entitled 
to damages equivalent to the commission which he would have earned 

n«m t l 1 9 t r n B aCti0n been com P letcd (G. Trollope <(• Sons v. Martyn Bros., 

[ p U f J T ; B * 430 > C. A., disapprvg. Raymond v. Wooten (1931), 47 
1 . L. i\. 606). 

Note (o).—Ilarrods, Ltd. v. Lemon is reported, [1931] 2 K. B. 157, C. A. 
(See replacement volume.) 

Agent Wrongfully Prevented by Principal from Earn¬ 
ing Remuneration. 

Note («).— As an instance of “default” see G. Trollope <0 Sons v 
Martyn Bros., supra. 

Note (a). See also G. Trollope <(• Sons v. Martyn Bros., supra. 

Loss of Right to Remuneration. 

Note (m).~Harrods, Ltd. v. Lemon is reported, [1931] 2 K. B. 157, C. A. 

Extent of Right. 

Note (p ).—See also Tomlinson v. Liquidator of Scottish Amalgamated 
Silks, Ltd., Vol. V., Par. 686 , note (m), post. 

(See replacement volume.) 

Effect of Limitation of Authority. 

Note (q).~ See also Midland Bank v. Reckitt, [1933] A. C. 1 . 

No Liability for Act beyond Apparent Scope of 
Authority. 

Note (<).— See also Dunn v. Ocean Accident and Guarantee Corn NOW 
50 T. L. R. 32, C. A. V h 

(See replacement volume.) 

Unauthorised Dispositions not Binding on Principal. 

Note (a). —See also Midland Bank v. Reckitt , supra. * 

(See replacement volume.) 

Dispositions Under Factors Act. 

ri 934 T 2 m 80 Staff \ J f otor Guarantee v. British Wagon Co., 

[1934] 2 K B. 305 the mercantile agent must be dealt with in his capacity 
as mercantile agent). capacity 

Possession of the Agent. 

Note (s). —See also London Jewellers Ltd v An ^ 7 

K. B. 206, O. A. ’ ^ v * Attenborough, [1934] 2 

Note (u). iolkes v. King was, however furtLo .. . . 

Jewellers, Ltd. v. Attenborough, supra. * th app led Jn London 
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UMBERS. 



599-603. 

604. 


Laws of England (Replacement) Supplement. 

Amount of Compensation. 

Note (/). —As to particulars of claim, see Par. 605. 

Note (m).— Apprvd. in Re O’Connor & Brewn's Arbitration , ri9331 
1 K. B. 20, C. A. 

(See replacement volume.) 

Questions . . . Referred to a Single Arbitrator. 

Note ( e). —Thus claims at common law for breaches of the agreement 
of tenancy are not affected (Olive v. Paynter , [1932] 2 K. B. 666, C. A., 
(claim for dilapidation not governed by the limitat ion as to time in s. 16 (2)), 
nor questions whether a person is a “ landlord ” who has given a valid 
notice to quit (Farrow v. Orttewell , Par. 574, note ( q ), ante). 


605. 


606-607. 

608. 


609-642. 

643. 


Time for Making Claim. 

Note (/).—Particulars are necessary though the claim be limited to the 
conventional one year’s rent (Re O'Connor <(• Brewings Arbitration, supra ; 
Spreckley v. Leicestershire C. C., [1934] 1 K. B. 366, C. A.). 

(See replacement volume.) 


Evidence. 

Note (a). —0. C. rules as to issue of summonses, C. Cts. Act, 
1934, s. 81, as to penalty for neglecting summons, and ibid., s. 83, as to 
evidence of prisoners, apply to the arbitration (Agricultural Holdings 
Act, 1923, s. 16 (5a) ). If a prisoner is confined under civil process the 
High Ct. may order a writ of habeas corpus ad testificandum to issue to 
bring up such prisoner for examination before the arbitrator (ibid., s. 16 
(5 b) ). These sub-sects, were added by Arbitration Act, 1934, s. 18). 

(See replacement volume.) 


Miscellaneous. 


I. AGRICULTURAL MARKETING. 

The Agricultural Marketing Act, 1931 (principal Act), Agricultural 
Marketing Act, 1933, and Agricultural Marketing (No. 2) Act, 1933, may 
be cited together as the Agricultural Marketing Acts, 1931—1933 (No. 2 
Act, 1933, s. 8). The references in the following notes are to Act 1931, 
except as otherwise indicated. 

(1) Submission and Approval of Schemes.— A scheme regulating the 
marketing of an agricultural product by the producers may be submitted 
to the M. of A. Sc F. for his approval by persons who are substantially 
representative of the producers in the area (Gt. Britain or any part of it) 
to which the scheme is applicable; sec Agricultural Marketing Act, 1931, 
s. 1 (1), (2), Sched. I., Pt. I. 

“ Agricultural Product ” includes any product of agriculture or horti¬ 
culture and any article of food or drink wholly or partly manufactured 
or derived from anv such product, and fleeces and the skins of animals 
(s. 18(1) ). 

The Minister must first publish notice of submission of the scheme, 
etc., then consider objections, hold inquiries under rules submitted to 
Pt., make such modifications as he thinks fit, if nominated proposers 
assent, secure parliamentary approval to the draft scheme, and then make 
and publish an order approving the scheme (s. 1 (3)—(10) ). For Public 
Inquiry Rules, see Stat. R. & 0., 1932, Nos. 397 (England), 600 (Gt. 
Britain). 

When a motion for parliamentary approval is negatived or withdrawn 
the expenses of promoters are payable out of the fund, infra (Act 1933, s. 23). 

For schemes approved, see Stat. R. Sc 0., 1932, No. 505 ; 1934, No. 841 
(hops); 1933 No. 683, 1934, No. 679 (bacon); 1933, No. 686 (pigs); 1933, 
No. 1186 (potato) ; as to milk, see sub-par. (16), post. 

A scheme mav be amended or revoked according to Sched. I., Pt. H- , 
Act 1933, Sched. III.; for definition of “substitutional scheme,’ see 

s - 18 G). _ i ii f 

After approval there is a suspensory period (see s. 18 (1) )* an d a P° 

registered producers (see infra) must be taken as provided in the scheme , 
on the question whether the scheme is to remain in force, see s. 3. 

(2) Registration of Producers. —A scheme must provide for the 
registration of producers (s. 2 (1) ) and exemptions (s. 6 (1) (b) ). I he 
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643 
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Board (infia) must publish a form of application and state the nature of the 
regulated product (defined in s. 18 (1) ). area concerned, producers exempt, 
procedure for securing exemption, etc. (s. 4 (1)), and send notices of 
these particulars to producers (s. 4 (4)), a list of whom is prepared by the 
Munster (s. 4 (2), (3), (5); Act 1933, Sched. III.) ). 

As to registration of a partnership, see s. 16a ; Act 1933, Sched. III. 

(3) Boards. A scheme must constitute a Bd. to administer the 
scheme composed (except as regards a Bd. existing before Act 1933) of 
persons elected by the registered producers or a body elected by them and 
two persons co-opted by the Bd. (Act 1933, s. 14)/ As to incorporation, 
registration, and winding up, see s. 2 (2), Sched. II. 

.The Bd. must pay the expenses of the Commission, infra , and other 
promoters (Act 1933, s. 22). 


Powers of Bd.—T he scheme may, subject to the Minister’s approval, 
give the Bd. wide powers, power to buy the regulated product, produce 
specified products from it and sell, power to require producers to sell 
through the Bd., to buy and sell or hire to producers anything required 
for the production of the regulated product, power to regulate sales of the 
regulated product and products derived therefrom, power to pool and 
distribute proceeds of sales, and power to encourage, promote, or conduct 
co-operation, research, and education; see s. 5; Act 1933, Sched. III.; 
extended by ibid., ss. 10, 12; and as to purchase, etc*., of products of 
corresponding schemes, by No. 2 Act, 1933, s. 6. 

The Minister may by order extend the scheme and confer further 
powers on the Bd. as to sales and production, see Act 1933, s. 11. The 
Bd. has power to negotiate with persons and consult others, see Act 1933, 

Although the Bd. is authorised by the Act to buy, a scheme which 
provides for sales through the agency of the Bd. is not ultra vires (R v 
M. of A. & F. (1932), 101 L. J. ( k . b .) 501. C. A.). 

The scheme must provide (a) for the establishment of a fund for receipts 
and payments ; {b) for the assessment and payment of contributions by 
producers ; (c) for distribution to producers of moneys not required by 
the scheme; (d) for borrowing (s. 7 (1), (3); Act 1933, Sched. III.). 
Compensation is payable to classes of producers specified in the scheme 
for loss suffered under any scheme, see Act 1933, s. 16 ; (No. 2) Act 1933, 

S. 1 • 


The scheme may provide for empowering the Bd. to make loans and 
grants to other Bds. and guarantee payments (No. 2 Act 1933 s 2) 
The Minister during the year 21st Dec., 1933—34, may order or empower 
the Bd to give guarantees (ibid., s. 4). The Bd. has power to accept 
grants from any other person, and the scheme may empower the Bd. to 
agree with a person as to the application of his loan or grant (ibid s 3) 
The scheme may empower the Bd. (a) to lend a registered producer a 
portion of the amount he will receive from the sale of the regulated 
product; (b) guarantee payment of sums secured by a charge 0 under 
Agricultural Credits Act, 1928, Pt. II., see s. 7 (2), (3). 

The Bd. may issue a debenture in favour of a bank creating a charge 

°w inoo g T»f°T C T k ’ and SU n h must bc re £ isterc(1 under Agricultural Credits 
Act, 1328, Pt. II., see s. 7 (4). 

The scheme must require the Bd. to appoint, and provide for the 
delegation oi its functions to, an executive committee (Act 1933, s. 15) 

(4) Miscellaneous Provisions of Schemes. -A scheme must provide 

for requiring no sale of the regulated product to be made by persons 
who are not registered or not exempted (as to penalty for sale in contra 
vention of or non-compliance (s. 18 (1) ) with scheme, see s. 6 (3) ( 4)1 • 

iswattE “it affiK 

"* ■- * (>)■ n sew Hi”” 


(!>) tuect of Schemes on Contracts.-A pre-scheme . • 

unenforceable by reason of prohibition by theLeme T.t DOt 

ceases after three months unless the contract is 1 ’ , but , th ® P rotect ion 

(1a) ; Act 1933 , s. 17 ( 1 ), Sched. III. 3 re S Istercd > see s. 8 ( 1 ), 

The Bd. must register the contract excent in 
right of appeal of the aggrieved mrtv L n tam cases J as to the 

all agree), the power ofTheCt to Let 9^ Ct ' High Ct. if 

2 , ° Jlrcct re g<stration, and the right to 
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compensation where registration refused, see s. 8 (2)—(4) ; Act 1933, 

Sehed. 111. As to the right of the Bd. to enforce certain contracts, see 

Act 1933, s. 17 (2). Certain contracts contrary to the scheme are void, 
see ibid., s. 17 (3). 

For procedure as to appeals, see C. C. R. Ord. 50, r. 62. 

(6) Consumers’ Committees.— The Minister appoints a committee fo 
Gt. Britain, England, and Scotland respectively (s. 9 (1) ). For constitu¬ 
tion, see s. 9 (2) (a). Its duty is to report on (i) the effect of an approved 
scheme on consumers of the regulated product; (ii) complaints as to the 
effect of a scheme (s. 9 (2) (b) ). The Bd. concerned must furnish 
information (s. 9 (4)). For regs., see Stat. R. & 0., 1932, No. 715. 

(7) Committees of Investigation.— Such a committee is appointed by the 
Minister for Gt. Britain, England, and Scotland respectively (s. 9 (1) (a) ), 
consisting of a chairman and four other members (s. 9 (3) (a) ). Its duty, 
if the Minister directs, is to report on reports of the consumers’ committee, 
and on complaints to the Minister as to the operation of a scheme which 
could not be considered by a consumers’ committee under s. 9 (2) (b), 
supra (s. 9 (3) (b) ). The Bd. concerned must furnish information 
(s. 9 (4) ). If the scheme or act of a Bd. is reported as contrary to the 
interest of consumers (see s. 9 (6) ) or persons affected and not in the public 
interest the Minister may, subject to action of Parliament (a) amend the 
scheme, {b) revoke the scheme, (c) direct the Bd. to rectify the matter, 
see s. 9 (5). '‘Scheme” include development scheme, infra (Act 1933, 
s. 18 (2) ), but as to committee areas, see ibid., s. 18 (3). 

For regs., see Stat. R. & 0., 1932, No. 716. 

(8) Agricultural Marketing Funds.— An “ English Fund ” and a 
“Scottish Fund” are established under s. 11 to receive parliamentary 
grants and make loans to Bds. 

(9) Agricultural Marketing Facilities Committees.— The Minister 
after consultation with the Treasury appoints one for England and one for 
Scotland, and from these, one for Gt. Britain to make recommendation as 
to the making and renewal of loans to Bds. from the funds, supra (s. 12) ; 
for committee regs., see Stat. R. & O., 1932, No. 560; 1933, No. 1173 ; 
as to short-term loans, see s. 13 (amd. by No. 2 Act, 1933, s. 5) ; long¬ 
term loans, s. 14, regs. 1932, No. 527 ; 1933, No. 617. 

(10) Agricultural Marketing Reorganisation Commissions. —The 

Minister mav constitute one or more for Gt. Britain. England or Scotland, 
to prepare marketing schemes (s. 15 (1) ; Act 1933. Sehed. III.), including 
schemes for the development of secondary products, infra (Act 1933, 
s. 18(1); but as to areas, see s. IS (3) ), to investigate the operation of such 
schemes and of other schemes, and make recommendations, see s. 15 (2). 
As to constitution, see s. 15 (3) ; power to hold inquiries, s. 15 (4) ; power 
of the Minister, where information is being or is likely to be withheld to 
apply the Tribunals of Inquiry (Evidence) Act, 1921. unless Parliament 
resolves to the contrary, s. 15(5). For regs., sec Stat. R. & O., 1932, No. 396 ; 
1934. No. 79 (Eng.) T 1932. No. 609: 1934. No. 84 (Gt. Britain): 1935, 
No. 71 (Scot, and N. 1.). 

As to appointment and remuneration of staffs of commissions and 
committees, tenure and remuneration of members, and defrayal of 
expenses, see s. 16. 

(11) Regulation of Importation. —The Bd. of T. may by order regulate 
the importation of an agricultural product specifying quantities and 
descriptions if considered necessary for the effective organisation and 
development of the industry under schemes (Act 1933, s. 1). 

See Stat, R. & ()., 1933. No. 1165 (cattle); 1934, No. 344 (bacon): 

1160 (potatoes); 1935, No. 160 (pork). 

As to orders, see Act 1933, s. 26. 

(12) Regulation of Sales of Home Produced Products.— If an order, 

supra, is in force or the Bd. of T. certify that importation is controlled, 
the Minister and Secs, of State for Scotland and N. I. may by order deter¬ 
mine for a specified period the descriptions and quantities of the product 
or related product which may be sold (Act 1933, s. 2). As to orders, see 
ibid., s. 26. 

(13) Market Supply Committee.—The Ministers, supra, appoint this 
committee for the U. K., whose duty is to review the circumstances affecting 
supply, to recommend steps for regulating supply, to advise them on their 
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functions and operation of orders (ibid., s. 3(1), (2) ) and to give advice 
on orders under bea Fishing Industry Act, 1933 (ibid., s. 0). As to con¬ 
stitution, proceedings, staff remuneration, and expenses, see Agricultural 
Marketing Act, 1933, s. 3 (3)—(7); Stat. R. & 0., 1934, No. 19 

(14) Development Schemes for Production of Secondary Products.— 

These agricultural products are baeon, ham, and other derivatives specified 
by order (ibid., s. 7). Any two or more marketing Bds., one beim* for a 
secondary product and another for a product from which the secondary 
is wholly or partly derived may submit to the Minister a scheme for the 

in the marketing area (ibid., s. 4 (1) ). If 
he Minister considers that it will conduce to more efficient marketing of 
the primary and secondary products he lays a draft before Parliament, and 
it each House approves he makes an approval order and the scheme then 
comes into force (ibid., s. 4 (2), Sched. I., Pt. I.). 

As to amendment or revocation, see ibid., s. 4 (3), Sched. I., Pt, II. 

Development Boards. —A scheme is administered by a Bd. ; for con¬ 
stitution, incidental functions, and winding up, see ibid., s. 5, Sched. II. 

Provisions of Schemes.—A scheme may require that no person shall 
produce the product unless he is exempt from registration or has a pro¬ 
ducer s licence, and may empower the Bd. to grant- and revoke licences 
and purchase and dispose of producer’s premises (ibid., s. G (1), (2) ). A 
scheme must provide for compensation, arbitration, contributions by 
constituent marketing Bds. and exemptions of producers (ibid., s. G (3) ). 
It may provide for other matters, such as grading, packing, etc., of the 
product, requiring information from licenceholders as to production, 

inspection of premises, education, and research in connection with the 
products (ibid., s. 6 (4) ). 

A person producing an article in contravention of s. G (1) is liable to a 
summary fine or imprisonment; for obstructing inspection under s. G 
(4) (e) a fine ; the ct. may order fines to be paid to the Bd. (ibid., s. 6 (5) ). 

I alidity of Orders. —An order comes into operation 28 days after publica¬ 
tion. It can only be questioned within this period, and the ct, may make 
an interim order deferring operation until determination. No appeal lies 
to H. L. without the consent of C. A. (ibid., s. 9). 

(lo) Miscellaneous. lor power of the Bd. of T. to obtain information 
as to stocks of agricultural products, see Act 1933, s. 21. For restrictions 
on disclosing information, see ibid., s. 24 ; Act 1931, s. 17. Where a body 
corporate commits an offence under the Acts, consenting directors and 
officers are also liable (Act 1933, s. 25). 

As to publication, revocation, etc., of orders, see ibid., s. 2G ; exercise 

of powers of Ministers by authorised persons, ibid., s. 27. For obligation 

of Minister to report to Parliament on the operation of schemes, Act 1931 
s. 10; Act 1933, s. 8. ’ 

(1G) Milk.—For scheme see Stat. R. & 0., 1933, No. 789; also P v 

Milk Marketing Bd., Ex parte North (1934), 50 T. L. R. 559 ( (1) certiorari 

lies to the Bd. ; (2) penalties as to selling under fixed prices must not be 
ambiguous). 

The functions of a Bd. include (Milk Act, 1934, s. 12 (G) ) power to 
make certain payments to registered producers in respect of milk used 
for the manufacture of milk products or produced as pure milk or sold at 
reduced prices to increase demand (s. 12 (1)), to determine prices of milk 
for different purposes (s. 12 (2) ) and the places of sale (s. 12 (3) j to 
enforce contracts against purchasers (s. 12 (4) ), and to make agreement 
with another Bd. as to exercise of powers (s. 12 (5) ). 

i-’or power during 4 years for the Minister to expend moneys to secure 
pure milk and order a Bd. to pay registered producers up to Id per nail 
for such milk, see s. 9 ; to make contributions to the expenses of a Bd 
in increasing the demand for milk, s. 11. * 

Provision is made for temporarily securing to producers a minimum 
return for milk used in the manufacture of milk products • as tn „ ' T 

by the Minister to a Bd. in respect of such ndlk sold dur n 1 

1934-36 see ss. 1, 4. 13 ; in respect of such milk'^d byTl d Pf 
m respect of milk converted into cheese at farms s 3 L7 2 ’ 

required by the Minister, see Stat. It. & 0 1934 V 0 uP ^'dence 

1st April, 1936-38, if the cheese-milk price exceeds th e P ? U ™ g 
by more than Id. the Bd. will be required to mil tandard P nce 
enforceable under s. 7. The revocation • • ma 'H repayments (s. 5) 

provide for these payments (ss. 1-5) to and b^rEd^ 8 "^ 011 ? 1 * MU8t 

H.L.S.—25 13 7 Bd - according to s. 8. 
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II. HOME-GROWN MILLABLE WHEAT. 

Securing a Standard Price to Growers.—If in any cereal year (1st 

Aug.—31st July) the ascertained average price of home-grown millable 
wheat (defined in Stat. R. & 0., 1932, No. 559) is less than the standard 
l^nce (105. per cwt.), every registered grower (under byelaws of Wheat 
Commission) is entitled to a deficiency payment representing the difference 
(or price deficit) between these two prices, see Wheat Act, 1932, s. 1 (2) ; 
for definitions, s. 20 (1). For determination of these prices, see s. 2 
(1)—(3). For special cases of deficiency payments, see s. 13 (2) (change 
of tenancy : outgoing occupier as grower), s. 13 (3) (deficiency payment 
to be taken into account in assessment of compensation payable to out¬ 
going occupier), s. 13 (4) (registered grower at date of sale, or Minister’s 
order, infra, entitled to payment though subsequently ceased to be a 
registered grower). 

Securing a Market.- -If in June in any year the Commission represents 
to the Minister that it is expedient that the Flour Millers’ Corporation, 
infra. should buy stocks of wheat grown during the preceding cereal year, 
the Minister may order that corporation to buy before the end of the 
cereal year from registered growers such stocks as remain unsold, but not 
more than 121, per cent, of the anticipated supply (defined in s. 2 (4) ) 
for that year (s. 1 (3)); as to price, quality, default of corporation, 
purchase and sale by the corporation, see s. 1 (4)—(8). 

Quota Payments by Millers and Importers.— To meet the expenditure 
to he defrayed by the Commission, every miller (except where granted 
a provender miller's certificate) and importer of flour is liable to make 
to the Commission in respect of each cwt. of his output of flour (see s. 20 
(3) ) quota payments of prescribed amount (s. 3), hut repayments will 
be made in respect of exported bread and flour exported or shipped as 
stores (s. 4). For securing payment of quotas, all flour imported into 
t r . K. must he entered as goods liable to customs duty are entered, and 
no entry may he signed by the customs officer excej)t upon surrender of 
receipt for the quota payments, see s. fi. 

The Commission determine whether a product is flour or offals within 
the exemption allowed under the Act, and they are protected by Public 
Authorities Protection Act, 1893 (/i\ and IF. Paul. Ltd. v. W'/aaf Com¬ 
mission (1935), 51 T. L. R. 193, ('. A.). The jurisdiction of the et. is not 
excluded and byelaw 20 as to arbitration is ultra vires (ibi'l.). 

The quota payment for 1935—3b is 21 0J. per cwt. (Stat. R. & O., 1935, 
No. 192). 

Effect of Quotas on Contract Selling Prices.— Where a quota becomes 
payable or is increased, the seller of the Hour or manufactured article 
is entitled to recover the amount or increase as an addition to the 
contract price, set* s. 14 (1) ; similarly, the purchaser may deduct from the 
price* where a quota is decreased or discontinued, see s. 14 (2). 

Wheat Commission. —This is a body corporate consisting of members 
representing growers, millers, importers, dealers, bakers, and consumers. 
For constitmion and proceedings, see S hed. I ; allowances to members, 
Stat. lb ()., 1932, Xo. 832; 1935, \<*. Is(». Byclaws are made under 
s. 5 relating to registration of growers, for deficiency payments, quota 
payments, etc., see Stat. R. & <)., 1932, Nos. 588, 1016; 1933, Nos. 28, 
86, 719; 1935, Xo. 87. For power to obtain information, see s. 11. 

They manage the “Wheat Fund’’ out of which their expenditure is 
defrayed (s. 7). For legs., see S at. R. & O., 1932, No. 443 ; form of 
accounts, 1933, No. 63. As to administrative expenses, see s. 10 (3), (4), 
(6) ; power to borrow, s. 10 (5). 

Functions may he transferred to a Bd. established under Agricultural 
Marketing Act, 1931 (s. 17). 

Flour Millers’ Corporation. —This is a body corporate consisting of 
members representing millers on the register formed and kept by that 
body. For constitution and proceedings, see Sclicd. II. They manage 
the Millers’ Quota Fund out of which their expenditure is defrayed. The}' 
have power to borrow for purchase of wheat. Profits are distributed 
amongst the millers, see s. 9. Administration expenses are payable by 
the Commission, see s. 10 (1), (2); Stat. R. & O.. 1934, Xo. 907 (disputes). 

Miscellaneous. —As to service of documents and power to require 
statutory declarations, see s. 15 ; offences and penalties, s. 16. Orders, 
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regs., and byelaws must be laid before Parliament (s. 18); for regs. which 
may be made by the Minister, see s. 12. For transitional provisions, see 
s. 19, Stat. R. & 0., 1932, No. 469. 

IE. PROMOTION OF BETTER UTILISATION OF AGRICUL¬ 
TURAL LAND. 

A. Demonstration Farms.—The Minister has power to purchase 
land or take land on lease by agreement, and to acquire and equip land for 
use as demonstration farms on an economic basis under the manage¬ 
ment as his agents of local authorities, universities or other bodies, or of 
persons qualified to manage and give instruction, see Agricultural Land 
(Utilisation) Act, 1931, s. 1(1) ; the pov er is subject to Treasury conditions, 
see s. 23 ; for definition of land, see s. 4. He must submit to Parliament 
an annual report with accounts (s. 1 (2) ). For power to pay compensation 
to labourers for loss of employment or removal expenses where deprived of 
employment by the Minister's acquisition of the land, see s. 21. 

B. Land Requiring Reconditioning: (1) Acquisition and Recondi¬ 
tioning. Where the Minister considers that reclamation, drainage, or 
other voik is necessary to enable any piece of land (?.?. in separate occupa¬ 
tion : buildings are included is. 2 (10) (a) ) to be economically used for 
agricultural purposes (defined in s. 2 (10) (b) ), he may by agreement 
purchase the land and execute such work for the purpose of disposing of 
the land when the work has been executed (s. 2 (1) ). The powers under 
this section are subject to Treasury conditions, see s. 23. 

(2) Reconditioning by Owner or Compulsory Acquisition.-— Where 

the Minister considers that any piece of land suitable for agricultural 
purposes cannot he satisfactorily and economically used by reason of its 
seriously neglected condition, he may, after consulting the C.C. or C.B.C. 
and notice to the owner (see s. 2 (10) (c)) and occupier, authorise a person to 
enter, inspect, and report (s. 2 (2)). If after report 1 he Minister is satisfied 
that the land is in such condition and that the condition has been caused 
by the failure of the owner to execute works of maintenance (defined in s. 2 
(10) (d), (e) ), or to reserve or enforce rights for securing maintenance, he 
may serve notice upon the owner (and copies upon others as under Lands 
( lauses (Consolidation) Act, 1845. s. IS, see s. 2 (4) ) requiring the execution 
of specified works within a certain time. On the owner’s default he may 
purchase the land compulsorily and hold as under s. 2(1), supra. For 
provisions applicable in relation to the acquisition, see s. 3, Sehed. 1. If. 
however, after determination of the compensation, he considers the.total 
expenditure involved would not he justified, he may serve a withdrawal 
notice upon the person interested who is then entitled to compensation for 
loss or expenses as determined, in ease of dispute, bv a single arbitrator 
see s. 2 (3). ” ’ 

Where there is a dispute between the Minister and a person served with 
any notice under sub-ss. 2 or 4, supra, as to whether the land is seriously 
neglected or as to failure of the owner, etc,, the person may, within certain 
time limits, refer the dispute to a single arbitrator, see s. 2 (5). 

A person served with notice or a copy requiring the execution of work 
may enter upon the land after written reasonable notice to the occupier, 
execute the work and, if the persons are liable under a lease or other 
instrument, recover the expenses from them (s. 2 (C>) ). 

As to penalty for obstructing persons, see s. 2 (7). 

C. Cs. and G.B.Cs. may act as agents of the Minister under this sect 
(s. 2 (8) ). A Land Reconditioning Account must be kept by the Minister 
audited and laid before Parliament with the auditor’s report (s. 2 (9) ) 

As to Treasury grant, see s. 22. 

Agricultural Mortgage Corporation. 

Note (c).— Mortgages made by the Co.— The Agricultural Credits Act 

1 J32 » applies to the mortgages referred to in the text, whether unde hofnr, 

“ “f **. iw.w f ,h “ «-*•» >» w 1 S 

court or titles acquired before that date (s. 1). 

Notwithstanding any rule of equity to the contrary, a provision in a 
mortgage reqmnng repayment by such instalments of capital and interest 

by reason only that “ !r alid 

the period during which the instalments arc payabfe C ^ 

Where under power conferred by S. L. A., 1925, i 71 , a mortgage is 
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granted by a person entitled, whether under that Act or L. P. A., 1925, 
or A. E. A.. 1925. to exercise that power, a provision may be inserted 
therein making the Joan repayable on any of the terms of par. (c), supra 

^ ^ I ) t ■. so granted provides for repayment by 

instalments as ;n par. tc), the instalments as between the persons having 
limiteti interests in 1 he property and the persons in remainder or reversion 
arc payable by the person who would be bound to pay the instalments if 
t hey we re p< nodical payments of a charge on that property made under 
Improvement of Land Act, 1864 (s. 3 (2) ). 

Whore a loan for defraying improvement expenses under S. L. A., 1925, 
Srhed. 11 L ,Pt. L (see title Land Improvement), is repayable by instalments, 
supra, 1 he repayment secured by the mortgage must, for the purposes of 
d/e/., s. 73 (1) (xiii.) (application of capital money in redemption), and s. 88 
(maintenance of improvement), be deemed to constitute an improvement 
rentcharge within that Act (s. 3 (3) ). 

(See replacement volume.) 

Rights of Bank. 

Note (m). —Giving notice calling in the money, with the result that a 
floating charge becomes a fixed charge, is not an enforcement of the charge 
(lie Jones, [1932] 1 Ch. 548). 

(See replacement volume.) 

Power of Minister to Make Regulations. 

Note ( 7 ). —See Williams v. Smith , infra. 


657. Obligation to Pay Minimum Rate of Wages. 

Note (c). —The effect of the Act is to prevent the worker from making 
an independent bargain as to authorised benefits and advantages, e.g. 
board and lodging (Williams v. Smith , [1934] 2 K. B. 158). 

658-668. (See replacement volume.) 

669. Prevention of Dissemination of Pests. 

Note (d ).—Of these 21 orders, delete 1, 3, 4, 7, 8, 13, 14, 17, 20, 21 
See also Colorado beetle (Stat. R. & O.. 1933, No. 830) ; licence for keeping 
insects, etc. (No. 557); importation of plants (No. 558, amd. 1934, 
No. 684) ; elm trees and conifers prohibited (No. 1011). 


669a. Destructive Imported Animals. 

The M. of A. & F. and the Sec. of State for Scotland acting jointly may 
prohibit by order either absolutely or except under licence the importation 
into and the keeping within Gt. Britain of any animal known as the musk 
rat or musquash (Destructive Imported Animals Act, 1932, s. 1 (1) ). 

See Stat. R. & O., 1933, No. 106 (importation and keeping prohibited 
absolutely). 

The Act may by order be extended to other destructive animals of any 
non-indigenous species (s. 10). 

Orders must be laid before Parliament (s. 1 (2) ). 

Kegs, may be made as to ports of importation. Forms of licences and 
fees may bo prescribed (s. 2). 

The Minister (s. 11) may grant and revoke licences (s. 3), and his 
authorised officers may inspect land (s. 4). 

Special licences may be granted for animals for exhibition, etc. (s. 8). 
While an order under s. 1 is in force, the occupier (or the owner, where no 
occupier; s. 11) of land who knows that musk rats (not under licence) 
are to be found thereon must give notice to the Minister, and he or the 
county agricultural committee if authorised must take steps to destroy 
them, the occupier affording all possible facilities. An action for damages 
for killing or wounding them will not lie (s. 5). 

For offences and penalties, see s. 6. 

As to compensation, see s. 7. 

The Minister’s expenses under the Act are defrayed by Parliament (s. 9). 

670. (See replacement volume.) 

671. Local Authorities. 

Note (p ).—Replaced as to expenses by Local Govt. Act, 1933, ss. 181, 
185. 

672-683. (Nee replacement volume.) 
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684. 

685. 

686 . 

687. 


688-689. 

690. 


691-693. 

694. 

695. 

696. 

697-702. 

703. 


684-703 


Obligation to Furnish Statutory Requirements. 

Note (it)—The regs. are replaced by regs. 1932 (Stat. R. & 0., 1932, 

No. 658). 

Note (to).— Amd. by ibid., r. 15. 


Warranties. 

Note (b ).—Now ibid., r. 2. 


Right of Purchaser to Analysis. 

Note (e ).—Now ibid., r. 3. 


Division of Sample into Three Equal Parts. 

Note (h ).—Now ibid., r. 3 d. 

Note (i). After analysis read “ or to the representative of such 
person ” (ibid., r. 7). 


Duty of Agricultural Analyst as to Certifying. 

Note (n ).— Now ibid., rr. 11, 12 ; r. 10. 

Note ( p).—Ibid ., r. 9. 

(See replacement volume.) 

Marking of Goods Prepared for Consignment. 

Note (c). —Now ibid., r. 4. 

The landing and packing, etc., of fertilisers and feeding stuffs in certain 
meat wrappers is prohibited, see Importation of Meat, etc. (Wrapping 
Materials) Order, 1932. 

Register of Marks. 

Note (d ).— Now regs. 1932, rr. 5, 8. 

(See replacement volume.) 

Appointment of Analysts, Samplers, and Inspectors. 

Note fcp).—For second refee. substitute Local Govt. Act, 1933, ss. 91, 93. 

Powers of Inspectors. 

Note (r ).—Now regs. 1932, r. 3. 

Power of Minister to make Regulations. 

Note (c). —Now ibid. 

(See replacement volume.) 


Grade Designations. 

Text and Note (6).—The Act 1928 (principal Act) is amended by 
Agricultural Produce (Grading and Marking) Arndt. Act, 1931, and these 
Acts must be construed as one (ibid., s. 5). 

The Act 1928 applies to fishery produce and ibid., s. 1 is amended 
accordingly (Act 1931, s. 1 (1) ). 

“ Agricultural produce ” and “ fishery produce ” include respectively 
all produce of agriculture or horticulture and of the fishing industry, all 
articles of food or drink wholly or partly manufactured or"derived from 
any such produce as aforesaid, and fleeces and the skins of animals (Act 
1928, s. 7, as substd. by Act 1931, s. 2). 


Ulci Kegs, 
see Stat 
(plums) 

1933, Nos. 540 (malt extract and flour) ; 564 (gooseberries) ; 565 (logan’ 
berries) ; 566 (raspberries) ; 567 (red currants) ; 592 (wheat flour) • 677 
(Cheshire cheese); 807, and 1934, No. 902 (bottled fruits) • 884 (cou’ltrvl • 
931 (apples) ; 932 (pears); 1934, Nos. 72 (cauliflower and broccoli • 
151 (asparagus) ; 198 (leeks) ; 199 (radishes) ; 200 (red beet) • 204 

1 cabbages) : 205 (salad snrimr nrnr«r>cA . OOl /__* , v 


and runner beans); 602 (mushrooms); 625 (forced rhubarhl 710 
(canned fruits) ; 720 (jam) ; 749 (canned vegetable) • 1337 7) ’ !' 

1353 (natural rhubarb) ; 1354 (Stilton cheese) ■ ma/lnt , (hone ^ : 
1935 Nos. 19 (black currants) ; 20 (tomatoe S ^ [f *' : 

(creamery butter); 107 (vegetables) d cucumbers) ; 72 

Text and Note (c).-This also applies to fishery produce, see supra. 


>i>4 749 
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Grade Designation Marks. 

Note (e).—-This power of the Minister includes power to make provision 
for conditions being attached as to the payment of expenses incurred by 
the Minister or authorised persons in connection with the manufacture of 
dies, etc., or of coverings and labels (Agricultural Produce (Grading and 
Marking) Arndt. Act, 1931. s. 3). 

Note (g). Amd. as to the using of marks calculated to deceive, by 
ibid., s. 4 (2) ; cf. s. 4 (1), infra. 

A person who uses, in connection with any article whatsoever, any mark 
or description of such a character or in such a manner as to be calculated, 
by reason of the resemblance of that mark or description to a grade designa- 
tion ma tk or to any prescribed part of a grade designation mark or by 
reason of that mark or description being or incorporating the words 

national mark or otherwise, to lead to a false belief that the article is 
an article of a class to which designations indicating quality have been 
prescribed by regs., is liable to imprisonment or fine {ibid., s. 4 (1) ) ; proof 
that a mark was used or registered (under Trade Marks Acts, 1905-1919) 
before 17th June, 1931, or used before prescription under Act 1928, is 
a good defence, see s. 4(1) (proviso (a) ). Proceedings require the consent 
of the Minister or councils (see Par. 707) or authorised officers (s. 4 (1) 
(proviso (b) ). 

Sale ol Eggs in Shell. —A contract for the sale of eggs in shell laid by 
domestic fowls or ducks is void unless the eggs are sold by weight or 
under a prescribed grade designation. This does not apply to a contract 
for less than 25 or to a contract so far as relating to eggs produced outside 
(0. Kritain or requiring delivery outside (Agricultural Marketing Act, 
1933, s. 20). 

[See replacement volume.) 

Stock-Breeding. 

Bulls. 

Licences and Permits. —Since 1st Aug., 1934 (Stat. R. & 0., 1933, 
No. 1124), it is unlawful to keep (i.e. own or have possession or custody 
of) a bull which has attained the prescribed age (10 months; reg. 1) 
unless a licence or permit is in force, or the bull attained that age before 
that day ; a penalty on summary conviction is provided, see Improvement 
of Live Stock (Licensing of Ruils) Act, 1931, as. 1 (1), (3), 13 (1) ): for 
the defence of reasonable belief as to age, see s. 1 (2) : defence that the 
Minister's decision on an application for licence or permit was pending 
(s. 2 (6) ). 

On a prescribed application the Minister may grant (a) a licence to keep 
the bull for breeding purposes; or (b) a permit- to keep the hull for any 
other purpose (s. 2 (1) ). He may refuse or revoke a licence if the hull 
is defective and likely to beget inferior progeny, or if diseased ; and may 
revoke a licence for non-compliance with conditions (s. 2 (2) ). He may 
refuse or revoke a permit on grounds which appear to him sufficient 
(s. 2 (3) ). He must serve notices of refusal on applicants and notices of 
revocation on owners (s. 2 (4) ), and applicants must inform owners 
(s. 2 (5) ). 

Duties of Licence Holder. —As to duration of licence or permit, see 
s. 3 (5)— (7) ; conditions, s. 4 ; transfer on change of ownership, notice 
to the Minister and request for transfer by endorsement, s. 3 (1)—(4), (7). 
As to the duty to produce a licence or permit on demand of officers or of 
persons in charge of a. cow to bo served, see s. 7. 

Appeals. —Where the Minister refuses or revokes a licence (except 

on non-compliance with a condition) or serves a notice of suspension 

there is a right of appeal to a panel of referees, and he must confirm, 

withdraw, or modifv in accordance with their recommendation, see s. 5. 

* 

Miscellaneous. —For power of Minister to order slaughter or castration 
of bulls, see s. 6. As to forgery, etc., of licences, see s. 8 ; prohibition of 
removal of bulls from wharves if rejected in Ireland, s. 9 ; powers of 
Minister's officers as to inspection and marking and entry on premises, 
and as to penalty for obstruction, etc., s. 10 ; expenses of Minister, s. 12 ; 
For regs. made under s. 11 see Stat. R. & ()., 1934. No. 239. 

(See replacement volume.) 
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750. 


751. 


752. 


General.— For Naturalisation Regs., 1933, infra, see Stat. R. & 0„ 

1933, No. 1141. 

Alien. 

Note (a).—For further arndt., see British Nationality and Status of 
Aliens Act, 1933, and as to printing amdts., s. 2 (2). 

British Subject. 

Text and Note (/).—Delete these provisions of s. 10. The wife of a 

British subject is a British subject (Act 1914, s. 10 (1), enacted by Act 

1933, supra, s. 1 (1)). For qualifications, sec Pars. 784, 801, 803, notes 
post. 

Natural-born British Subject. 

Note (/). Father means a father whose children are legitimate at 
the date of birth, sec B. Abraham v. A.U., Vol. 11., Par. 777, note (e) 
post. v h 

Iext and Note (o). tor text substitute " (3a) Any person born out 
of .His Majesty s dominions whose father was at the time of that person's 
birth a British subject in the service of the Crown.” 

Text (4) (ii), (iLi).—Substitute “ (if the birth was on or after Jan. 1, 
1915) whose paternal grandfather was born within HisTVIajesty’s dominions 
and allegiance, and whose birth was registered at a British consulate 
(r) within 12 months after Aug. 1. J922 (s) ; (iii) whose birth was registered 
at a British consulate (r) within 12 months (t) after its occurrence (u).” 

Note (e).— -But see Dicey, Conflict of Laws, 5th Ed., pp. 151-154, where 
the construction put upon this provision is that a person born out of His 
Majesty’s dominions will only come within this provision if his father was 

born in a place 'where His Majesty exercises extra-territorial jurisdiction 
over British subjects. 

753-756. ( See replacement volume.) 

757. Rights to Sue and Be Sued. 

Divorce. —The Aliens Restriction Act, 1914, and Order thereunder 
do not preclude an alien from acquiring an English domicil of choice 
which will give the court jurisdiction to dissolve his marriage ( Boldrini v. 
Boldrini and Martini , 11932] P. 9). 

758-764. (See replacement volume.) 


765. 

766-783. 

784. 


785 . 


Franchise. 

Note (e).— Second refce. replaced by Local Govt. Act, 1933. s. 47 (1). 
(See replacement volume.) 

Application for Certificate of Naturalisation. 

Note (e).— Sect. s. 19 (1) (b), amd. by British Nationality and Status of 
Aliens Act, 1933, s. 1 (2). 

Note (/).—For forms, see, instead, Nat. Regs., 1933, el. 1. 

Consideration of Application. 

Note (o).— As to taking the oath, etc., see, instead, ibid., cl 11—15 

Mamed Woman. Where, after 1933, a certificate is granied’to an alien 

his wife, if not already a British subject, is not deemed to be a British 

subject unless within 12 months from the date of the certificate or longer 

period allowed by the Secretary of State she makes a declarstinn 

Nat. Regs., 1933, cl. 9) that she desired to acquire Br t si, m rf 

(Act 1914, s. 10 (5), enacted by British National ty and Status of At 
Act, 1933, s. 1 (1)). y antl &tatus of A1 ‘ens 

Special Certificate where Doubt Exists 

Note (<?).-For form, see, instead, Nat. Regs., 1933,‘cl. 2. 
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N l : M u 

785 

(■ contd .). 


786-788. 

789. 


790. 

791. 


792. 

793. 

794. 


795. 

796-798. 

799. 

800. 

801. 


802. 

803. 


804. 


805 . 


Grant to Persons Previously Naturalised. 

Text and Note («).— For “ Jan. 1. 1915,” read “ Aug. 7, 
Note (t).— Now Nat, Regs., 1933, cl. 4. 

(See replacement volume.) 

Fees. 

Notes (d), (e).— Now Nat. Regs., 1933, cl. 18. 

(Sec replacement volume.) 

British India. 

Xoti: (/).—For reps., see Stat. K. & O., 1934, No. 722. 


1914.” 


Other British Possessions. 

Note (m).— Now Nat. Kegs., 1933. cl. 6. 

(See replacement volume.) 

Married Women. 

Text and Note (r).— Now Act 1914, s. 10 (1), (4); see Par. 801, notes, 
infra. 

Alien Infants. 

Note (c).— For form, see, instead, Nat. Regs., 1933, cl. 3. 

(See replacement volume.) 

By Whom Declaration of Alienage May be Made. 

Note (?i). —For forms, see, instead, ibid,, cl. 7. 

(See replacement volume.) 

Effect of Marriage. 

Text and Notes (<z), (6).—Delete. The following provisions are sub¬ 
stituted by British Nationality and Status of Aliens Act, 1933, s. 1 (1). 
Subject to the following provisions, the wife of an alien is deemed to be an 
alien (Act 1914, s. 10 (1) ). A British woman who marries (before or after 
17th Nov., 1933) an alien, does not by reason only of her marriage cease 
to be a British subject unless: by reason of her marriage she acquires 
the nationality of her husband (s. 10 (2) ). Where a man has during the 
continuance of his marriage ceased (before or after this date) to be a 
British subject, his wife is not, by reason only of that fact, deemed to have 
ceased to be a British subject, unless by reason of her husband’s acquisition 
of a new nationality, she also acquired that nationality (s. 10 (3)). Where 
a man ceases during his marriage to be a British subject and, by reason of 
his acquisition of a new nationality, his wife also acquires that nationality, 
she may whether her marriage is still continuing or not, at any time 
within the period of 12 months from the date on which she acquired that 
nationality, or at such later time as the Secretary of State may in special 
circumstances allow, make a declaration (see Nat. Regs., 1933, cl. 8) that 
she desires to retain British nationality and thereupon she is deemed to 
have remained a British subject (s. 10 (4)). 

{See replacement volume.) 

Alien Enemy. 

Note (o).— Now ibid., s. 10 (G). For form of certificate, see Nat. Regs., 
1933, cl. 5. 

Resumption on Attaining Majority. 

Note ( q ).—For form, see Nat. Regs., 1933, cl. 10. 

Alien Immigration. 

Note ( 5 ).—For further amendments of the Aliens Order, 1920, see 
Stat. R. & O., 1931, No. 715, and infra. The Aliens Restriction ( Arndt.) 
Act, 1919, s. 1, has been extended to 31st Dec., 1935, by Expiring Laws 
Continuance Act, 1934, s. 1, Sched. 

Grant may be Conditional. 

Note (e).-Amd. 1931. 
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PARAGRAPH 

NUMBERS. 

805 

(contd.). 

806. 


807. 


808-813. 

814. 

815-820. 

821. 

822. 

823-827. 

828. 


829-831. 


VOL. I.—Aliens. 


805-831 


When Leave Must be Withheld. 

mi^ XT aDd (3) substitute “ ho >s uot a person of unsound 

mind or mentally defective ’ (1931). 


Conditional Landing. Security. 

Text and Notes («), (f), («). Substitute “ For the purpose of such 
inspection an alien may land temporarily, and provided he submits himself 
forthwith to such inspection is deemed not to have landed. He may bo 

detained m such manner as the Secretary of State directs and while so 
detained is deemed to be in legal custody ” (1931). 


On Shore. 

Text and Note (/ ).-For “ aliens . . . direct,” substitute “ aliens so 
detained must, notwithstanding any intervening prosecution be detained 

m i" 10 a-TT 1 ?' aS the Secretal 7 of Sta te may direct, until dealt with 
under^Art.^3)(5) or otherwise in accordance with the Order ” (Art. 3 (3) 


(See replacement volume.) 

Absence from Residence. 

Text and Note (s).~ For “ two,” substitute “ three ” (1931). 

(See replacement volume.) 

Convicted Aliens. 

Note (?).—Sec also Crolla v. Horn, [1931] S. C. (j.) 42. 

Undesirable Aliens. 

Text and Note (6). —For “ parochial,” substitute “ poor ” (1931). 

(See replacement volume.) 

Offences. 

Note (c). As regards the offence of being found here the circumstances 
of the landing are immaterial (R. v. Larsonneur (1933), 24 Or Ann 74 ) 
Note (/).—Now Art. 18 (4) (a). 

Iext and Note (p).—Delete refuses . . . possession ” (1931). 

(See replacement volume.) 
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PARAGRAPH 

NUMBERS. 

832 . 


833 . 


834 . 

835 . 

836 - 840 . 

841 . 

842 - 843 . 

844 . 


845 - 846 . 

847 . 

848 - 854 . 

855 . 


ALLOTMENTS. 


Meaning of Term “ Allotment.’’ 

Text and Note (a ).—The provisions of Acts 1908, 1919, relating to 
allotments, Acts 1922, 1925, and Agricultural Land (Utilisation) Act, 1931, 
Pt. II., relating to allotments, may be cited as Allotments Acts, 1908— 
1931 (Act 1931, s. 25 (1) ). 


Duty of Councils to Provide Allotments. 

Minister’s Power to Provide Allotments for Unemployed. —The 

Minister has power, which ceases on 31st July, 1939 (Agricultural Land 
(Utilisation) Act, 1931, s. 19), to provide, subject to Treasury conditions 
(s. 23), allotments not exceeding one acre for unemployed persons (s. 13 (1)); 
this includes power to provide allotment gardens for persons not in full¬ 
time employment as well as for those not wholly unemployed (s. 13 (2) ). 
For this purpose he may exercise the powers of a council with respect to 
allotments subject to certain modifications as to sale and exchange of 
land. An order for compulsory acquisition of land requires, if an objection 
is not withdrawn, confirmation by Parliament (s. 13 (1) ). He must notify 
the council of his determination to exercise his powers under this sect, 
(s. 13 (3) ), and they must give him required information (s. 13 (4) ). He 
may arrange with them or an allotment society (defined in s. 20 (1) ) to act 
as his agents except as regards t he acquisition of land or disposal of it other¬ 
wise than for use as allotments (s. 13 (5) ). He may also, under s. 11, arrange 
for the council to manage the allotments or may transfer the allotments 
to them on agreed terms. For his power to pa}' to labourers compensation 
for loss of employment or removal expenses caused by his acquisition of 
land, see s. 21. 


(See replacement volume.) 


M. of A. and F. May Act in Default of C. C. 

Note (p ).—For last refee. subst. Local Govt. Act, 1933, s. 29*». 
(See re placement volume.) 


Use of Schoolrooms. 

Note (5).—Sects. 4, 33 replaced by Local Govt. Act, 1933, ss. 128, 271 


(See rejilncr men I volume.) 

Limitation of Powers. 

Allotment Gardens for Unemployed.— Jf the B.C., D.C., or P.C. 
considers that the provision of allotment gardens for resident persons 
who are unemployed or not in whole-time employment will entail a loss 
they niav submit proposals and estimates to the Minister (Agricultural 
Land (Utilisation) Act, 1931, s. 14 (1) ). If he approves, he may under¬ 
take to defray, subject to conditions approved by the Treasury, the loss 
shown as likely to he incurred in the year (s. 14 (2) ). The limits on 
expenditure (see Text) do not then apply (s. 14 (3) ). If approved proposals 
are varied without his consent, ho will defray only part of the loss (s. 14 (4) ). 
If the land has been acquired before 1st Jan., 1931, or is after 31st July, 
1931, acquired without his consent, the sect, applies only to the expenses 
of equipping and adapting the land (s. 14 (5) ). A council must keep 
separate accounts of transactions under this sect, and give the Minister 
required information (s. 14 ((>) ). He, with Treasury concurrence, makes 
regs. (s. 14 (7) ), which must be submitted to Parliament (s. 18) ; see 

Stat. R. & O., 1932, No. 57. 


(See replacement volume.) 

Purchase by Agreement. 

Note (e).—Replaced by Local Govt. Act, 1933, s. 173. 


(See replacement volume.) 

Order for Compulsory Purchase. 

Note (o). —Last refee. replaced by Local Govt. Act, 1933, s. 290. 

Note (q).—Minister of Health v. P. (on the Prosecution of laffe) is 

reported, [1931] A. C. 494. 
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PARAGRAPH 

NUMBERS. 


VOL. I. —Allotments. 


856-900 


856-862. (See replacement volume.) 


863. 


Power of Appropriation of Land. 

Ao?To^!s7hId r n™t/". t0 C0DSent ’ 866 AgnCUltUral Land (Utilisation) 


864-868. (See replacement volume.) 


869. 


870-871. 

872. 

873-879. 

880. 


881-891. 

892. 


893. 

894. 


895. 

896. 


897. 

898. 


Local Govt. Act. 1933. s. 2.50. 


Sale or Exchange of Surplus and Unsuitable Lands. 

JSotk (a).— Last reice. replaced by Local Govt. Act. 1933, ss. Jti9. 170 

Consent of Minister of Agriculture and Fisheries 

Text and Note (a).-After “ purchased,” read “ or appropriated ” 

consent may be given “ unconditionally or subject to such conditions as 

the Minister thinks fit (Agricultural Land (Utilisation) Act. 1931 
ocnea. 11 .). ’ 

(See replacement volume.) 

Regulations. 

isoTE ((/).—Second refee. replaced l>v 
(See replacement volume.) 

Determination of Tenancies by Councils. 

Allotments let to Unemployed. - Where an allotment is let to an 
unemployed person in accordance with Agricultural Land (Utilisation) 
Act, 1931, s. 13 or s. 14 (see Pars. 833, 844, ante), his tenancy must not be 
terminated without his consent by reason only that he has ceased to be 
unemployed or a person not in full time employment (s. 1 , 3 ). 

(See replacement volume.) 

Expenses of District cind Parish Councils. 

Note (/;).—Replaced by Local Go\t. Act, 1933, ss. 185 ( 1 ), 188 ( 1 ) 

J- •/ 

(See replacement volume.) 

Borrowing Powers. 

Text and Notes (7) (&•).- 
years, s. 198, Sehed. VI LI. 


-See instead ibid., ss. 195. 190; period of 80 


(See replacement volume.) 


Grants by Councils to Co-operative Societies. 

Note (e ).—The modes of borrowing are now 
Act, 1933, s. 196. 


given by Local Govt, 


Grants by Minister of Agriculture and Fisheries. 

Text and Note (g).— Now known as “ the Small Holdings and Allot¬ 
ments Account (Agricultural Land (Utilisation) Act 193] „ 17 ,o7 
Note (A).-See, further, ibid., s. 10 , infra. (2) 

(See replacement volume.) 

Purchase of Fruit Trees, etc. 

Seeds, etc., for Unemployed Persons. -The Minister has power to 

make grants or advances to a C.C., B.C r iif 1 ™ ,,,, V, 1 t0 

society (defined in ibid., s. 20 ( 1 ) ) for assisting in the provision adotm ent 
fertilisers, and equipment for persons unemployed or not in fulfti^’ 
employment for whom allotments are provided ■ notw 9 L , 4 

provisions in the Text, regs. (which must be submitted to th ® 

s. 18), may provide for empowering the council to sell the 1 U arllame nt, 
allow the use of the equipment at a price or charge less than^ffi^" a " d 
cover the cost of purchase (Agricultural Land (Tit 1,7Vf ®" 1 to 
s 16 ( 1 ) ). The Minister may constitute a ooZKf *? 1 Act > 193 J • 
these powers and duties ; the expenses of the r-r U 4 ^° advise blm as to 
to the limit sanctioned by the Minister and Tty mmittee and offi cers up 

Minister’s expenses under this Act see 8*16 (9) ( 3 ^ *** defra ^ ed a * the 


899-900. (See replacement volume.) 
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901—SiO 

PAR AG RAT*u 
NTMBEuS. 

or* i 

3\J Lc 


902-903. 

904. 

905-910. 


Laws of England (Replacement) Supplement. 

Transfer to Councils. 

Note (a ).—Some of these provisions of Act 1894 now repd. by Local 
Govt. Act, 1933, Sclied. XI., 1't. TV. 

(Scc replacement volume.) 

Fuel Allotments. 

Note (e). -For restriction on the compulsory acquisition by local 
authorities see Local Govt. Act, 1933, s. 174. 

(See replacement volume .) 
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911-992 


PARAGRAPH 

NUMBERS. 

911-928. 

929. 


930. 


931. 


932. 


933-974. 

975. 


976-987. 

988. 


989. 


990-991. 
992. 


ANIMALS. 


(See replacement volume.) 


Scienter. 

Note (b).-Fardon v. Harcourt Rivington , affd. (1932), 48 T. L. ft. 215, 
H. L. The doctrine of scienter applies to the owner of a dog confined in 
a motor car ( Sycamore v. Ley (1932), 147 L. T. 342, C. A.). 


Proof of Scienter. 

Note (h). Cf. Sycamore v. Ley , supra (warning not to go near no 
evidence of scienter). 


Scientef of Agent. 

Note (?i).—Cf. Knott v. London County Council , [1934] 1 Iv. B. 126, 
C. A., where the servant kept the dog for his own private purposes. 

Who is Liable as Owner. 

Note (t). Responsibility for the acts of a dog depends on ownership 
or possession and control (ibid., at p. 141). 

Negligence. 

Note (a).— Fardon v. Harcourt Rivington , affd. (1932), 48 T. L. R. 215, 
H. L. I he owner may be liable where he lea ves a dog in such a position 
and under such circumstances as render it likely that the dog will cause 
damage to persons lawfully passing along the highway (Sycamore v. Ley , 
supra , at p. 345). 


(See replacement volume.) 

Owner’s Liability. 

Note (t).—Where the damage is caused by two dogs acting in concert, 
in law each dog occasions the whole of the damage, and consequently each 
owner is responsible for the whole (Arneil v. Paterson , [1931J A. C. 560, 
H. L. (Sc.), commenting on Piper v. Winnifrith (1917), 34 T. L. R. 108). 

(See replacement volume.) 

The Licence. 

Note (/).—For disqualification of a person convicted of cruelty, see 
Protection of Animals (Cruelty to Dogs) Act, 1933, Par. 1006, post. 

Shepherds’ Dogs. 

Note (o).—A certificate of exemption obtained at any time within the 
year ending 31st Dec. covers the whole of that year (Borred v. Macdonald 
[1933] S. C. (J.) 19). 


(See replacement volume.) 


Offences. 


Restrictions on Taking and Selling Certain Wild Birds.— Any person 

who takes any wild bird, infra, with the intention that it shall be sold 
alive, or sells, offers for sale, or has in his possession for sale, any live bird, 
infra , other than close-ringed specimens bred in captivity is liable to a 
penalty of £2 or, for a subsequent offence, £5, and the convicting court 
may order the bird to be dealt with as it may direct (Protection o^f Birds 
Act, 1933, s. 1 (1)). 


Ihe birds are specified in the Sched., and of a British species ; a species 
is deemed to be British if, and only if, it is resident in or visit in" Gt Britain 
in a wild state (s. 1 (2) ). The birds in the Sched. are 

T\ 1 11* "I __ . - - 


Blackbird. 
Blackcap. 
Blue throat. 
Brambling. 
Bullfinch. 
Buntings. 
Chaffinch. 


Chiffchaff. 
Chough. 

Crossbill. 

Cuckoo. 

Dipper. 

Fieldfare. 
Firecrested Wren. 
25 


Flycatcher, Pied. 
Flycatcher, Spotted. 
Goldcrested Wren. 
Goldfinch. 
Greenfinch. 
Hawfinch. • 

Hoopoe. 


<• ,1 2 
i 5.! A1 
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993-997. 

998. 


Jackdaw. 

Redpoll, Lesser. 

Tits (includingBearded 

•) ay. 

Redpoll, Mealy. 

Tit). 

Kingfisher. 

Redstart. 

Treecreeper. 

Larks. 

Redstart, Black. 

Twite. 

Linnet. 

Ring Ouzel. 

Wagtails. 

Magpie. 

1 7 £ 

Robin. 

Warblers. 

Martin, House. 

Shrike, Great Grey. 

Waxwing. 

Martin. Sand. 

Shrike, Redbacked. 

Wheatear. 

Night ingale. 

Siskin. 

Whinchat. 

Nightjar. 

Sparrow, Hedge. 

Whitethroat. 

Nut hatch. 

Sparrow, House. 

White throat, Lesser. 

()rioie, (Golden. 

Sparrow, Tree. 

Woodpeckers. 

Owls (except Little 

Starling. 

Wren, Common. 

()wl). 

Stonechat. 

Wryneck. 

Pipits. 

Swallow. 

Yellowhammer. 

Ha veil. 

Thrushes. 


(Sec replacement volume.) 

% 


999-1004. 

1005. 


1006. 


1007- 

1010 

1011 . 


Ill-treating Animals. 

Note (b). —Acts 1911, 1921, and Protection of Animals (Cruelty to Dogs) 
Act. 1933, mav be cited as Protection of Animals Acts, 1911—33 (s. 4 (1)). 
See also Protection of Animals Act, 1934. 

(See replacement volume.) 

Exceptions : . . . Killing for Food ; Coursing. 

Note (b ).—See also White v. Fox and Dawes (1932), 48 T. L. R. 641 
(carted hind : in the circumstances, not a domestic animal, but a captive 
animal and hunting permitted). 

Punishment. 

Suspension of Dog Licence. —On conviction of a person of an offence of 
cruelty to a dog the court may order him to be disqualified for keeping 
a don and for holding or obtaining a dog licence for such period as it thinks 
fit (Protection of Animals (Cruelty to Dogs) Act, 1933, s. 1(1))• Ho may 
appeal against the order in the same manner as against a conviction and 

the court may suspend the order pending the appeal (s. 1 (2) ). 

Where the disqualified person is the holder of a dog licence, the licence 
is suspended and of no effect so long as the disqualification continues in 

If he keeps (for meaning, see Dog Licences Act, 1867, s. 8, Par. 988, ante) 
a dog or applies for or obtains a licence whilst disqualified he is liable to a 
summary fine of £25 or imprisonment for 3 months, or both (ss. 1 (4), 3). 

He may apply to the court 6 months after the order and from time 
to time for removal of the disqualification, but 3 months must elapse after 
a refusal. The ct., having regard to his character, his conduct subsequent 
to the order, the nature of the order, and any other circumstances, may 
cither remove the disqualification as from a specified date or refuse tue 

application (s. 2). 

(See re placement volume.) 

Other Offences. . . } 

Public Contests. x<> person may promote, or cause or knowyj 
permit to take place any public performance (cinematographj 
which includes any episode consisting of or involving (a) 
easting, with ropes or other appliances, any unbroken horse or un ram^ 

bull ; or (6) wrestling, fighting, or struggling with any 

(c) riding, or attempting to ride, any horse or bull which by ;th 

appliance or treat,non. involving cruelty is or has been simulated with 

the intention of making it buck during the performance. No P ers0 J 
take part in anv such episode (Protection of Animals Act, 1934 sit n 
“ Horse ” and bull ” are defined in Protection of Animals Act 
The penal tv is a summary fine of £100 and/or 3 months P 

(Act 1934. s. 2). In proceedings under {a) or (b), * V P } ’ traine d the 

appears or is represented to spectators to be unbro ~en , under 
onus lies on the deft, to prove the contrary. In the case o « cou ]d not 
(c) it is a defence for the deft, to prove that he did no m° was to 

reasonably be expected to know that the appliance or treat 

he or was used (s. 1 (2) ). 


PARAGRAPH 

NUMBERS. 

1011 

( contd .). 

1012 - 

1036. 

1037. 

1038- 

1040. 


VOL. I. —Animals. 


1011—1058 


Regulations for Knackers. 

in ci EXT ir F< f further , provisions for the humane slaughter of animals 

f T knackere ’ yords, and for the licensing of slaughter¬ 

men, see Slaughter of Animals Act, 1933 ; title Public Health. 

(See replacement volume.) 


1041. 


1042- 

1043. 

1044. 


1045. 

1046. 


1047. 

1048. 

1049- 

1051 

1052. 


1053. 

1054. 


1055- 

1056 

1057. 


1058. 


Isolation of Infected Animals. 

sZttf 180 St f\ K & °’ 1933 ’ Na 323 (^eep movement), 
feheep Scab Order amd. by 1934, Nos. 37, 992. 

(See replacement volume.) 

Disinfection. 

19?4° * H> ( ' te f°u- 7 ; 18 (latter order )- No. 15 amd. by 

i\os. o/, 992. No. 19 amd. by 1931, No. 828. Add 1931 Nn 73 'n 

(transit) ; 1932, No. 803 (boiling of animal foodstuffs). 

Note (c). The Order lias been replaced by Order, 1931 No 750 whir-h 

interpretation in , BrZ, 

(See replacement volume.) 



11 


also " in the case 


• • 


vebklL). ^ ’ 410 (Ireland > ctc ')i 5 (disinfection of 

(See replacement volume.) 

Canadian Cattle. 

Text and Note (i).-Delete. Canadian cattle may, if specified condi 
lions are fulfilled, be landed in Gt, Britain without being required to be 

ifh'fhis ? ( * )Ut I 10 may require an - v 8110,1 cattle to be slaughtered 

m his opinion they could be used for breeding, and are not suitable for 
that purpose (Importation of Animals Act. 1922, s. I (1), as amended by 
Ottawa Agreements Act, 1932, s. 8, Sched. III.). “ Cattle " has the mean 

Ku sf&^heTlIL) Anima,S ACt ’ 1894> “■ 59 (1) (Act 1922 ’ s - 1 (8); 

J ext and Note (k). —Delete “indelibly " (Act 1932 s 8 Sehrd Tir \ 

g&sr- 4.- 1 - .mwk 

(See replacement volume.) 

Other Canadian Animals. 

Text and Notes (s), (Z).—Delete “ store 
and if ” (ibid.). 

(See replacement volume.) 

Slaughter of Animals and Compensation 

No 828. (A) '~ TUberCUl ° SiS ° rder ’ 1925 ’ - ,Vrt 9 ’ amd ' b >' Stot. R. & 0., 1931, 
(See replacement volume.) 

Compensation. 

Note (w).-—The valuation may be on a commercial instead of » ™ v 
basis,and such a valuation, if agreed upon is binding (Kill A,? . djgreo 
Agriculture arul Fisheries (1931), 47 T. L. li. 492) ° J l V ’ ^ inister °f 

(See replacement volume.) 

Committees of Councils. 

Note (e ).—The power to delegate to r 1 n • T 
1933, s. 274. ° t0 a C ' R 18 n ow Local Govt. Act, 

Provision of Wharves. 

Note (,).-S ect . 176 replaced by Local Govt. Act 1033 ss , 

27 * 1JJd ’ ss - lo9 (2), 100. 


I059- 1 

PARAGRAPH 
M .MHERS. 

1059. 


l0o9 Laws of England (Replacement) Supplement 

i r 


1060- 

1063 


Expenses. 

Xote (»).—Now Local Govt. Act. 1933, ss. 181 (1), 185 (1). 
Mote (c/).— Now Act 1894. s. 42 (1) (as amd.) (4). 

Text and -Votes (,•), (.s).— Replaced by Local Govt. Act, 1933, s. 

(See replacement volume.) 


196 


1064. 

1065- 

1067. 


Powers of Inspectors. 

-Vote (g).— For new art. 28 see Stat. R. & O. 1934, No. 37. 
Note (t). —See also Henderson v. Wardrope, [1932] S. C. (J.) 18. 

(See replacement volume.) 


1068. 

1069. 


Carriage of Animals. 

Note (a).— In this list delete Nos. 2, 4, 7, 8, 9. No. 1 is amd. by 1932, 
No. 30 ; 1933, No. 19 ; No. 3 by 1932, No. 248. 

For additions, see Par. 1044, note (r), ante . 

(See replacement volume.) 
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1070-1076 


Pi.RAQRA.PH 

NUMBERS. 

1070. 


1071. 

1072. 


1073. 

1074. 


1075. 

1076. 


ARBITRATION. 


References by Consent out of Court. 

J°ZW- Tbe . Act 1889 has becn amended by S. C. J. (Consolidation) 
; Jt . - 1 „ ( ie - en ^cting provisions as to references under order of ct.) • A J 

(^cellaneous Provisions) Act, 1933, Sched. III. (costs), and Arbitration 

,1934. The Acts 1SS9, 1934 are to be construed as one (ibid., s. 21 (4) ) 

-mi‘ 1930 “ J - b ' M to** '* 

Note (c).—R eplaced by C. Cts. Act, 1934, s. 89. 

References Under Act of Parliament. 

Note (d ).—Similarly Arbitration Act, 1934, applies with certain excep¬ 
tions, see s. 20, Soiled. II., Par. 1138, post. ' L 

(See replacement volume.) 

Under Arbitration Act, 1889. 

Note (»).—The Act uses the expression “ submission ” sometimes as 
meaning the written agreement as here defined in sect. 27, and in other 
cases (see Par. 1082) as the giving of authority to a named person as 
arbitrator Arbitration Act, 1934, by s. 21 (2), gives the same defini¬ 
tion for the expression ‘ arbitration agreement,” and in the various 
sections uses this with the particular qualifications desired. 

(See replacement volume.) 

Personal Representatives of a Party. 

iivtoT\ and • 1S [° TES (°)~An arbitration agreement (see Par' 

1072 (n), supra) is not now discharged by the death of any party thereto 

either as respects the deceased or any other party, but is in such an event 

enforceable by or agamst the personal representative of the deceased 

(Arbitration Act, 1934, s. 1 (1) ). This does not affect any enactment or 

rule by which a right of action is extinguished by death (s. 1 (3) ). But 

the application of the old maxim has now been abolished, see Vol \IV 
pp. 400, 415. ’ “ ’’ 

Trustee in Bankruptcy. 

Text and Note (/>). It the bankrupt had become a party to an arbitra¬ 
tion agreement before the bankruptcy and any matter requires to be 
determined in connection with or for the purposes of the bey. proceedings, 
then, if the provision infra does not apply, any other party or, with the 
consent ot the committee of inspection, the trustee in bankruptcy may 
apply to the bankruptcy ct. for an order directing that the matter be 
referred to arbitration and the ct. may having regard to all the circum 
stances make an order accordingly (Arbitration Act, 1934, s . 2 (2) ). 

. Text and ^ OTE (?)•—Where a term in a contract to which the bankrupt 
is a party provides that differences shall be referred to arbitration then 
if the trustee adopts the contract, the term is enforceable against him so 
far as relates to any such differences (ibid., s. 2 (1) ). 

(See replacement volume.) 

Ousting the Jurisdiction of the Court. 

Notb (rf).—For the p.irpose of the statutes of limitation (see l’ar 1104 
post) and the date of accrual of a cause of action, a Scott and Averv 

r u ? n agr ° ement 13 to be feared, Arbitration AcT 

1934, s. 16 (2); title Limitation of Actions. ’ 

Agre to m Actio^ akinS Arbitration C °ndition Precedent 

Note (/).—Now, where the terms of an agreement c . 
disputes to arbitration provide that any claim's shall L l, ^ u fut , UTe 
notice to appoint an arbitrator is given or an arhit™/ b baiTed unleS8 

otto .top to comment arbitration 
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) A iiA(. R A t’H 

n ! 

1076 

(co aid.). 


1077. 

1078. 


1079- 

1081. 

1082. 


t ime fixed by the agreement, and a dispute arises to which the agreement 
applies, the < t.. it it is of opinion that in the circumstances of the case 
undue hardship would otherwise be caused, and notwithstanding that the 
time so lixed has expired, may on such terms, if any, as the justice of the 
case may require but without prejudice to Arbitration Act, 1934, s. 16 
(L) (5) (provisions as to statutes of limitation, see Par. 1104, post), extend 
the time for such period as it thinks fit (ibid., s. 16 (6) ). 

Ahrn-: (</). This now appears to apply also to the right to ask for an 
award in the form of a special ease, see ibid., s. 9 (1) (b), Par. 1114, post. 

Repudiation of Agreement. 

Xote (h ). W here repudiation of the contract by one party is not 
accepted by the other and then withdrawn, the former is not precluded 
from relying upon the arbitration clause (Stevens 6s Sons v. Timber, etc., 
Insurance.' Assoc. (1933), 102 L. J. (k. b.) 337, C. A., at p. 345). 

^ (/).—See also Golding v. London and Edinburgh Insce. Co. (1932), 

43 LI. L. R. 4ST : Freshwater v. Western Australian Assce. Co., [1933] 

1 k. P>. ;>lf>, L. A. ; Stevens <0 Sons v. Timber, etc., Insurance Assoc., 
supra : Jones v. Birch Bros., Ltd., [1933] 2 K. B. 597, C. A. (effect of 
Load 1 rathe Act, 1930, s. 38); Kennedy v. London Express Newspapers, 

11931] I. R. 532. 

(See replacement volume.) 

Clauses in Submissions. 

Text.— References in Act 1889 and Act 1934 to an award include 
references to an interim award (ibid., s. 21 (3) ). 

Text and Note (t) —The two arbitrators must appoint an umpire 
immediately after they are themselves appointed (Act 1889, Sched. I (b). 
as substd. by Arbitration Act, 1934, s. 5 (1) ). 

Text and Note (a). —Delete “fail . . . purpose or.” sec ibid., Sched 

nr. 

Note (r).— The ct. has now also tlic.se and other powers, see ibid., 
s. 8 (1), Sched. I., Par. 1105, post. 

Note (g). —But the ct. may order security, see ibid. 

Text. —For further implied power to order specific performance and 
power to make an interim award, see Act 1889. Sched. I. (j), (k). Par. 1098, 

post. 

(See replacement volume.) 

When Leave Granted. 

Note (c).— Arbitrator not Impartial or Fraud Involved —Where an 

agreement refers disputes to an arbitrator named or designated therein 
and after a dispute has arisen any party applies, on the ground that the 
arbitrator is not or may not bo impartial, for leave to revoke the submission 
or for an injunction to restrain any other party or the arbitrator from pro¬ 
ceeding. it cannot be a ground for refusing the application that the said 
party at the time when he made the agreement knew or ought to have 
known that the arbitrator by reason of his relation towards any other 
party to the agreement or of his connection with the subject referred 
might not be capable of impartiality ( Arbitration Act. 1934, s. 14 (1) ). 

Where a dispute involves the question whether any party to the agree¬ 
ment to refer has been guilty of fraud, the ct. has. so far as necessary to 
enable the question to be determined, power to order that the agreement 
shall cease to have effect and power to give leave to revoke* any submission 
made thereunder (ibid., s. 14 (2) ). In each of the above cases the ct. may 
also refuse to stay any action brought in breach of the agreement (ibid., 
s. 14 (3) ). 

When Arbitrator About to Make Mistake of Law. 

Note (k ).— Now ibid., s. 9. 

Further Powers of the Court. 

Where the appointment of an arbitrator or arbitrators or umpire is 
revoked by leave of the ct. or a sole arbitrator or all the arbitrators or 
an umpire who has entered on the reference is or are removed by the 
ct. (see Par. 1101, post) the ct. (or judge in chambers; R. S. C. Ord. 54, 
r. 1 1 a) may on application of any party to the agreement either (a) appoint 
a person to act as sole arbitrator in place of the person or persons removed ; 
or (b) order that the arbitration shall cease to have effect with respect to 
the dispute referred (ibid., s. 3 (2) ). 
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haS thP Mme P ° WerS ^ if app0inted urldcr the 

Where the ct orders under this sect, or any other enactment that the 

agreement shall cease to have effect as respects any particular dispute, 

may ur er older that any Scott and Avery clause (see Par. 1076) 
shall also cease to have effect (s. 3 (4) ). 

As to the statutes of limitation, see s. 16 (7). Par. 1133, post. 

Revocation by Death of Party 

t N0TE ^-^.arbitrator’s authority is not now revoked by 

the death of anj party by whom he was appointed (ibid., s. 1 (2) ). 

By Bankruptcy. 

Test and Note (n).— See now ibid., s. 2, Par. 1074 (q), ante. 

(See replacement volume.) 

Impropriety of Arbitrator Acting. 

Note (6). — See also Arbitration Act, 1934. s. 
ante. 


14 (1), (2), Par. 1082 (r), 


to extend in case of hardship, see 


Party Charged with Fraud. 

Note («).—See also ibid., s. 14 (2), (3), Par. 1082 (c), ante. 

Only Question in Dispute one of Law. 

Note (A).—Sect, replaced by ibul., s. 9. 

(Sec replacement volume.) 

Other Relief Unobtainable before Arbitrator. 

Notes (q), (/■).—See also Arbitration, 1934, s. 8 , Soiled. I., and Par. U0 5 

post* 

Mode of Appointment. 

Time Limits.— For power of the ct 
ibid., s. 16 (6), Par. 1076 ( /), ante. 

(See replacement volume.) 

Where Two Arbitrators Appointed. 

Note («).—For other cases in which the ct. can now make an appoint, 
ment, see ibid., s. 3, Pars. 1082, ante, 1101 , post. 1 

Appointment of Umpire. 

Text and Note (o). -The two arbitrators must now appoint an umpire 
immediately after they are themselv'es appointed (Act 1889 Sched 1 Mil 
as substd. by Arbitration Act, 1934, s. 5 (1) ) ' 

Text and Note (r).-Act 1880, s. 5 (c), amd. so as to apply also where 
the two arbitrators are required to appoint an umpire (Act 1934 . s r, ( 

Umpire as Sole Arbitrator.-^ any time after the appointment of an 
umpu-e, however appointed, the ct. (or judge in chambers- R S C 
°rd 54, r. 11 a) may on application of any party to the reference and not’ 
withstanding anything to the contrary in the arbitration agreement nr, ,, 

that the umpire shall enter on the reference in lieu of the arbitrators ’and as 
if he were a sole arbitrator (ibid., s. 5 (2) ). ’ Kl ‘ 

Three Arbitrators. 

Text and Note (*).— Repd. Where an arbitration agreement m-ovido - 

that the reference shall be to 3 arbitrators, one to be appointed bv Vm 

party and the third by the two appointed by the parties the < J ‘ ‘ 

has effect as if it provided for the appoint mem, of an umpir^ X?T 

the appointment of a third arbitrator by the 2 arbitrators " f ,° r 

the parties (ibid., s. 4 (1) ). ' ‘tors appointed by 

As to appointment of the umpire as sole arbitrator see Par mo- 
supra. 1 dI - 1995, 

Text and Note (u).~~ But now where the agreement nm, • i 
reference shall be to 3 arbitrators appointed otherwise than ^^ the 

award of any two is binding (ibul., s. 4 ( 2 ) ). thau as above the 

General Powers. 

aNote (a).— The court may appoint the limnim i, i • 
b. 5 ( 2 ), Par. 1095, ante, . ‘ Umpirc SoI( * arblt ™tor. see ibid.. 
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1099- 

1100. 

1101 . 


1102 


1103 


Statutory Powers. 

Note (b). — Be Shaw overridden ; the court is now given the power by 
Arbitration Act, 1934, s. 8 ( 1 ), Sched. I., see Par. 1105, post. 

Text and Note (e).—Delete. 

Note (c).— See instead ibid., s. 9 (1) (b), Par. 1114, posh 

Text. —Add by ibid., s. 7.—(G) The same power as thect. to order specific 
performance of any contract other than a contract relating to land or 
any interest in land (Act 1889, Sched. I. (j) ). (7) Power to make an 

interim award (ibid., Sched. I. (k) ). 

(See replacement volume.) 

Removal for Misconduct. Remedy after Award Made. 

I ext and Note ( 7 ).—After himself ” insert “ or the proceedings ” 
(Arbitration Act, 1934, s. 15). 

Text and Note (r). —Sec ibid. 

Failure to Use Due Dispatch. —The ct. (or a judge in chambers, It. S. C., 

()rd. 54, r. 11 a) may on application of any party to a reference remove 
an arbitrator or umpire who fails to use all reasonable dispatch in entering 
on and proceeding with the reference (including where two arbitrators are 
unable to agree, giving notice of that fact to the parties and to the umpire) 
and making an award ( ibid ., s. 6 (1) (4) ). If removed he is not entitled 
to any remuneration (s. 0 ( 2 ) ). 

Power to Appoint New Arbitrator. —Where an arbitrator (not being 
a sole arbitrator) or two or more abitrators (not being all the arbitrators) 
or an umpire who has not entered on the reference is or are removed by 
the ct., the ct. (or a judge in chambers ; R. S. C., Ord. 54, r. 11 a) may, 
on application of any party to the arbitration agreement, appoint a person 
or persons to act as arbitrator or arbitrators or umpire in place of the 
person or persons so removed (ibid., s. 3 (1) ). 

For the powers where all the arbitrators or umpire are or is removed 
see s. 3 (2) (4), Par. 1082, ante. 

A person appointed has the same powers as if appointed under the 
agreement (s. 3 (3) ). 

Appointment Set Aside by the Court. 

Text and Note (a). —Delete. 

Powers of Umpire. 

Note (h). —For power to appoint the umpire as sole arbitrator see 
Arbitration Act, 1934, s. 5 (2), Par. 1095, ante. 

(See replacement volume.) 


1104. Mercantile References. 

Note (??). —See now infra. 

Statutes of Limitation. —The statutes of limitation (including any 
enactment limiting the time within which any particular proceeding may 
be commenced: Arbitration Act, 1934, s. lb ( 8 ) ) apply to arbitrations 
(except statutory arbitrations : s. 20, Sched. II.) as they apply to pro¬ 
ceedings in ct. (s. lb (1) ). For the purpose of this sect, and of the statutes 
and of M. S. Act, 1894, s. 49b, an arbitration is deemed to he commenced 
when one party to the arbitration agreement serves on the other party or 
parties a notice requiring him or them to appoint an arbitrator or, where 
the agreement provides for reference to a person named or designated, 
requiring him or them to submit the dispute to the person so named or 
designated (Arbitration Act, 1934, s. lb (4) ). The notice may be served 
(a) by delivering it to the person to be served ; or (b) by serving at the 
usual or last known place of abode in England ; or (c) by sending by 
registered post ; as well as in any other manner provided in the agreement; 
in case (c), service unless the contrary is proved is deemed to have been 
effected at the time at which the letter would have been delivered in the 
ordinary course of post (s. lb (5) ). As to commencement of arbitration 
where an award is set aside see s. 16 (7), Par. 1133, post. See, further, 
title Limitation of Actions. 


1105. Subpoena. Evidence. 

Note (r). —JRe Shaw overridden, see ibid., s. 8 ( 1 ), Sched. I., infra. 
Notes (.9), (2).—For powers of the ct. see ibid. 
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Additional Powers of the Ct.-Without prejudice to the powers vested 
in the arbitrator or umpire in respect of these matters, the ct. has the 
same power as it has in an action or matter in the ct. of making orders 
in respect of the following (s. 8 ( 1 ) ):—( 1 ) security for costs ; ( 2 ) discovery 
and interrogatories ; (3) evidence by affidavit; (4) examination on oath 
of a witness before an officer of the ct. or any other person and the issue 
of a commission or request for examination of a witness out of jurisdiction ; 
(o) preservation, interim custody or sale of goods the subject of the 
reference ; ( 6 ) securing the amount in dispute ; ( 7 ) detention, preserva¬ 
tion or inspection of the property and authorising for the purposes afore¬ 
said entry upon land, or authorising the taking of samples or observations 
or making experiments necessary or expedient for obtaining information 
or evidence ; ( 8 ) interim injunctions or appointment of receiver (Sched. 1.). 

Interpleader.-—Where interpleader is granted and the claims are matters 
to which an arbitration agreement, to which the claimants are parties, 
applies, the ct. may direct the issue between the claimants to be deter¬ 
mined in accordance with the agreement (s. 8 ( 2 ) ). 

. jurisdiction of the ct. under s. 8 , supra, may be exercised bv a 
judge m chambers (R. S. 0., Ord. 54, r. 1 1 a). 

(See replacement volume.) 

Where Award made by Arbitrators . . by Umpire 

Text and Notes ( 6 )-(i)._Repd. Subject to Act 188!), s. 10 (see Par. 
1108), and to anything to the contrary in the arbitration agreement, an 
arbitrator or umpire has power to make an award at any time (Arbitration 

Act, 1934, s. 6 (3) ). If he fails to use all reasonable dispatch he may be 
removed, see s. 6 ( 1 ), Par. 1101 , ante. 

(See replacement volume.) 

Statement of Special Case on Question of Law. 

Text and Note ( t ).—This provision with “ decision ” substd. for 
“ °P inion ” is now Arbitration Act, 1934, s. 9 ( 1 ) (a). The case may be 
stated, or directed by the ct, (or judge in chambers, R. S. C., Ord" 54 , 

r. 11 a) to be stated notwithstanding that proceedings under the reference 
are still pending (s. 9 (2) ). 

Appeal from Decision on Special Case. 

Text and Note ( u ).—See supra. A decision of the ct. is deemed to be a 
judgment within S. C. J. (Consolidation) Act, 1925, s. 27 (see Yol. VIII., 
p. 591), but no appeal lies without leave of the ct. or of C. A. (Arbitra¬ 
tion Act, 1934, s. 9 (3) ). 

Hearing of Special Case. 

Note (b ).—But see ibid., s. 9 (3), supra, as to appeal by leave. 

Application to Compel Statement of Special Case. 

(/) For power to order security see Arbitration Act, 1934, s. 8 ( 1 ) 
Sched. I., Par. 1105, ante. * ’ 

Mode of Obtaining Statement . . Submission . Oral. 

Text. —Sect, replaced by ibid., s. 9. 

Principles on Which Order . . Granted. 

Note (k ).—This also applies under the new law. 

Award Notwithstanding Request for Special Case. 

Note (m).—Sect. amd. by Arbitration Act, 1934, s. 15, see Par 1130 # /\\ 
post. ' ’ ' h 

Costs of Special Case. 

Note (»).—Sect, replaced by Arbitration Act, 1934, s . 9 . 

Cases Where Award May be so Stated. 

Text and Note (p).—Repd. An arbitrator or umpire mav . , 

so directed by the ct. (or judge in chambers, R. , 8*0 Ord’ U r ! 
state an award or any part of an award in the form of „ ■>’ 

the decision of the ct. (ibid., e. 9 (1) (b) ,. ThS alsTannuZ ^ f ° F 

““ P^0 “““ n,, ■ ” d ' r S 

KSW t? *ppiy .0 

Text and Note ( q ).—; For “ cannot” 1076 <*>. 
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I I 15. 


1116 . 


1117 . 


1118 


1119 


1120 

1121 


1122 . 


Form of Statement of Award as Special Case. 

Is'otjj (u ).—The sects, are replaced by Act 1934, s. 9 (1) (b), and s. 9 
(1) (a), as above. 

Costs and Appeal. 

Xoti: (b). I Ik* right of appeal with leave is now given in both cases, 
see ibid., s. 9 (.3). Par. 1 100. ante. 

The Award. 

Note (r).—Unless a contrary intention is expressed in a submission 
there is now an implied power to make an interim award (Act 1889, 
Sehed. I. (k). added by Arbitration Art. 1934, s. 7). References in the 
Acts to an award include references to an interim award (ibid., s. 21 (3) ). 
Text and Note (/).—Repd. 

Scope of Award. 

Specific Performance. —Subject to any contrary intention in the sub¬ 
mission. tin 1 arbitrator or umpire lias power to order specific performance 
(»l the contract (land excepted), see Act 1889, Soiled. I. (j). Par. 1098, ante. 

Effect of Award. Bar to an Action. 

Interest on Award.— Unless the award otherwise directs, a sum directed 
to be paid by the award carries interest as from the date of the award 
and at the same rate as a judgment debt (Arbitration Act, 1934, s. 11). 

(See replacement volume.) 

Arbitrator’s Power as to Costs and Taxation. 

Text and Note (p ).—But any provision in an arbitration agreement 
to the effect that the parties or any party thereto must in any event pay 
their or his own costs of the reference or award or any pari thereof is void, 
and the Act 1889 has effect as if the provision were not in Ihc agreement; 
this, however, does not invalidate such provision when it is part of an 
agreement to submit to arbitration a dispute' which has arisen before the 
making of such agreement (Arbitration Act, 1934, s. 12(1)). 

Note (ry).—As to lie Becker. if no provision is made as to costs, any 
party may within 14 days of tin* publication of the award or such further 
time as a ct. or a judge (or a Master ; R. S. Orel. 54, r. 12a) may direct 
apply to the arbitrator for an order elirectiug by and to whenn costs must 
be paiel and thereupon after hearing any party who desires to be heard 
he must amend his award bv adding such directions as he thinks proper 
as to payment of costs (ibid., s. ]g (2) ). 

Note (*).—As to Crown costs, sec 9 instead, A. J. (Miscellaneous Provisions) 
Act, 1933, s. 7, Vol. VI., Par. 598, post. 

What Costs are Included. 

Note (c).— Now Arbitration Act, 1934, s. 9 (1) (a). 

Solicitor’s Costs.—The ct. has power io make a charging order under 
Solicitors Act. 1932, s. 69. see* Arbitration Act. 1934, s. 17 ; title Solici¬ 
tors. 

How Fixed. 

Note (i ).—The sect, is re-enacted by Solrs. Act, 1932, s. 67. 

Lien on Award. 

Taxation of Fees. — Where he refuses to deliver his award except on 
payment of fees, the ct. (or a judge in chambers ; R. S. C., Ord. 54, r. 1 1a) 
may. on application for this purpose, order him to deliver the award to the 
applicant on the applicant paying the fees into court, and that the fees 
shall be taxed by the taxing officer, and that out of the money paid into 
ct. there shall be paid out to the arbitrator or umpire by way of fees such 
sum as may be found reasonable on taxation, and the balance, if any, 
paid out to the applicant (Arbitration Act, 1934, s. 13 (1) ). The applica¬ 
tion may be made by 7 any party to the reference unless the fees demanded 
have been fixed by a written agreement between him and the arbitratoi 

v 

or umpire (s. 13 (2) ). 

The taxation may bo reviewed in the same manner as a taxation of costs 
(s. 13 (3) ), and the arbitrator or umpire has a right to be heard on the 
taxation or review (s. 13 (4) ). 

Remedy of Party Paying Excessive Remuneration. 

Text. —If tlie party has not paid the fees, see ibid., s. 13. supra. 
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Leave of High Court Necessary. 

Text and Notes ( s)-(u ).—When leave is given under the sect, to enforce 
an award judgment may now be entered in terms of the award (ibid., 
s. 10); thus the award is turned into a final judgment. 

(See replacement volume.) 

Action to Enforce Award. 

Note (q ).—The greater weight of authority favours the view that in 
an action on an award the action is founded not on the award itself but 
on the agreement to submit the differences from which the award results 
(Bremer Oeltransport G.m.b.H . v. Drewnj, [1933] l K. B. 753, C. A.). 

Enforcement of Foreign Awards. 

Note (v ).—The Convention also applies to Bahamas, British Guiana, 
British Honduras, Falkland Is., Gibraltar, Gold Coast, Jamaica, Kenya, 
Palestine, Tanganyika, Uganda Protectorate, Windward Is., Zanzibar, 
France (Stat. R. & 0., 1931, No. 969) ; N. Rhodesia, Mauritius, Roumania, 
Siam (No. 898) ; Czechoslovakia, Finland, Netherlands (No. 10GG) ; 
Greece (1932, No. 674) ; Leeward Is. (1933, No. 42) ; Netherland Indies, 
Surinam, Curacao (No. 544). 

Note (c).—F or the latest ratifications of the Convention, see the 
League of Nations Journal. 


(See replacement volume.) 

Remitting or Setting Aside Award. 

Note (.s).—A fter ‘‘ himself insert or the proceedings ' (Arbitration 
Act, 1934, s. 15). 

Evidence on Motion. 

Note (/).—Though he has made no affidavit he may also be called as 
a witness where there is exceptional difficult}' in ascertaining the material 
facts (Lei sera ch v. Schalit , [1934] 2 K. B. 353). 

Payment into Court. 

On an application to set aside an award the ct. mav order that anv 
money made payable by the award must be brought into ct. or otherwise 
secured pending the determination of the application (Arbitration Act, 
1934, s. 8 (3) ). 

Fresh Evidence Obtained. 

Note ( o ).—See also United Molasses Co. v. National Petroleum Co. 
(1934), 50 T. L. R. 2GG (application refused). 

Grounds for Setting Aside Award. 

Note (u). —Amd. by Arbitration Act, 1934, s. 15, infra. 

Misconduct of Arbitrator. 

Text. —After “ himself ” insert “ or the proceedings ” (ibid., s. 15). 

What is “ Misconduct.” 

Text. — To correspond to the effect of the cases Act 1889, s. 11, is 
amended as supra to read “ misconducted himself or the proceedings.” 

Note (( 7 ).—See also F. R. Absalom , Ltd. v. Ct. Western (London) Carden 
Village, Soc., infra. 

Note ( 7 ).—It seems that where the irregularity has resulted in an award 
more favourable to the complaining party than it otherwise would have 
been the court will not set it aside, see Mercer v. Reid (1931), 47 T. L. R. 
574 ; affd. 48 T. L. R. 33, G. A., without dealing with this proposition. 

Error in Law on Face of Award. 

Note (g).—Where an award refers in terras to a clause of the contract 
the clause, though not set out in full, must be taken to be incorporated 
(F. R. Absalom , Ltd. v. Ct. Western (London) Carden Village Soc., [1933] 
A. C. 592). 

Note (£).—The authorities distinguish two types of cases—( 1 ) where a 
specific question of law is submitted to the arbitrator ■ ( 2 ) where the 
whole question in which a question of law becomes material is submitted 
In the former, the court cannot interfere, in the latter it can interfere if and 
when the error of law appears on the face of the award (V Tf At 1 
Ltd. v. 01. Western (London) Garden Village Soc , supr j) ( 
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1136. 


1137. 

1138. 


Statutes of Limitation Where Order Set Aside.— Where the ct. orders 

that an award be set aside, or orders after the commencement of an 
arbitration that the agreement shall cease to have effect with respect 
to the dispute referred (see Arbitration Act, 1934, s. 3 (2), Par. 1082, ante), 
the ct. may further order that the period between the commencement 
and the date of the order be excluded in computing the time prescribed by 
the statutes for the commencement of proceedings (including arbitration) 
with respect to the dispute referred (ibid., s. 10 (7) ). 

Appeal to House of Lords. 

Notk (a).—Leave is required, see A. ,J. (Appeals) Act, 1934, Vol. VIII., 
Par. 1201 (e), post. 

(See replacement volume.) 

Effect of Order for Reference for Trial. 

Note (/).—A decision of an official referee cannot be called in question 
by appeal or otherwise, except that an appeal lies to C. A. on a point of 
law (A. J. Act, 1932, s. 1 (1) ). This applies to any decision on a matter 
referred under »S. C. •!. (Consolidation) Act, 1925, s. 89, and therefore to 
an order dismissing an action for want of prosecution even though the 
action was brought before the Act, 1932 (T. Conway , Ltd. v. Henicood 
(1934), 50 T. L. R, 474, C. A.). 

Note (n). —Appeals from an official referee arc regulated by R. S. 0. 
Ord. 5S (ibid., r. 19a). 

(See replacement volume.) 

Where Special Act Inconsistent with Act of 1889. 

Text and Note (?/).—Similarly Arbitration Act, 1934, except ss. 1 (J), 
2, 3, 8 (2), 12 (1), 14, 10, applies to statutory arbitrations; but the Act 
does not apply where Act 1889 does not apply, and no provision expressly 
amending a provision of Act 1889 applies where that provision of Act 
1889 does not apply (s. 20, Sched. II.). 

Note (a). —Acts 1920, 1930 replaced by Unemployment Insurance Act, 
1935, s. 48 (2). 





VOL. I. 


1139-1195 


PARAGRAPH 

NUMBERS. 


1139. 

1140. 


1141- 

1158. 

1159. 


1160- 

1179. 

1180. 

usi¬ 

ngs. 

1194, 

1195. 


AUCTION AND AUCTIONEERS. 


(See replacement volume.) 

Who must Take out Licence. 

Note (e).—Delete the last sentence. The Excise Licences Act, 1825, 
s. 25, requiring names to be put up over premises does not apply to 
auctioneers, since by s. 7 their licences are not required to state the place 
at which they carry on the licensed business. 

{See replacement volume.) 

Notification of Reserve and Right of Vendor to Bid. 

Note (/). —Act, 1867, s. 5, does not require the words “ with reserve ” 
or “ without reserve and no others to be used in the particulars or con¬ 
ditions of sale ; the sect, is satisfied so long as it is made plain in whatever 

words may be used that the sale is subject to a reserve ( Hills and Grant 
Ltd. v. Hodsem , [1934] 1 Cb. 53). 

{See replacement volume.) 

Scale fixed by Law. 

Note (r).—App. II., Scale I. (6), amd. by Stat. II. & ().. 1933, No. 593 
For these rules, see Y. C. C. P. (the “ Yellow Book ”). 

{See replacement volume.) 

Firm of Auctioneers. 

Note (i). —Substitute “reversed" for “reserved." 

{See replacement volume.) 
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BAILMENT. 


♦ 


(See replacement volume.) 

Care and Diligence. 

Note (e ).—An involuntary bailee who does what is reasonable is not 
liable for anv resulting loss (Elvhi and Powell , Ltd. v. Plummer , JRoddis , 
Ltd. (1033), 50 T. L. R. 158). 


(See replacement volume.) 


Hire-Purchase. 

Note (m). — A person letting out a chattel on hire-purchase impliedly 
contracts, not that he will at some time become possessed of that property 
during the currency of the agreement, but that lie is the owner of the 
property when lie lets it out ( Karjlex , Ltd. v. Poole , [1933] 2 K. B. 251, 
at p. 203). 

Note (n ).—See also Modern Light Cars , Ltd. v. Seals , [1034] 1 K. B. 
32 (promissory notes as collateral security). 

Registration Unnecessary. 

Note (/•).—See also Staffs Motor Gvarnntve Ltd. v. British Wagon Co., 

11034] 2 K. B. 305. 

Note (s. 3).—See also Modern Light Cars , Ltd. v. Suits, supra. 


(See replacement volume.) 

Assignments by Owner of Chattel. 

Note (p ).—For a method of financing hire-purchase agreements of a 
dealer, which was held to be a sale of the goods with the benefit of the 
agreements and not a loan and charge which required registration under 
Cos. Act, 1020, s. 70, see Pc G. Ingle field. Ltd.. [ 1933| 1 Ch. 1, C. A. 


(Sec replacement volume.) 

Estoppel of Bailee. 

Note (/). -The doctrine, however, does not apply to the special class 
of bailment—hire-purchase-—which is coupled with an element of sale 
( Karjlex , Ltd. v. Poole ., [1033] 2 K. B. 251, at p. 264). 


(See replacement volume.) 
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VOL. I. 


1273—1308 


PARAGRAPH 

NUMBERS. 

1273. 

1274. 

1275- 

1276. 

1277. 

1278- 

1285. 

1286. 


1287- 

1295. 

1296. 

1297- 

1305. 

1306. 


1307- 

1308. 


BANKERS AND BANKING. 


(See replacement volume .) 

Cheque. 

.Note (/). But for the application of the provisions relating to crossed 
cheques a banker’s draft is now a cheque, see Bills of Exchange Act 
(1882) Arndt. Act, 1932, s. 1, Par. 1340, post. 

(See replacement volume.) 

Circulation of Notes. 

Note (k). Ihe Gold Standard Act, 1925, s. 1 (2), is suspended by Gold 
Standard (Arndt.) Act, 1931, see \ ol. VI., Par. 721, note (o), post . 

(See replacement volume.) 

Investment of Deposits. 

Note (u).— Kegs. 1930, amd. by Stat. K. & O., 1932, No. 11. 


Special Investments. 

Note (6). Act 1929, s. 0 (1) repd. by Trustee ►Savings Banks (Special 
Investments) Act, 1934, s. 2 (2) ; see ibid., s. 1. 

Note (c). The National Debt Commissioners may authorise invest¬ 
ment in certain securities maturing 15 or 30 years after investment, see 
ibid., s. 1 (1) ; Stat. B. & O., 1935, No. 3; also authorise the moneys, 
subject to certain limits, to be paid to another savings bank for investment 
(s. 1 (2)). The trustees have power to deposit the moneys in a bank 
other than a savings bank on deposit or current account (s. 1 (3) ). 

(See replacement volume.) 


Regulations. 

Note (m ).~See Stat. It. & O., 1921, No. 1532 ; 1920. No. 1034 ; 1927, 
No. 602 ; 1929, No. 1047 ; 1931, No. 373 ; 1932, No. 594. 

(See replacement volume.) 


Customers Title to Money Paid In. 

Note (p ).~As to Bankruptcy Act, 1914, s. 47, see, further, Vol. II., 
Par. 291, note (t). post. 

Note (s).~ See also Midland Bank v. Beck i It, [1933] A. 0. 1. 


Notice of Trust. 

Note ( u ).—See also Midland Bank v. Bcckitt, supra. 

Solicitor and Client Accounts. —No bank, in connection with any 
transaction on any account of any solicitor kept with it or with any 
other bank (other than a trustee account for a specified beneficiary) incurs 
any liability or is under any obligation to make any inquiry or is deemed 
to have any knowledge of any right of any person to any money paid or 
credited to any such account which it would not incur, or be under or be 
deemed to have in the case of an account kept by a person entitled abso¬ 
lutely to all the money paid or credited to it. ‘ This does not relieve a 
bank from any liability or obligation under which it would be anart from 
the Solicitors Act, 1933 (ibid., s. 8 (1) ). 

Notwithstanding the above, a bank at which a solicitor keeps an account 
for clients’ moneys may not, in respect of any liability of the solicitor to 
the bank, not being a liability in connection with that account have or 
obtam any recourse or right whether by way of set-off, counterclaim 
charge or otherwise against money standing to the credit nf tw 1 

,s. 8 (2) ). A solicitor who holds or receive! moSes^ aec^of “ 
must pay such into an account at a hank with his name , 

Na Tit^ S ° li< it0rH and AcC0UntS RuI «> 1935 (Stat, R l°0 . 


(See replacement volume.) 
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NUMBERS. 



1310- 

1311. 

1312. 

1313- 

1315. 


Garnishee Order. 

Note (q ).~The mere closing of an account is not sufficient to bring to 
an end the relation of banker and customer. Thus an order by a customer 
to transfer Ins balance to another customer is revocable until the transferee 
assents to the transfer. A garnishee order served before the assent 
revokes the instructions and attaches the account (Rekstin v. Severo 
Sibirsko, Etc., [1933] 1 K. B. 47, C. A.). 

(See replacement volume.) 

Closing of Account. 

Note (q). —See, further, Rekstin v. Severo Sibirsko, Etc., supra. 

(See replacement volume.) 


1316. 


1317- 

1321. 

1322. 

1323- 

1324. 

1325. 

1326- 

1329. 

1330. 


Deposit Account. 

Deposit in Joint Names. —W here A deposits money with the bank in 
the names of A and B payable to either or the survivor, B’s right against 
the bank depends upon whether upon the whole evidence A did or did not 
purport to make 15 a party to the contract; in the former case A must 
have had authority to act as agent of B or if not B must have ratified the 
contract ( McEvoy v. The Belfast Banking Co., [1935J A. C. 24 (N. I.) ). 

(See replacement volume.) 


Presentment for Payment. 

Note (o ).— Calico Printers' Assoc . v. Barclays Bank, affd. (1931), 145 
L. T. 51, C. A. 


(See replacement volume.) 

Defective Title of Customer. 

Note (p).—Reckitt v. Midland Bank, affd. Midland Bank v. Reckitt, 
supra. 

(See replacement volume.) 

Conditions of Protection. 

Note (r).—See also Slingsby v. District Bank, Ltd., [1932] 1 K. B. 544, 
C. A. ; disagreeing at p. 556 with the findings of no negligence in Slingsby 
v. Westminster Bank, [1931] 1 K. B. 173, and overruling Slingsby v. 
Westminster Bank (No. 2), [1931] 2 K. B. 583. 


Per Pro Indorsement. 

Note (/).— Reckitt v. Midland Bank, affd. Midland Bank v. Reckitt, 
supra. 


Irregularity in Indorsement. 

Note (in). —A cheque payable to “ A. B. per X.” must be indorsed 
“ A. B. per X.,’’ and not simply “ X.” (Slingsby v. District Bank, supra). 

Customer Opening Account. 

Note (p). —Unless the reference obtained in respect of a customer renders 
it superfluous, inquiry ought to be made concerning the character and 
circumstances of tlie customer ; in the case of one in a special position, 
such as a stockbroker’sclerk, the name of his employer ought to be obtained; 
in tlie case of a married woman, her husband’s occupation (Lloyds Bank v. 
E. B. Savory A Co., [1933] A. C. 201). 

Receiving Cheques for Credit at Another Branch.— Where a cheque 
is paid into one branch (“ the receiving branch ”) of a bank for the 
account of a customer at another branch (“ the customer’s branch ’ ), the 
receiving branch send the cheque to the clearing house and the paying- 
in slip to the customer’s branch. This sj'stem, however, constitutes 
negligence unless with this slip they also send information as to the drawfer 
and payee, so as to enable the customer’s branch to make inquiry as to 
how the cheque came to be paid into the customer’s account (E. B. Saiory 
A- Co. v. Lloyds Bank, [1932] 2 Iv. B. 122, C. A. ; affd. Lloyds Bank v. 
E. B. Savory & Co., supra, but without treating the system as a separate 
head of negligence). 

1331. (See replacement volume.) 
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PARAGRAPH 

NUMBERS. 


1332. 


1333- 

1335. 

1336. 

1337- 

1339. 

1340. 


1341. 

1342- 

1344. 

1345. 

1346. 

1347. 

1348- 

1349. 

1350. 


1351- 

1352. 

1353. 


1354- 

1358. 

1359. 


1360. 


1361- 

1365. 


VOL. I.—Bankers and Banking. 1332—1365 

Receipt for Customer. 

Note (to).-—S ee also Aschkcnasy v. Mid law l Bank (1934), 51 T. L. R. 
34, C. A. (A instructed bank B to transfer money to bank C to credit of D ; 

B, not A, was the customer of C). * 

(See replacement volume.) 

Sub-Agents. 

Note ( n).—Calko Printers' Assoc, v. Barclays Bank , affd. (1931), 145 
L. T. 51, C. A. 

(See replacement volume.) 

Bankers’ Drafts. 

Text and Note (i ).—Bills of Exchange Act, 1882, ss. 70—80 (crossed 
cheques), as amended by Bills of Exchange (Crossed Cheques) Act, 1906, 
now apply to a banker's draft as if it were a cheque. “ Banker’s draft ” 
for this purpose means a draft payable on demand drawn by or on behalf 
of a bank upon itself, whether payable at the head office or some other 
office of the bank (Bills of Exchange Act (1882) Arndt. Act, 1932, s. 1). 

Payee Bankrupt or Infant. 

Note ( 6 ).—As to Bankruptcy Act, 1914, s. 47, see Vol. 11., Par. 290, 
note ( t ), post. 

(See replacement volume.) 

Funds not Available. 

Note (o ).~See Bankruptcy Act, 1914, s. 47, Vol. 11., Par. 290, note ( l ), 
post. 

(See replacement volume.) 

Bankruptcy. 

Note (g). — See Bankruptcy Act, 1914, s. 47 (2), Vol. II., Par. 290, 
note ( t ), post. 

(See replacement volume.) 

Ordinary Course of Business. 

Note (g). —Failure to exact a correct indorsement is a departure from 
the ordinary course of business (Slingsby v. District Bank , [1931] 2 K. B. 
588, at p. 598 ; alfd. [1932] 1 K. B. 544, C. A., but holding that the sect, 
did not apply). 

(See replacement volume.) 

Payment in Accordance with the Crossing. 

Note ( 6 ).—See also Slingsby v. District Bank , Ltd., [1932] 1 K. B. 544 , 

C. A., to the effect that the phrase refers to the crossing. 


Extent of Protection. 

Note (g ).—Payment on an improper indorsement is negligence (Slingsby 
v. District Bank, Ltd., supra). 

(See replacement volume.) 

Customer’s Duty. 

Note (h ).—It is not at present a usual precaution to draw a line between 
the name of the payee and “ or order ” (Slingsby v. District Bank, Ltd. 
supra). 


Estoppel. 

Text and Note (»).—'The correct view appears to be that a forgery 
cannot be ratified, see Greenwood v. Martin’s Bank, [1932] 1KB 37 i 

C. A., at pp. 379, 385, follg. Brook v. Hook ; affd. infra, without dealing 
with this point. ° 

Note (Z).—Where a customer on becoming aware of the forgery of his 
signature to a cheque fails to disclose the forgery to the bank and the 
bank through such failure lose their right of action against the former he 

is estopped from asserting that the cheque was a forgery and cannot 
recover (Greenwood v. Martins Bank, [1933] A. C. 51) ^ nnot 

(See replacement volume.) 
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NUAIBEHS. 


1366. 

1367- 

1386. 

1387. 


Banker’s Lien. 

Note ( b ).—A bank is deprived of rights against a solicitor-client account, 
see Solicitors Act, 1033, s. 8 (2), Par. 1306, ante. ' :' \ 

(See replacement volume.) 

Interest. 


1388- 

1396. 

1397. 

1398- 

1408. 

1409. 


1410- 

1415. 


Note (o).—H ie regular practice of bankers, binding on parties who 
acquiesce in it, is to add the interest accrued at half-yearly or yearly rests 
to the principal loan and treat it as a further advance, and thus enable 
them in effect to secure compound interest. The interest must thus be 
held to have been paid or to have lost the quality of interest by having 
become capital (I. R. C. v. Holder , [1931] 2 K. B. 81, C. A.; affd. without 
deciding this question, Holder v. I. R. C., [1932] A. C. 624). 

(See replacement volume.) 

Banker’s Liability. 

Text, lines 7, 8.—Delete “if . . . register." 

(See replacement volume.) 

Inquiries. 

Note (r ).—In answering an inquiry as to the financial stability of a 
customer the onl} T duty, if any, towards the inquirer is a duty not to be 
negligent (Batts Combe Quarry Co. v. Barclays Bank (1931), 48 T. L. R. 4). 

(See replacement volume.) 


VOL. II. 


1-100 



PARAGRAPH 

NUMBERS. 


1. 

2 . 


3-19. 

20 . 


21-52. 

53. 


54-68. 

69. 


70-74. 

75. 


76-79. 

80. 

81-88. 

89. 


BANKRUPTCY AND INSOLVENCY. 


(See replacement volume.) 

Acts Now in Force. 

Notes (to), (»).—Arnd. by Local Govt. Act, 1933, Sched. XL, Pt. IV. 

Rules. 

Note (r).—See also Stat. R. & O., 1931, No. 880 (r. 323b), No. 1052 
(it. 17 (1), 168a, 252a) ; 1932, No. 801 (r. 103 (3) ); 1933, No. 233 (rr. 175a, 
188b, 212a, 226a, App. Pt. I.); No. 453 (Form 175). 

(See replacement volume.) 


Limited Partnerships. 

Note (5).— See also Re Barnard , [1932] 1 Ch. 269. 

(See replacement volume.) 

Requisites of Counterclaim, etc. 

Note (o). —A claim in an action that property in the hands of a third 
party is charged with a sum due to the debtor in priority to the creditor 
is not a counterclaim, set-off or cross demand (Re A Bankruptcy Notice 
(No. 171 of 1934), [1934] Ch. 431. C. A.). 

(See replacement volumi) 

Costs and Interest. 

Note (q).— Now C. C. R., Ord. 25, r. 28. 

(See replacement volume.) 


Secured Creditors. 

Note (c). —If by inadvertence he has omitted in the petition and proof 
to value his security which though of some value is without doubt below 
the value of the debt, the court has jurisdiction to give leave to amend 
the petition and proof (Re Small , [1934] Ch. 541). 

Extent of Definition. 

Note ( g ).—So also where the deft, pays money into court under R. S. C., 
Ord. 22, r. 1, and pltff. obtains judgment for a larger sum, pltff is a 
secured creditor (Re a Debtor (No. 5 of 1932) (1932), 101 L. J. (on.) 372). 

(See replacement volume.) 


Amendment of Petition. 

Note (p ).-—See also Re Small , supra. 

(See replacement volume.) 

Non-appearance of Debtor or Creditor. 

Note (s). As to proof by a moneylender creditor, see B. R. r 168 4 
infra. ’ ’’ 


90-96. 

97. 


98-99. 

100 . 


Appearance of Debtor to Show Cause. 

Note (b). A moneylender creditor must prove his debt by an affidavit 

mES SlfSflK P “- 84 ’ "*** * Wndem 

(See replacement volume.) 

In Case of Creditor’s Petition 

sco N B TE IL?r7n5A 0 . rder of P**ian must be made, 

(See replacement volume.) 

Foreign Bankruptcy Proceedings 


Official Receive 1 of 


101-221 

PARAGRAPH 

NUMBERS. 

101 . 

102 . 

103. 

104. 

105-111. 

112 . 


* 


- . 

* 

Laws of England (Replacement) Supplement. 

i 

(Sec replacement volume.) 

Effect on Creditors. - 

Note (a). —This sect. 7 prevents a solicitor obtaining a charging order 
(Higgs v. Higgs, [1934] P. 95). 

(See replacement volume.) 

Proceedings Which Will be Stayed. 

Note (g ).— Now C. C. R., Ord. 25, r. 58. 

(See replacement volume.) 

Subsequent Meetings. 

Note (n).—As to refusing the creditors’ request for a meeting, see Re 
Burn, Par. 227, note ( b), post. 


113. 


114-132. 

133. 


134-141. 

142. 

143-153. 

154. 


155. 

156-158. 

159. 


160-173. 

174. 


175-190. 

191. 


192-195. 

196. 


197-220. 

221 . 

% 


Admission of Proofs. 

Note (h). —The decision of the chairman to admit or reject a proof is 
not binding on the chairman of any subsequent meeting (Be Potts, [1934] 
Ch. 350). 

(See replacement volume.) 

Official Receiver’s Report. 

Note (o ).—On rescission the court, unless it otherwise directs, must order 
vacation of the registration of the receiving order in the register of Writs 
and Orders affecting land, and may order vacation of the petition as a 
pending action (B. R., r. 188 b). 

(See replacement volume.) 

Discharge of Receiving Order. 

Note (m ).—As to vacation of registration of the receiving order and 
petition, see B. R., r. 212 a (similar to Par. 133, note (o), supra). 

(See replacement volume.) 

Appointments for Which Bey. Disqualification. 

Text and Notes (k)-(n), (s).—These provisions except as to burial 
board and select vestry are replaced by Local Govt. Act, 1933, s. 59 (1) (b), 
provisos (ii), (iii). 

Duration and Removal of Disqualification. 

Text and Notes (d)-(f ).—Replaced as regards members of a local 
authority by ibul., s. 59 (1), provisos (i), (ii). 

(See replacement volume.) 

Effect on Receiving Order and Petition. 

Text. —An order may be made vacating the registration of the petition 
and also the receiving order, see B. R., r. 226 a (similar to Par. 133, note (o), 
ante). 

(See replacement volume.) 

Personal Representative’s Right of Retainer. 

Text and Note (t). —Revsd. The right cannot be exercised to the 
extent of the priority conferred by Bankruptcy Act, 1914, upon Crown 
debts (A.-G. v. Jackson , [1932] A. C. 365). 

(See replacement volume.) 

Disobedience to Directions. 

Note (/).—For application to a trustee under a deed of arrangement 
see lie Allen, Par. 600, note (k), post. 

(See replacement volume.) 

Lodgment of Bill. 

Note (h ).—For increase allowed on taxation, see B. R. 103 (3) (Sta . 
R. & O., 1932, No. 801). 

(Nee replacement volume.) 

Compromise with Creditors. 

Note (b). — Arbitration. —See Arbitration Act. 1934, s. 2, Vol. I., Pars. 
1074, 1083, ante. v 
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paragraph 

NUMBERS. 

222-226. 

227. 


228-259. 

260. 

261. 


262-263. 

264. 


265-270. 

271. 

272-276. 

277. 


278-282. 

283. 

284-290. 

291. 


292-302. 

303. 


H.L.S.— 


VOL. II.—Bankruptcy and Insolvency. 222—303 

(See replacement volume.) 

.Meetings of Creditors. 

Note (6).—If the trustee or official receiver refuses the request of the 
creditors, he may apply to the court- for directions imder s. 79 (3); the 
court has jurisdiction under s. 105 to decline to order him to carry out 
that request if it considers the meeting would serve no useful purpose and 
result in a waste of assets (Be Burn, [1932] 1 Ch. 247). 

(See replacement volume.) 

Order for Payment or Delivery of Property. 

Note (p). —The powers under s. 25 survive his discharge (Re Coulson, 
Ex parte Official Receiver (Trustee), [1934] 1 Ch. 45, C. A.). 

Grounds for Making or Refusing Order for Examina¬ 
tion. 

Note (t).—See also Re Gregory, infra. 

(See replacement volume.) 

Conduct of Examination. 

Note (</).—The court will not compel an answer to a mere fishing 
inquiry to build up a case when there is no information showing that the 
witness was implicated (Re Gregory , Ex parte Norton, [1935] 1 Ch. 65, C. A.). 

(See replacement volume.) 

Notice Required. 

Note (t). —See, further, Pearson v. Gee and Braceborouyh Spa, Ltd., 
[1934] A. C. 272 ; title Landlord and Tenant. 

(See replacement volume.) 

Property Vesting in Trustee. 

Note (6).—Where creditors had a hen on chattels in the Irish Free 
State of an English bankrupt, the coimt deelared that as between the 
creditors and the trustee the creditors were entitled to realise their security 
by sale of the chattels (Re Sykes (1932), 101 L. J. (ch.) 298). 

(See replacement volume.) 


Rights Under Insurance Contract. 

Note (d ).— Ward v. British Oak Insurance Co., affd. [1932] 1 K. B. 
392, C. A. 

(See replacement volume.) 


Protection of Bona Fide Transactions. 

Note (t). —For the purposes of Bankruptcy Act, 1914, s. 47 (1), the 
receipt of any money, security, or negotiable instrument from, or by the 
order or direction of, a bankrupt by his banker, and any payment and 
any delivery of any security or negotiable instrument made to, or by the 
order or direction of, a bankrupt by his banker, must be deemed to be a 
transaction by the bankrupt with such banker dealing with him for value 
(ibid.). 

Banker to Inform Trustee of Account.— Where a banker has ascer¬ 
tained that a person having an account with him is an undischarged 
bankrupt, then, unless the banker is satisfied that the account is on behalf 
of some other person, it is his duty forthwith to inform the trustee or the 
Bd. of Trade of the existence of the account, and thereafter he must not 
make any payments out of the account, except under an order of the 
court or in accordance with instructions from the trustee, unless by the 
expiration of one month from the date of giving the information no 
instructions have been received from the trustee (ibid., s. 47 (2)). 

(See remplacement volume.) 


Property Must be Goods or Trade Debts. 

Note (it ).—The words “ or growing due ” were added tr, . 1 , 
of Re FaMnedge, Ex parte Kemv • thev -Jnl.l meet the case 

contingency such as monthly hire whieif su ms payable on a 

purchase agreement if the hirer continues the hiSTc rftTt 6 a ^ 
Property of PeruRebitry, [1931] 2 Ch. 255 C A ) 8 (Bhkey V ' Truslees °f 
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PARAGRAPH 

NUMBERS. 

303 

( contd .). 

304. 

305-311. 

312. 

313-317. 

318. 

319. 

320. 

321. 


322-327. 

328. 


329. 

330. 

331-340. 

341. • 

342. 

343. 


344-353. 

354. 

355-374. 

375. 


They seem to intend something that in the course of the trade or business 
will ripen into a debt, though not a debt, and only in an inchoate state 
at the commencement of the bankruptcy (ibid., at p. 264). Sec also 
Latham v. Goldsbury, [1933] 1 K. B. 844. 

Goods Must be in Possession etc. of Bankrupt. 

Note (a).—Blakey's case is reported Blakey v. Trustees of Property of 
Pendlebury, [1931] 2 Ch. 255, C. A., see note (v), supra. 

(See replacement volume.) 

Reputation a Question of Fact. 

Note (r). —A debt “ growing due ” may be in the reputed ownership 
of the bankrupt (Latham v. Goldsbvry, supra). 

(See replacement volume.) 

Payments by Bankrupt. 

Note (i).—The sects, are now Solrs. Act, ] 932, ss. 60, 61. 

(See replacement volume.) 

Payment by Trustee of Deed ... Set Aside. 

Note (c ).—Re Riddeough , apprvd. in Re Simms , infra. 

Sale of Business to Company. 

Note (/).—Dicta, at p. 611, dissented from in Re Simms , Ex parte 
Trustee, [1934] 1 Ch. 1, C. A. Where the trustee elects to treat the receiver 
in completing pending contracts as a trespasser he cannot also treat the 
contracts as having been kept alive for his benefit. He is not entitled to 
call upon the receiver to account for the profits realised by the completion 
as special damages for conversion or as damages for wrongfully inter¬ 
meddling with the contracts. Neither can he treat the profits as money 
had and received to his use (ibid.). 

(See replacement volume.) 

Appropriation of Salaries, etc. 

Note (p). — Re Garrett apprvd. in Re Landau , Ex parte Trustee, [1934] 
Ch. 549, C. A., where an annual sum paid as maintenance under an order 
of the Divorce Court was held to be “ income ” within Act 1914, s. 51 (2). 
W'here the trustee’s application under the sub-sect, has been refused, a 
creditor is not entitled to appeal, see Re Burn, Par. 540, post. 

(See replacement volume.) 

Effect of Disclaimer. 

Note ( u).—Stacey v. Hill, folld. in D. Morris & Sons , Ltd. v. Jeffreys 
(1932), 49 T. L. R. 76. 

(See replacement volume.) 

Claims Either in Tort or Contract. 

Note (k). —See also Re Great Orme Tramways Co. (1934), 50 T. L. R. 
450 (injuries to passenger ; claim in contract). 

(See replacement volume.) 

Alimony. 

Note ( t). —Neither are arrears recoverable from the deceased husband’s 
estate whether solvent or insolvent (Re Redder wick, [1933] Ch. 669, not 
follg. Re Stillwell on this point). 

(See replacement volume.) 

Surety’s Right of Proof Against Principal Debtor. 

Note (b). —See also Re Lennard, Par. 379, note (/), post. 

(See replacement volume.) 

Rights Determined at Date of Receiving Order. 

Note (/).—The trustee of this surety’s estate having declared a 
dividend, it was further held that as the principal creditors had P r0V ®*J 
against the principal debtor, the rule against double proof precluded 
the claim of the trustee to retain dividends in respect of the principal 
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PARAGRAPH 

NUMBERS. 

375 

( contd.). 

376-378. 

379. 


380-384. 

385. 


386. 


387-388. 

389. 


390-393. 

394. 


395-397. 

398. 


399-406. 

407. 


408-414. 

415. 


416. 


VOL. II.— Bankruptcy and Insolvency. 375—416 

debtor's proof, at least so long as any part of the debt duo to principal 

creditors remained unsatisfied (Be Fenton (No. 2), Ex parte Fenton Textile 
Assoc., [1932] 1 Cb. 178). 

(See replacement volume.) 

Legatee. 

Note (/).—An annuitant creditor proved in the bankruptcy of a 
(principal) debtor, and the executors of the surety were thereby prevented 
from proving. The executors, failing to take over the proof, were entitled 
to apply the share of the debtor in the surety’s estate in discharging the 
debtor s obligation to indemnify the surety’s estate, but they were not 

entitled to retain any sum in excess of the creditor’s proof less dividends 
paid (lie Lennard, [1934] Ch. 235). 

(See replacement volume.) 


Rates and Taxes. 

Note (e). The Crown has the right to choose any one \^ear preceding 

C0CM1 ’ [1932] W ' N ‘ 172 > foI %- G °«*« v! Walker, 

[lyoOJ I Ch. 262). 

Note (r).—Now Unemployment Insurance Act, 1935, s. 20 (2). 

Note ( s ).—Last provision re-enacted by ibid. 

^ EXT * Add. (G) Certain debts due to an insurer under W. C. (Coal 
Mines) A., 1934, s. 3 (5) (ibid., s. 3 (6) ); title Master and Servant. 

Rule as to Joint and Separate Estates. 

Note (a). In case of a limited partnership with only one general 
partner, the firms assets must first be applied in discharging the firm's 
debts and the surplus applied in repaying the limited partners their 
actual contributions; the balance will form part of the general partner’s 
separate estate for the payment of his own private debts and anv other 

debts incurred by him on behalf of other limited partnerships (Re Barnard 
[1932] 1 Ch. 269, at p. 274). 

(See replacement volume.) 




Proof by Partner. 

Note (a).—A partner of a debtor cannot compete with any of the 
debtor’s creditors so long as there are any such creditors to whom the 
partner is under liability not fully satisfied, i.e. until they/Ea 
20 s. in the £ plus statutory interest (Re Hoives, [1934] 1 £ 4/49 

Note (d). —See Re Howes , sujna. • 1 Cotffl 

(See replacement volume.) Advocate 3 

Definition of Secured Creditor. Jammu & 

Note ( s).—Be Gordon, folid. in Be a Debtor (No. 5 of 1932)c eitedrilV 
Par. 75, note ( g), ante. For ‘‘r. 6 ” read “ rr. 1, 2 (1933).” ° 

(See replacement volume.) 


Rights of Secured Creditors. 

Note (g ).—Leave to amend a proof may be given where the security 
has inadvertently not been disclosed, see Be Small, Par. 75, note (c), ante. 

(See replacement volume.) 


Statement by Moneylender. 

Note (m).—The statement must be endorsed 
affidavit (B. R., r. 252a). 


upon or annexed to the 


Production of Security. 

Note (o).-See also Higgs v. Higgs, [1934] P. 95, as to the effect of the 
note (fjT 10 kaVe * amend a Pr00f ’ “ * « Par! t, 


(See replacement volume.) 

Admission and Rejection of Proofs 

Note (w). If tlie trustee receiver n r*• • 

inform the creditor that an unstamped proof can^? g > a he must 

proof (Practice Note , [1934] W. N. 11). P * cannot be dealt with as a 

(See replacement volume.) 
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PARAGRAPH 
M'M BFJIS. 

417. 


418-434. 

435. 

436. 

437-470. 

471. 


472-473. 

474. 

475-478. 

479. 


480. 


481-482. 

483. 


484-496. 

497. 


498-500. 


Laws of England (Replacement) Supplement. 

Expunging of Proofs. 

Note (c). —Opinion in this case at p. 332 (necessity for trust) disapproved 
in Re Wells, [1933] 1 Ch. 29, C. A. 

(See replacement volume.) 

Application to Registrar. 

Note ( h ).— The fee on application is 30s. (Stat. R. & O., 1932, No. 1). 

Notices. 

Note (m).— Order 1932 is amended as supra. 

(See replacement volume.) 

Duties of Discharged Bankrupt. 

Note (l ).—The powers given by s. 25 to examine the bankrupt and other 
persons (see Par. 260) survive his discharge (Re Coulson , Ex parte Official 
Receiver (Trustee), [1934] 1 Ch. 45, C. A.). 

(See replacement volume.) 

Continuance of Disqualification. 

Notes (a), ( t ).—Replaced as regards members of a local authority by 
Local Govt. Act, 1933, s. 59 (1), provisos (i), (ii). 

(See replacement volume.) 

Benefit of Execution. 

Note (c). —“ Benefit of execution ” in the sect, refers solely to the pro¬ 
tection obtained by an execution creditor by reason of the issue of the 
writ of fi. fa. and its delivery to the sheriff ; it does not describe any of the 
payments issued to the execution creditor by the sheriff or judgment 
debtor ; it consequently relates only to executions in existence at one or 
other of the dates mentioned in the sect, and has no reference to an execu¬ 
tion unconditionally withdrawn before any of those dates (Re Godwin , Ex 
parte The Trustee v. Morris , [1935] 1 Ch. 213). It does not include 
instalment payments where the sheriff has withdrawn reserving a right 
of re-entry (Re M. Samuels , Ex parte The Trustee v. Tee (1934), 51 T. L. R. 
169). 

Completion of Execution. 

Note (< 7 ). —Re Brels ford is reported, [1932] 1 Ch. 24. 

The right of the trustee under Bankruptcy Act, 1914, s. 40, is not 
limited to the benefits of the execution received by the execution creditor 
after the date to which the trustee's title to the bankrupt’s property relates 
back under s. 37 ; the trustee is entitled to go back to the beginning of the 
execution (Re Kern , [1932] 1 Ch. 555). 

Completion of Execution Against Goods. 

Note (m). —For criticism of Re Godding see Re Godwin , supra. 

(See replacement volume.) 

Retention of Proceeds after Sale etc. 

Note (n ).—Re Woods (Bristol), Ltd., is reported, [1931] 2 Ch. 320. 

Note (r).—The notice must be in writing and addressed, in the case of 
execution in respect of a High Court judgment, to the Sheriff, in any 
other case to the officer charged with the execution ; but where the petition 
or receiving order is presented or made in the county court and the 
registrar is high bailiff, the filing of the petition or the making of the 
order is sufficient notice to him as high bailiff, see B. R., r. 323 b (1931), 
this gives effect (in part) to Re Harris, [1931] 1 Ch. 138. Ihe C. C. 
are now Ord. 25, rr. 33, 34. 

(See replacement volume.) 

Meaning of Fraudulent Preference. 

Note (c).—As to suffering a judicial proceeding, see Peat v. Gresham 
Trust, Ltd., [1934] A. C. 252, as cited in Vol. V., Par. 1176, note ( 0 ), post. 

(See replacement volume.) 

. - .' rs 


6 


PARAGRAPH 

NUMBERS. 

501. 


502. 

503. 

504. 

505-538. 

539. 

540. 


541-542. 

543. 


544-548. 

549. 

550-561. 

562. 

563-575. 

576. 



578. 

579. 

580-589. 

590. 


VOL. II .—Bankruptcy and Insolvency. 501—590 
Test to be Applied. 

Note (g) This statement of Re Cohen must be regarded as only the 
opinion of Sabgant, L.J., at p. .544, The onus is on those who claim to 
avoid the transaction to satisfy the court that the real intention was to 
prefer. This may be a matter of direct evidence or of inference, but where 
there is not direct evidence and there is room for more than one explana¬ 
tion it is not enough to say there being no direct evidence the intent to 
prefer must be inferred ( Peat v. Gresham Trust, Ltd., supra. See also Re 

J9 Ex P arle Barclays Bank v. The Trustee (1934). 51 T. L. R. 

^4, C. A. 


Intention to Prefer Particular Creditor. 

Note (a).—'To the first ease add Peat v. Gresham Trust, Ltd., supra. 
(See replacement volume.) 

Proof of Fraud. 

Note (/).—See, further, Peat v. Gresham Trust, Ltd., supra. 

(See replacement volume.) 

Persons Who May Appeal. 

Note (r). —See also Re Burn, infra. 


Where no Right of Appeal. 

Text. Where the trustees application under Bankruptcy Act, 1914 , 
s. 51 (2), for payment out of the bankrupt’s personal earnings (see Par! 
328, ante) has been refused, a creditor is not entitled to appeal as a “ person 
aggrieved ” (Re Burn , [1932J 1 Ck. 247). 

(See replacement volume.) 


House of Lords. 

Note ({).—For s. 102 substitute s. 108. Where C. A. rescinded its former 
order and revived an adjudication and refused leave to appeal the order 
appealed against was either a nullity (made without jurisdiction under 
Act 1914, s. 90), and H. L. could not deal with it or an order “ in bank- 

ruptcy matters where leave to appeal had been refused (Harman v The 
Official Receiver , [1934] A. C. 245). 

(See replacement volume.) 


Evidence. 

Note (6).—These instructions as regards the Divisional Court have 
been issued as a practice order, see [1932] W. N. 172. 

(See replacement volume.) 


Service Outside Jurisdiction. 

Note (p).~ Comtd. on in Re Gay (1931), 101 L. J. (ch.) 127. 

(See replacement volume.) 

Consequence of Formal Defects. 

Note (d ).—For further example of no substantial injustice, see Re a 

Debtor Wo 49 of 1932) (1933), 102 L. J. (ch.) 143 (petition signed before 
act of bankruptcy committed). . 6 ore 


Costs in Discretion of Court. 

Note (?).—For 25 per cent, increase allowed 
r. 103 (3) (Stat. R. & O., 1932, No. 801). 


on taxation, see B. 



Application for Costs. 

.Note (w). Re Woods (Bristol), Ltd., is reported, [1931] 2 Ch. 320 
(See replacement volume.) 

Documents Exempt. 

Note (d ).~Order 1930 amd. by Ord. 1932 (No. 1). 

• (See replacement volume.) 
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PARAGRAPH 

NUMBERS. 

590 

(contd.). 


591-599. 

600. 


601-614. 

615. 

616. 


617. 


618-619. 

620. 


621. 


622. 


623 . 


Laws of England (Replacement) Supplement. 

°nl} in respect of the balance (if any) due to him after deducting the value 
of such security, and creditors whose debts amount to sums not exceeding 
£10 must be reckoned in the majority in value but not in the majority in 
number (Deeds of Arrangement Act, 1914, s. 3 (5) ). In calculating the 
majority in number, creditors for debts not exceeding £10 must be 
eliminated from both the total and the majority of creditors (Re Wilson. 
[1916] 1 K. B. 382). 

(See replacement volume.) 

Transmission of Accounts by Trustees to Bd. of T. 

Note (k ).—For non-compliance with the Bd.’s order the Ct. has power 
under Bey. Act, 1914, s. 105 (5), to make an immediate order for com¬ 
mittal (Re Allen, [1935] 1 Ch. 74). 

(See replacement volume.) 

Debts in Respect of which Power Exists. 

Note (u).— See also Re Hedderwick, [1933] Ch. 669. 

High Court. 

Note (e).—Following the suggestion in Re Blanchard, infra, the juris¬ 
diction as to enforcement of orders or judgments in matrimonial causes 
is assigned to and may be exercised by any one of the judges of the P. D. 
(Debtors Act (Matrimonial Causes) Jurisdiction Order, 1932). 

Extent of Jurisdiction. 

Note (/).—Now C. C. R., Ord. 25, r. 41 (2), (3). 

Orders Made. 

Note (q ).—An instalment order if made must be drawn up forthwith. 
The pltff. must give notice to the deft, by registered post stating amount 
due, costs, instalments and date of first instalment (Practice Note [1934] 
W. N. 72). 

(See replacement volume.) 

How Regulated. 

Note (/).—Now C. C. R., Ord. 25, rr. 40—79. 

Mode of Application. 

Note ( h ).—A certified copy of the notice of the amount due (see Par. 
617 (q), supra), with a statement that no proceedings have been taken in 
respect of the order, etc., must accompany any application for a com¬ 
mittal summons (Practice Note, [1934] W. N. 72). 

Facts to be Proved. 

Note (i ).—Although an order for immediate committal may be made, 
the proper course in other than exceptional cases is, in the first instance, 
to make an order for payment by instalments (Re Blanchard (1932), 
101 L. J. (ch.) 313, C. A.). 

Evidence of Means. 

Note (n ).—Now C. C. R., Ord. 25, r. 51. 

Issue of Judgment Summons. 

Note (g).—Now C. C. R., Ord. 25, rr. 40—79 ; r. 45 (1). 

Note (r).—Now C. C. R., Ord. 25, r. 41 (1); Ord. 25, r. 54. 

Note (t ).— Ibid., r. 41 (2). 

Note (u). — Ibid., r. 41 (3); r. 46. 

Court Issuing. 

Note (a ).—Now C. C. R., Ord. 25, r. 44. 

Note (6).— Ibid., r. 47 (1). 

Note (c).— Ibid., r. 79. 

Service. 

Note (d).—Ibid., r. 40 (1). 

Note (f).—lbid., r. 43. 

Evading Service. 

Note (g).-Ibid., r. M; r. 47 (3). 
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PARAGRAPH 

NUMBERS. 

624. 

625. 

626. 

627. 


628. 


629. 

630. 

631-633. 

634. 


635-644. 

645. 


646-647. 


VOL. II. —Bankruptcy and Insolvency. 624—647 

Evidence by Affidavit. 

Note ( h).—Ibid r. 53. 

Transfer of Proceedings. 

Note (»).— Now C. C. R., Ord. 25, r. 55 (1), (2), (4). 

(See replacement volume.) 

When No Order can be Made. 

Note (l ).~Now C. C. R„ Ord. 25, r. 58. 

Note ( m).—Ibid ., rr. 59, 60. 

Note (o).—Ibid., r. 61. 

Note ( p).—Ibid ., rr. 62, 63. 

Effect of Order. 

Note (r).— Now C. C. R., Ord. 25, rr. 66 (2), 67 ; r. 68. 

Duration of Order. 

Note ( t).—Ibid„ r. 66 (4). 

Note (u).—Ibid., r. 78. 


Release. 

Note (a).— Now C. C. R., Ord. 25, r. 70. 
Note (b).-Ibid., rr. 71, 72. 

Note (c).—lbid., r. 73. 


Costs. 

Note (d). — Ibid., r. 75. 
Note ( e).—Ibid ., r. 77. 


(See replacement volume.) 

Undischarged Bankrupt Obtaining Credit above £10. 

Note ( d ). It is sufficient if the information is given, not at the very 
moment, but about the time of obtaining the credit (R. v. Zeitlin (1932) 
23 Or. App. K. 163). 


(See replacement volume.) 

Application of Vexatious Indictments Act. 

Text and Note (/).—Repd. See Vol. IX., Par. 165, post. 

Note (< 7 ).—Debtors Act, 1869, s. 18 ; Bankrupt Act, 1914, s. 164 (3) • 
A. J. (Miscellaneous Provisions) Act, 1933, Sched. III. 

(See replacement volume.) 
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paragraph 

NUMBERS. 

648-651. 

652. 

653-654. 

655. 


656-658. 

659. 

660-664. 

665. 

666-670. 

671. 

672. 


BARRISTERS. 

— — 

(See replacement volume.) 

Disbarring. 

Note (/).—Re-enacted by Solrs. Act, 1932, s. 34, Sched. I., 3, 4. 

(Sec replacement volume.) 

Declaration on Call. 

Note (t).—' This includes clerk to an assessment committee (A. S., 1931, 

p. 11). 

Discipline and Professional Etiquette. 

Note (c). —A “ practising ” barrister is a member of the bar who is 
entitled to practise and who holds himself out as ready to do so (A. S., 

1932, p. 9). He ought not to write for publication about cases in which 
he is or has been engaged; if retired, it is a matter for his discretion, 
remembering the confidences reposed in him and the feelings of persons 
concerned (ibid., p. 9). A practising barrister may be a chairman of a 
co-operative organisation if he is restricted to presiding at board meetings 
and conducting propaganda (A. S., 1931, p. 10); he may be one of Lloyd’s 
underwriters (ibid., p. 11). 

He may not be a member of a chamber of commerce which is a trade 
organisation (A. S., 1934, p. 8). 

He may serve on a committee of inspection to act with the liquidator 
of a co. but only in a private capacity (A. 8., 1934, p. 10). 

An army officer may not practise at the bar concurrently with his 
military duties, but he may read in Chambers (A. S., 1932, p. 10) ; as to 
courts martial, see Par. 671, note (/), infra. 

In general it is improper for counsel to act as surety for his client (A. 8., 

1933, p. 9). Counsel should not agree to act as an arbitrator-advocate, 
(A. 8., 1933, p. 11), nor, where he has acted for the arbitrator, appear 
for one of the parties in proceedings relating to the arbitration (A. 8., 

1934, p. 9). 

A non-practising barrister in charge of a trustee department may be 
advertised as “ barrister-at-law, manager ” (A. 8., 1931, p. 11). He may 
be a secretary to a Soc. but must not be described as Legal Adviser though 
he may settle drafts and advise the Soc. (A. 8., 1934. p. 8). 

A barrister should not attend an “ identification parade ” in a case in 
which he is or may be professionally engaged (A. 8., 1932, p. 6). The 
rule as to J.P.'s practising (A. S., 1929. p. 13) has been made absolute 
(A. S., 1932. p. 7). 

The name, but not barrister-at-law, may be announced before a barrister’s 
broadcast talk on non-legal matters (A. 8., 1933, p. 7). 

A newspaper notice that a named barrister is acting as Poor Man’s 
Lawyer for an Association is improper (A. 8., 1934, p. 9). 

(See replacement volume.) 

Quarter Sessions. 

Note (n ).—The fee is 10 guineas (A. S., 1933, p. 8; 1934, p. 10). 

(See replacement volume.) 

Privy Council. 

Note (i). —In the absence of particular objection, an ex-Indian judge 
may practise before the committee (A. S., 1931, p. 11). 

(See replacement volume.) 

Courts Martial. 

Note (/).—An army officer who is a barrister may appear at a Courts 
Martial as an officer but not as a barrister (A. S., 1933, p. 9). 

Local Government Inquiry. 

Text and Note (a). —Now Local Govt. Act, 1933, s. 168 (5). 

10 


paragraph 

NUMBERS. 


VOL. II. —Babeistees. 


673-726 


673. 


674. 

675. 

676-681. 

682. 


683-688. 

689. 

690-695. 

696. 


697. 

698. 


699. 


700. 


701-702. 

703. 


704-723. 

724. 


725. 

726. 


Other Statutory Provisions. 

that bef ° re the A Pr eal Tribunal under Road and Rail 
Traffic Act, 1933 the appellant shall be heard in person or by counsel, 

citor or agent (s. 15 (9)). Counsel should be robed (A. S., 1934, p. 10). 
(See replacement volume.) 

Grand Jury. 

Note (u ).—Grand jury abolished. 

(See replacement volume.) 

Drafting. Pleadings. 

Note (w).—Re-enacted by Solrs. Act, 1932, s. 47; this prohibition 
applies to a body corporate (Solrs. Act, 1934, s. 1 (2) ). An instrument 
purporting to be a lease but invalid, not being under seal, is not an “ agree¬ 
ment under hand only ” (Harle v. Williams , [1934] 1 K. B. 201). = 

Note It is in general irregular for counsel to delegate his responsi¬ 
bility and allow another to sign for him, see A. S., 1932, p. 8. 

(See replacement volume.) 

Offices Usually Filled by Barristers. 

Text and Note (k ).—Now Solrs. Act, 1932, ss. 77, 78. 

(See replacement volume.) 

Precedence of Counsel. 

Note (b).— Ex-law officers as such have no right of precedence and 
pre-audience (A. S., 1931, p. 9). 

(See replacement volume.) 

Intervention of Solicitor. 

Note (t). He should not appear at a local govt, inquiry' unless instructed 
by a solicitor (A. S., 1933, p. 9). 

Note (6 ).-—“ Non-contentious business” means business in relation 
to which no proceeding is pending or reasonably within contemplation 
before any Tribunal (A. S., 1933, p. (>). A barrister may read intended 
publications and advise the publishers as to libel, etc. (A. S., 1934 p 9 ] 

Note ( d). —So also he may accept a brief of a lawyer in U S A (A S 
1931, p. 11). J 1 0,9 

Counsel’s Fees. 

Note (/).—The fee should not be altered save in exceptional circum¬ 
stances, and reduction on taxation is not such (A. S., 1932, p. 7 ). 

Not Legally Recoverable. 

Note (r).— On proof of withholding the money, the case should be 
submitted to the Statutory Committee under Solicitors Acts, 1888, 1919 
to punish the solicitor for professional misconduct. Further! as the Law 
Society consider that the solicitor is personally liable for counsel’s fees 
whether he has received the money or not, they are prepared to consider 
complaints of counsel whose fees are in arrear (A. S., 1931, p. 10) 

(See replacement volume.) 

Solicitor’s Promise to Pay Not Binding on Client 

Note «).-Where a solicitor briefs counsel on his client’s instructions 
and, on refusal of the client, pays the fee himself he is entitled to recover 
it from the client (Mcdlicott v. Emery (1933), 149 L. T. 303) 

(Nee replacement volume.) 

General Retainer. 

1 ext. Where a counsel holds a general retainer for 1 «-r» i i- 

and they become opposing parties, the rights of the clients leTter^ l 
by the priority of the general retainers (A. S„ 1932, p. 10). ‘ d t ed 

(See replacement volume.) 

Opinion or Pleadings Give Right to Brief 

Note (m). Where ho has advised a patentee as tn i*jv 
not entitled to a brief for the patentee Vahdl y > etc *> ^ is 

1933, p. 10). patentee in validity proceedings (A. S., 
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PARAGRAPH 

NUMBERS. 

727 - 729 . 

730 . 


731. 

732. 

733. 

734. 

735-757. 

758. 

759-763. 


Laws or England (Replacement) Supplement. 

(See replacement volume.) 

Special Fees on Circuit. 

Note (d). —A special fee is not requisite in a case referred by a judge • 
at assizes to an official referee and which will not go back to him (A. S., 

1933, p. 8). * ;•/■■?: 

(See replacement volume.) 

Opening Case. 

Note (r).—Rule replaced by Ord. 22, r. 6, prohibiting disclosure in the 
pleadings, or to the judge or jury, see title Practice and Procedure. 

(See replacement volume.) 

Arguments on Points of Law. 

Note (c). —If an authorised law report exists, that is the one which should 
be cited (Practice Note, [1931] W. N. 121). 

(See replacement volume.) 

Brief Fees of Leader and Junior. 

Note (e). —Where the leader’s fee exceeds 150 g., the junior’s fee in 
excess of 100 g. is a matter of arrangement (A. S., 1932, p. 4). 

(See replacement volume.) 


VOL. II. 


764-798 


BASTARDY AND LEGITIMATION. 


PARAGRAPH 

NUMBERS. 

764-776 

777. 


778-780 

781. 


782. 

783. 

784. 


785-789. 

790. 


791-792. 

793. 


794-797. 

798. 


(See replacement volume.) 

Persons Legitimated by Legitimacy Act, 1926. 

i y*~~ Legl , tiinatl0n does not make tlie cIlild a lawful child of a 

la^dul father at the tune of Ins birth and so enable him to claim (see 

\ ol. I., Par. 75-, note (Z), ante) a declaration of British nationality (B. 
Abraham v. A.-G., [1934] P. 17). 7 v 

(See replacement volume.) 

By Legal Proceedings. 

Note toJ -BuL see now Law Reform (Miscellaneous Provisions) Act, 
iuo4:, s. z (1), Par. 790, infra. 

Where other Questions are Involved. 

Note (k ).—But see ibid., s. 2 (1), Par. 790, infra. 

(See replacement volume.) 

Practice and Procedure. 

Note (/).-—Parentage must be satisfactorily proved ; there should be 
no delay m bringing the petition (S., otherwise U. v. A.-G. (1931), 48 
1. L. R, 66). Declarations by deceased relations made ante litem motam 
arc admissible in evidence as in pedigree cases, see Be Davu Vol XIIT 
Pars. 660, 661, post. J ’ 

Costs. 

A T T EX /M and n N ° TE {t) iT The Cr0Wn is n0W entit,efl t0 a PP ! V ^°r costs (see 
A. J. (Miscellaneous Provisions) Act, 1933, s. 7, Vol. VI., Par. 698, post) 

103 L* J^P^lW) 6 applicfttion wU1 be granted (Cunliffc v. A.-G. (1934)’ 
(See replacement volume.) 

Compensation for Death. 

Text and Note (e).— He is now to be treated as legitimate (Law 
.Reform (Miscellaneous Provisions) Act, 1934, s. 2 (1) ). v 

(/See replacement volume.) 

Bastard Member of Friendly, etc., Society. 

Note (r).—Add, Industrial and Provident Societies Act 1893 s 27 • 
Friendly Societies Act, 1896, s. 58 ; Savings Banks Act, 1887 s 3 ■ Post 
Office Savings Regs., 1921 (Stat. R. & 0., 1921, No. 1532), r SI V-ustee 
Savings Bank Regs., 1929 (Stat. R, & 0„ 1929, No. 1048), r. 28.’ 

(See replacement volume.) 

Maintenance of Youthful Offenders. 

Text and Note (n).—Ropd. Any person, whether the putative father 
or not, if cohabiting with the mother of a child or young person committed 
to the care of a fit person or to an approved school is under a dv! 

make contributions (Children and Young Persons Act 1933 s 86 nw ^ 

to that person (s. 86 (2) ) or the authority described in s’ Mm (0) ’ 
Vote. XII., pp. 92, 93 ; XVII., Par. 378, post. ' 86 (3) 5 See 

This obligation to make contributions is not affected by an order infra 
as to affiliation payments except to the extent of such m vmm I ’ J ’ 
persons entitled to receive contributions (s. 88 (3) ) P y 1 made to 

If an affiliation order is in force, the court making the commitf*! 

supra and any Ct of S. J. having jurisdiction where the putotivo 
is residing may subsequently at any time order the all! father 

to be paid to.the persons entitled under s 86 (2) 13) « H batlon Payments 
may be made by persons entitled (see s 87 12) ) fo * A PP Ilc ations 
(s. 88 (1)). An appeal against an order lies te Q S 
Where an order made under s. 88 is in force la) L (1) Y 

ment are exercisable only by justices and Cts of 8 ? , “ t0 mforce - 

m the place where the person liable is residing • fhi haV,ng J urisd iotion 

J 3 (b) sums received must 
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PARAGRAPH 

NUMBERS. 

798 

(contd.). 


799-800. 

801. 

802-804. 

805. 

806-811. 

812. 
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be applied as if they were contributions under a contribution order; 
(c) the putative father must under penalty give notice of changes of 
address to the person entitled to payments; (d) Affiliation Orders Act, 
1914, s. 1 (see Par. 815, post), does not apply, though payment may be 
ordered under C. J. Act, 1914, s. 30, through a specified person (s. 88 (2)). 

The order does not extend the duration of the affiliation order, and this 
(except for recovery of arrears) must not remain in force after the order 
committing to the care of a fit person ceases or the juvenile is released 
from t he approved school (s. 88 (4) ). Where, however, the affiliation order 
would but for this provision have continued in force, the mother or any 
person entitled to make application under Affiliation Orders Act, 1914, s. 3, 
may apply to a Ct. of 8. J. where she or he is residing for order that the 
affiliation order be revived, and that payments thereunder may, until 
expiration thereof, be made to the applicant at such rate (not exceeding 
(he maximum rate allowed in the case of affiliation orders) as may be 
proper, and the ct. may make such order accordingly. The ct. making 
such order is the only court which may subsequently exercise the power 
to vary, revoke, or again revive the affiliation order (s. 88 (4) (proviso)). 

(See replacement volume.) 

Rights and Liabilities of Other Persons. 

Note ( h ).—Now ibid., s. 86 (1) (c). 

(See replacement volume.) 

Application. 

Note (n). —Order 1915 amd. by Order 1932 (No. 488). 

(See replacement volume.) 

Evidence of Mother. 

Note (b). —An untrue statement made by the deft, before the hearing, 
though giving rise to suspicion, is not necessarily corroboration (Jones v. 
Thomas, [1934] 1 IC. B. 323). 


Evidence of Defendant. 

Text. —Where the defendant has been acquitted at Assizes of carnal 
knowledge of the complainant, the justices must, while taking into account 
that the complainant’s story has failed to convince the jury, form their 
own opinion and decide accordingly (Packer v. Clayton (1932), 97 J. P. 14). 

813-817 (See replacement volume.) 

818. Enforcement of Order. 

Note (/).—The words “ unless the said sum and all costs and charges 
be sooner paid ” must be added to the warrant (Stat. K. & O., 1921, No. 
1383). If omitted, the warrant is invalid, see Horsfield v. Broum, [1932] 
1 K. B. 355, where the arrest was also wrongful because the constable 
had not the warrant in his possession. 

Note (g ).—For the purposes of C. J. Act, 1914, s. 32 (3), the governor 
of the prison, upon the person’s discharge, must send to the clerk of the 
court issuing the commitment a certificate showing the dates of reception 
and discharge, and the clerk, if payments have been ordered to be made 
through an officer of the court or other person, must forward the certificate 
to that officer or person (8. J. Rules, r. 49 (1932) ). 

(See replacement volume.) 


819-822. 


VOL. II. 


823-944 




PARAGRAPH 

NUMBERS. 

823-827. 

828. 


829. 

830. 

831. 

832-866. 

867. 

868-881. 
882. 

883. 


884-885. 

886 . 


887-902. 

903. 


904-918. 

919. 


920-936. 

937. 


938-943. 

944. 


BILLS OF EXCHANGE, ETC. 


♦ 


(See replacement volume.) 

Cheque. 

Note («).—'This appears to be wrong, see Slingsby v. Westminster Bank, 
[1931] 1 K. B. 173, at p. 187. But, for the application of provisions 
relating to crossed cheques, a banker’s draft is now a cheque, see Bills of 

Exchange Act (1882) Arndt. Act, 1932, s. 1 , Vol. L, Par. 1340, note (g), 

ante. 


(See replacement volume.) 

Negotiation, etc. 

Text and Note (o).— See, instead, Par. 892. 

Necessary Parties to a Bill of Exchange. 

Note (c).—See also Re British Trade Corporation , [1932] 2 Ch. 1, C. A. 
(drawer (branch office) same as drawee (head office) ). 

(See replacement volume.) 

Blank Signature. 

■Note ( s). McDonald (G.) & Co. v. Nash & Co., appld. in McCall 
Bros., Ltd. v. Hargreaves, [1932] 2 K. B. 423. 

(See replacement volume.) 


Trading Corporations. 

Text, lines 1, 2.—Delete “that . . . is.” 


Trading Partnerships. 

Note (g).—-See also Re Barnard, [1932] 1 Ch. 269. 

(See replacement volume.) 

Mode of Signing by Agent. 

Note (q).—Slingsby v. District Bank, Ltd., [1931] 2 K. B. 588 : affd 
[1932] 1 K. B. 544, C. A. 

(See replacement volume.) 

Wrong Designation. 

Note (h).—Slingsby v. District Bank, Ltd., [1931] 2 K. B. 588 add 
[1932] 1 K. B. 544, C. A. 

(See replacement volume.) 

Forgery. 

Note (n).—Slingsby v. District Bank, Ltd., [1931] 2 K. B 588 • add 
[1932] 1 K. B. 544, C. A. 

(See replacement volume.) 

Accommodation Bills. 

Note (c).—As to the Statute of Frauds and action on the bill as dis¬ 
tinguished from action on the guarantee, see McCall Bros., Ltd v 
Hargreaves, infra. ' 


Liability of Indorser to Drawer. 

Note (/). See also McCall Bros., Ltd. v. Hargreaves T19321 ? R 
423 (Statute of Frauds cannot be set up in answer to a claim under a bill)! 

(See replacement volume.) 

Measure of Damages. 

between liq.^ andfuffiiq^dam^es.^* amended 1933 > removing distinction 

&J2ZZ&7T Eft"! «*• * *. P»..r „ 


award interest under Law Reform (Miscellanemw P • • power to 
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945 1042 Laws of England (Replacement) Supplement. 

PARAGRAPH 

NUMBERS. 


945-953. 

954. 


(Sec replacement volume.) 

Presentment at Particular Place. 


Note (t ).—“ In the body ” means in the terms of the actual contract 
to pay (Re British Trade Corporation , [1932] 2 Ch. 1, C. A.). 


955-996. 

997. 


(See replacement volume.) 

Material Alteration. 

Note (i).-Slingsby v. District Bank, Ltd., [1931] 2 K. B. 588: affd., 
[1932] 1 K. B. 544, C. A. 


Alterations Held to be Material. 

Note (x).—Slingsby v. District Bank , Ltd., [1931] 2 K. B. 588; affd., 
[1932] 1 K. B. 544, C. A. The alteration of the place of drawing of a 
complete bill which changes the bill from an inland bill into a foreign bill 
is a material alteration (Koch v. Dicks, [1933] 1 K. B. 307, C. A.). 

Immaterial Alterations. 

Text and Note (£).—But to the contrary if the alteration takes place 
after completion and changes an inland bill into a foreign bill, see Koch 
v. Dicks, supra. 


Position of Holder of Altered Instrument. 

Note (?i). —Substitute Atkinson v. Uaivdon (1835), 2 Ad. & El. 628; 
6 Digest 386, 2539. 


998-1036. 

1037. 

1038. 

1039. 


1040- 

1042. 


(See replacement volume.) 

Admissibility in Evidence. 

Note (t ).—But as to certain bills, 6ee F. A., 1933, s. 42, infra. 

(See replacement volume.) 

Stamping Before Execution. 

Note (g ).—A bill presented for acceptance, or accepted, or payable, 
outside U.K. is not invalid by reason only that it does not comply with the 
stamp laws ; if unstamped, or not properly stamped, it may be received 
in evidence on payment of the proper duties and penalty imder Stamp 
Act, 1891, 8S. 14, 15 (1) (F. A., 1933, s. 42). This provision corresponds 
to the undertaking in the International Convention on Stamp Laws in 
connection with Bills of Exchange and Promissory Notes, 1930, (acceded 
on Apr. 18, 1934); see Cmd. 4594. 

(See replacement volume.) 


VOL. III. 


1-160 



PARAGRAPH 

NUMBERS. 


1-130. 



132-148. 

149. 

150-157. 

158. 


159. 

160. 


BILLS OF SALE. 

- 


(See replacement volume.) 

Effect of Seizure. 

Note (g).~ By taking possession the grantee makes his title complete 
as against the world, though the relationship of mortgagor and mortgagee 
still subsists; the title no longer depends on the bill of sale, and°it° is 
therefore immaterial whether it is re-registered or not (Re Tooth , 119341 
Ch. 616). J 

(See replacement volume.) 

Purchase under Power of Sale. 

Note (b). — See also Re Tooth , supra. 

(See replacement volume.) 

Necessity for Stamping. 

Text and Note ( b ).— But it may be stamped without penalty within 
30 days after execution or after first being received in U. K. if executed 
out of U. K. or within 14 days after assessment by the Commissioners, 
see Stamp Act, 1891, s. 15 (2), (3), title Revenue. 

(See replacement volume.) 

Fees on Registration. 

Text.— Substitute “ bills " for “ bill.” 


161-214 



Laws of England (Replacement) Supplement. 


BONDS. 

PARAGRAPH * 

NUMBERS. 

161-213. (See replacement volume.) 

214. Annuity Bonds. 

Note (a). — As to “sum periodically payable,” see also Hennell v. I. R . C., 
Vol. VII., Par. 484, note ( g ), post. 


VOL. III. 


216-310 


PARAGRAPH 

NUMBERS. 

215-238. 

239. 

240-243. 

244. 

245-259. 

260. 

261-310. 


BOUNDARIES, FENCES, ETC. 


(See replacement volume.) 

Shifting of Boundary Line. 

* stum iTS’x.t’ sj . t s ” kcmmii 


(See replacement volume.) 


Effect of Accretion on Boundaries. 

Text and Note (i ).—The doctrine does apply 
shore, sec Secretary of State for India in Council 


as it applies to the sea 
v. boucar <£• Co., supra. 


(See replacement volume.) 


Duty to Protect Persons Lawfully on Land. 

Note (*).—Distd. in Hickey v. Tipperary C.C., [1931] I. R. 621. 
(See replacement volume.) 
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311-603 


PARAGRAPH 

NUMBERS. 

311-330. 

331. 

332-343. 

344. 

345-361. 

362. 

363-371. 

372. 

373. 

374. 

375-388. 

389. 

390-454. 

455. 

456-494. 

495. 

496-512. 

513. 


514. 

515-587. 

588. 

589-602. 

603. 


Laws of England (Replacement) Supplement. 


BUILDING CONTRACTS, ETC. 


(See replacement volume.) 

Seal of Corporation. 

Note (c).— Sect, replaced by Local Govt. Act, 1933, s. 266 ; see title 
Local Govt. 

(See replacement volume.) 

Urban Authorities, etc. 

Text and Note (g).— See instead Local Govt. Act, 1933, s. 266 ; title 
Local Govt. 

(See replacement volume.) 

Non-Completion of Lump Sum Contract. 

Note (m). —See also Eshelby v. Federated European Bank , [1932] 1 K. B. 
423, C. A. 

(See replacement volume.) 

Effect of Substantial Compliance with Contract. 

Note ({7).— Distd. in Eshelby v. Federated European Bank , supra . 

(See replacement volume.) 

Fitness of Work for Intended Purpose. 

Notes (s ).—See, further, O. H. Myers & Co. v. Brent Cross Service Go., 
[1934] 1 K. B. 46; title Work and Labour. 

(See replacement volume.) 

When Building Contracts Illegal. 

Text and Note (t). —Replaced by Local Govt. Act, 1933, s. 266. 

(See replacement volume.) 

When Interest Payable. 

Note (n). —See now Law Reform (Miscellaneous Provisions) Act, 1934, 
s. 3 ; title Money and Moneylending. 

(See replacement volume.) 

Extent of Obligation to Make Good Defects. 

Note (u ).— Marsden IJ.D.C. v. Sharp, affd. 48 T. L. R. 23, C. A. 

(See replacement volume.) 

Extension of Time. 

Note (s ).—But see Miller v. London County Council (1934), 50 T. L. R. 
479, at p. 482, to the effect that the extension should be made at the 
time of the delay or within a reasonable time after the delay has come 
to an end. A power to grant an extension “ either prospective^ or 
retrospectively ” does not give a power to grant ex post facto (ibid.). 

Note (t). —See also Miller v. London County Council, supra. 

Where No Extension of Time. 

Note (a).—See also Miller v. London County Council , supra. 

(Sec replacement volume.) 

When Sureties Required. 

Text and Notes (b), (c). —See instead Local Govt. Act, 1933, s. 266; 
title Local Govt. 

(See replacement volume.) 

When Under Seal. 

Note (i). —Sect, replaced by Local Govt. Act, 1933, s. 266. 


JCTf*' ' 

PARAGRAPH 

NUMBERS. 

604-640. 

641. 


642-658. 

659. 


660-682. 


VOL. III.— Building Contracts, etc. 604—682 

(See replacement volume .) 

Criminal, etc., Liabilities. 

IS 

(^ee replacement volume.) 

Register of Registered Architects. 

fc .Tft “1 ? pli “ 1934 (Areki - 

(Stat. E. I 0, ,*,{_•£*• Si L'Am!”. 3% ' X *° lre ‘“" 
(/See replacement volume.) 
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6 83—855 


PARAGRAPH 

NUMBERS. 

683-763. 

764. 


765. 

766. 

767-816. 

817. 

818. 


819-855. 


Laws of England (Replacement) 


Supplement. 


BUILDING SOCIETIES. 

- + ■■■ — 


(See replacement volume.) 

Loss of Right of Withdrawal. 

Note (a). —This principle is equally applicable to industrial and pro¬ 
vident societies (Re United Citizens Investment Trust , Ltd., [1932] 1 Ch. 
395, C. A.). 

(See replacement volume.) 

Right to Interest. 

Text and Note (p). —See instead Law Reform (Miscellaneous Pro¬ 
visions) Act, 1934, s. 3 ; title Money and Moneylending. 

(See replacement volume.) 

How far Arbitration Act, 1889, Applicable. 

Note (/). —Similarly Arbitration Act, 1934, with the exceptions in 
Sched. II., is applicable, see s. 20, Vol. I., Par. 1138, ante. 

Case Stated by Arbitrators. 

Note (i). —Provision re-enacted by Arbitration Act, 1934, s. 9 (1) (a). 
Note (k).—r The analogy does not now apply because ibid., s. 9 (1) (a), 
replacing Act 1889, s. 19, speaks of the “ decision ” (instead of “ opinion ”) 
of the ct. and this by s. 9 (3) is a judgment ” with a right of appeal with 
leave ; see Vol. I., Par. 1109, ante. 

(See replacement volume.) 



VOL. III. 


856-1000 



BURIAL AND CREMATION. 


PARAGRAPH 

NUMBERS. 

856-863. 

864. 


865-879. 

880. 


881-943. 

944. 

945-963. 

964. 


965. 

966. 

967. 

968. 


969. 


970. 


971. 


972. 

973. 


974-976. 

977. 


978. 

979- 

1000. 


{See replacement volume.) 

Persons Killed by Negligence. 

Prnv,V an ? f recoverabIe - see Law Reform (Miscellaneous 

Provwions) Act, _1934, s. 2 (3); title Negligence ; see also s. 1 (2) (c), 

(See replacement volume.) 

Issue and Effect of Faculty. 

Note (r).—See, further, Be Little Guddesden Churchyard Ex narte 

CuMertson, [1933] P. 150, Yol. XT., p. 040, where the question of materS 
oi a monument is considered. 

(See replacement volume.) 

Rural Districts. 

Note (c).—Now Local Govt. Act, 1033, s. 273 (1). 

(See replacement volume.) 

Meetings. Quorum. 

Notes (h), (i).—By repeals except as to London, these only apply to 
burial bds. under the Acts (Local Govt. Act, 1033, Sched. XI Pt IV ) • 
the provisions of Sched. III., Pts. III., IV., apply to other bodies.* ’ 

Minutes of Proceedings. 

Note (k). — See ibid. 

(See replacement volume.) 

Inspection of Books. 

Note (m).—See ibid. 

Audit. 

Note (o).— Repd. except as to burial bds. by ibid., Sched XT Pt TV 
and (London) Pt. V.; see ibid., s. 210. ‘ ’’ 

Officers and Servants. 

Note (^.-De'ete as to clerk, except as to In,rial bds., see repeal by 
ibid., Sched. XI., Pt. IV. J 

Office. 

Note (/).—Seo ibid. 

Contracts. 

Text and Note («).—The text from “ Such contracts ” to the end 
repd. by ibul. except as to burial bds. (and London) ; see s. 2(36. " ’ 

(See replacement volume.) 

Purchase by Agreement. 

19.S 0T Sch/d , 'xf X 'pt t TV *° ^ bdS " b - v Local Ctovt Act, 

Pt VII h d Xl ’ lt AV ” t0 th ° P ,irehaso of land; see Act 1933, 

Note (//,).—See ibid. 

(See replacement volume.) 

Alienation of Land . . . Sale 

Note ( o). —See also repeals, infra. 

Notes (p), (q). —Repd. except as to burial bds (*md t nn ^ \ i r 
lovt. Act, 1933, Sched. XL. Pt TV . * (a ?£ L .°_ ndo11 ) kocal 


• • 


Govt. Act, 1933, Sched. XL, Pt. IV. ; Z 

Appropriation of Parish and Charifv i 

Note (6).-Linc 5, “ and of ” should be in £7 , . ds< 
Instead of next provisions see title Local Go“t '' 0t ' 

(See replacement volume.) 


in line 4. 
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1001-1042 

PARAGRAPH 
NUMBERS. 

1001 . 


Laws of England (Replacement) Supplement. 


Control by Vestry of Expenditure of Burial Bd. 

Note (c). —Except as to London, repd. except as to burial bds. 
Govt. Act, 1933, Sched. XI., Pt. IV.) ; see ibid., ss. 187, 188, 193. 


(Local 


1002. 

1003- 

1004. 

1005. 


Expenses of Burial Bd. for Poor Law Parish. 

Note ( d ).—See ibid. 

(See replacement volume.) 

Borrowing on Security of Rates. 

Note (o). —Except as to London, repd. except as to burial bds. (Local 
Govt. Act, 1033, Sched. XI., Pt. IV.); see ibid., s. 195. 

Notes (p), (q). —Repd. except as to burial bds. (ibid., Sched. XI., 
Pt. IV.) ; see s. 210. 


1006. 


1007- 

1018. 

1019. 

1020. 
1021. 

1022 . 


Methods of Borrowing . . . Annuities. 

Note (r). —See note (o), supra. 

Note (t). —See note (o), infra. 

Note (u). —Except as to London, repd. except as to burial bds. (Local 
Govt. Act, 1933, Sched. XI., Pt. IV.); see ibid., s. 213. 

Note (o). —Repd. as supra ; see ibid., ss. 196, 213, 205-212. 

(See replacement volume.) 

Exceptions from Application of Burial Acts. 

Note (i). —Repd. {ibid., Sched. XI., Pt. IV.). 

(See replacement volume.) 

Expenses of Borough Council. 

Note (m). —Sect. 3 amd. by ibid. 

Loans. 

Text and Notes. —Except as to burial bds. replaced by Local Govt. 
Act, 1933, ss. 195 (purposes), 190 (modes of borrowing), 197 (security), 
216 (reborrowing). 


1023. 

1024- 

1025. 


Application of Surplus Money. 

Text and Note (r ).— Repd. as to borrowed money ; see ibid., s. 202. 

Acquisition . Sale . Appropriation. 

Text and Notes (.s), (t ).—See instead Local Govt. Act, 1933, Pt. VII. ; 
title Local Government. 


1026. 

1027- 

1029. 

1030- 

1031. 

1032. 

1033- 

1037. 

1038. 

1039. 

1040. 


1041. 

1042. 


(See replacement volume.) 

Expenses . . Accounts . . Loans. 

Text and Notes. —Repd. See ibid., ss. 188 (discharge out of general 
rate fund), 195 (power to borrow), 219 (audit). 

(See replacement volume.) 

Control by Vestry. 

Note (q ).— Now ibid., s. 271. 

(See replacement volume.) 

Appropriation of Land. 

Text and Note (c). —Replaced by Local Govt. Act, 1933, s. 163. 

Adoption for Part only of Parish. 

Note (h ).—Now Local Govt. Act, 1933, s. 78. 

Procedure for Adoption of Burial Acts. 

Notes (k), (l), (m). — Replaced by ibid., Sched. III., Pt. VI., 2 (2), 
5 (2) (4). 

Authority to Execute Acts. 

Note (J).—Now ibid., s. 273 (1). 

Committee of Parish Council. 

Note (d). —Replaced by ibid., s. 89. 

Note ( e).—Ibid ., s. 85 (1). 
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PARAGRAPH 

NUMBERS. 

1043. 

1044. 

1045. 

1046. 

1047. 

1048. 


1049. 


1050. 

1051. 
1052- 

1059. 

1060. 


1061. 

1062. 


1063. 


1064- 

1065. 

1066. 

1067- 

1068. 

1069. 

1070- 

1122. 

1123. 

1124- 

1129. 


VOL. III.— Burial and Cremation. 1043—1129 
Execution of Functions of Vestry. 

Note (S').—As to urban vestries see ibid., a. 269 (1), Par. 1160, post. 
J*Jote (h). For repeals, see the cross references. 

Note (»).—Cf. ibid., s. 269 (1). 


Control of Parish Council by Parish Meeting 

Text and Note (k).- Repd. by ibid., Sched. XI., Pt. IV. 


Expenses of Parish Council. Limitation . . 

Note (/).—The matter appears to be governed by ibid. 
(precepts), and (7) (enforcement). ’ 

Notes (n), (o).—Replaced by ibid., s. 193 (3) (4). 

Borrowing Powers of Parish Council. 

Note (p ).—Replaced by ibid., a. 195. 


s. 193 (6), 


Acquisition . . Alienation of Land. 

Text and Note (<?).— Now ibid., as. 167, 168. 

Text and Notes (r)-(c). — Replaced by ibid., ss. 169, 170. 

Parish Meeting .... Committee. 

Note (d).— Now ibid., s. 193 (6), see supra. 

Text and Notes (e), (f).-Ibid., s. 193 (3). 

Note ( g).—Ibid„ s. 47 (3). 

Note (h).—Ibid., s. 90. 


Burial Board for . . . Parish. 

Text and Note (k ).— But as to urban vestries see now ibid., s. 269 11) 

Par. 1150, post. 


Transfer to Joint Committee. 

Note (m ).— Sect. 69 repd. 


Constitution and Proceedings of Joint Committee. 

Note (o).—Now Local Govt. Act, 1933, s. 96. 

(See replacement volume.) 

Provisions on Transfer of Functions. 

Text and Notes («), (o).—Sects. 68, 69, 81, 85-88 repd. See title 
Local Govt. 

Note (</).—The last is now Local Govt. Act, 1933, s. 273 (1). 

(See replacement volume.) 

Provisions as to Burial Authorities in Orders as to 
Boundaries. 

Note (c). —Sect, replaced by Local Govt. Act, 1933, s. 148. 


Alteration of Burial Acts Areas. 

Note (d ).—Last references replaced except as to London by ibid 
ss. 271, 273. 


Power to Provide a Cemetery. 

Note (/).—The provisions of Act 1875 as to expenses, borrowing and 
the acquisition of land are replaced by provisions of Local Govt. Act 
1933 ; see title Local Govt. 


(See replacement volume.) 


Acquisition of Land. Alienation of Land. 

Text and Notes (n)-(s).— Provisions of Acts 1875, 1879, replaced hv 
Local Govt. Act, 1933, Pt. VII. ; see title Local Govt. 


(See replacement volume.) 

Bye-laws. 

Text and Note (/).—Now Local Govt. Act, 1933, s. 250. 
(See replacement volume.) 


R l cov ^ r° f , Pe , nalties and Retention of Offenders 

Note (d). In last line but one of note, delete 251, 

(See replacement volume.) 
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PARAGRAPH . 

NUMBERS. 

1130. 


1131- 

1134. 

1135. 


1136. 

1137. 

1138- 

1149. 

1150. 


Notice of Representation. 

Note (m).— Sub-sect. amd. by Local Govt. Act, 1933, Sched. XI., 
Pt. IV. : see also s. 209 (1). 

(See replacement volume.) 

On Whom Obligation to Maintain Lies. 

Note (t?). —Replaced by ibid., a. 269 (2), applicable also to boroughs 
and urban districts. 

Note (o).—Ibid., s. 273 Q). 

Note ( p).—Ibid .. s. 271. 

Powers of Urban Authority As to Closed Ground. 

Text and Note (*).—Now Local Govt. Act, 1933, s. 250. 

Application of Proceeds. 

Note (a). —As to transfer of powers sec also ibid., s. 269 (1), Par. 1150, 
pod. Instead of Act 1894, s. 33, see Act 1933, 8. 271. 

(See replacement volume.) 

O. in C. to Prevent Danger to Health. 

Note (/-).—The liability also does not appear to be transferred by Local 
Govt. Act, 1933, s. 269 (1) (see Vol. XI., Par. 940, note ( 5 ), post), which 
transfers the civil powers of vestries and churchwardens in urban parishes 
to B. Cs. and U. I). Cs. 


1151- 

1153. 

1154. 


1155- 

1183. 

1184. 

1185- 

1192. 

1193. 

1194- 

1210. 

1211 . 


1212. 

1213. 

1214- 

1235. 


Defaults in Compliance with Order. 

Note (v). —>See also ibid. 

(See replacement volume.) 

Power of Council to Bury Poor Persons. 

Note (h). —Part of the latter sect, as to C. B. Cs. replaced by Local 
Govt. Act, 1933, s. 185. 

Place of Burial. 

Text and Note ( l). —This provision applies only to London (Poor Law 
Act, 1930, s. 121). 

(See replacement volume.) 

Deaths on Ships in Quarantine. 

Note (/).—Regs, replaced by Stat. R. & O., 1933, No. 38, which does 
not appear to deal with disposal of dead bodies. 

(See replacement volume.) 

Custody and Care of Registers and Books. 

Note (i ).—Subsect, replaced by Local Govt. Act, 1933, s. 281 (1). 

(See replacement volume.) 

Power of Elective Burial Bds. to Provide Mortuaries. 

Note (u). —Local Govt. Act, 1933, s. 269 (1), transfers the civil powers 
of vestries, see Par. 1150, ante. 

(See replacement volume.) 

Borrowing Powers. 

Note (h ).—For these sects, subst. P. H. Act, 1875, s. 233 (as amd. by 
Local Govt, Act, 1933, Sched. XL, Pt, I.), and s. 244. 

(See replacement volume .) 
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PARAGRAPH 

NUMBERS. 

1-96. 

97. 


98-123. 

124. 


125. 


126. 

127-136. 

137. 

138-142. 


VOL. IV 


wwjpr.'- 11 1 11,11 m 

1-142 


CARRIERS. 

-♦- ■ ■ — 


(See replacement volume .) 

Persons to Whom Co. . . . Liable for Negligence. 

Note (g).— Waite’s Case must be regarded as overruled by Mill's Case, 
and the doctrine of identification no longer good law (Oliver v. Birminghajn 
& Midland Motor Omnibus Co., [1933] 1 K. B. 35). 

(See replacement volume.) 


Exceptional Rates. 

1 ext and Note ( t ). Less than ... or repd. ; also other parts 
of these sects., see Road & Rail Traffic Act, 1933, Soiled. 111. For right 
■with the approval of the Rates Tribunal to make agreed charges, see 
s. 37 ; this gives relief from the disability shown in He Creat Western Rail 
( o. s Application, [1933] 2 K. B. 391, C. A., holding that an exceptional 
rate must be based on so much per ton mile, and a fiat rate irrespective 
of distance could not be granted. 


Regulation of Public Service Vehicles. 

Note (g). As to London, see also London Passenger Transport Act, 
1933. As to the carriage of goods on roads, see Road and Rail Traffic Act' 
1933 ; title Street and Aerial Traffic. ’ 

Note (/).—Sects. 6, 8 (2) of these Acts repd. by Road and Rail Traffic 
Act, 1933, Sched. III. 


Regulation of Aircraft. 

Note (m ).—For rights and liabilities of carriers and others in relation 
to international and non-international carriage by air see Carriage bv Air 
Act, 1932 ; title Street and Aerial Traffic. 

(See replacement volume.) 

Action of Contract, or Tort. 

Note (i ).~See also The Arpad , [1934] P. 189, C. A., at p. 232. 

(See replacement volume.) 
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143-178 
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CHARITIES. 


PARAGRAPH 

NUMBERS. 

143-145. 

146. 


147. 


148-149. 

150. 

151. 


152-153. 

154. 

155. 

156-157. 

158. 

159-165. 

166. 

167-174. 

175. 


176. 

177. 

178. 




(See replacement volume .) 

May Benefit the Rich. 

Note ( s).—Keren Kayemeth Le Jisroel, Ltd. v. I. R. C., affd. fl9321 
A. C. 650. 

Poor Persons Generally or of Particular Class. 

Note ( u ).—Meaning of “ poor ” appld. in Re De Carteret, infra. 
r J lie provision of a Home of Rest for those who are in need of it is pro¬ 
viding for the impotent and charitable (Re Estlin (1903), 72 L. J. (ch.) 
087 ; Re James, infra ; Re Chaplin, infra). 

Note (g ).—So also a gift for widows of limited means with children 
dependent on them (Re De Carteret, [1933] 1 Ch. 103). 

(See replacement volume.) 

Implied Intention to Relieve Poverty. 

Note (?*).—Cf. A.-G. for N. I. v. Forde, [1932] N. I. 1, C. A. (gift to 
widows of persons resident on estate; not charitable). 

Indirect Relief of Poverty. 

Note (;).— Re James is reported [1932] 2 Ch. 25 ; folld. in Re Chaplin, 
[1933] 1 Ch. 115 (home of rest: financial position of candidates not to bo 
considered ; valid). 

(See replacement volume.) 

Objects of Historic Interest. 

Note ( h ).— Re Cranstoun is reported [1932] 1 Ch. 537 (ancient cottages 
of historic interest and educational value). 

Nature of Religious Purposes. 

Note (j).—Keren Kayemeth Le Jisreol, Ltd. v. 7. R. C„ affd. T1932] 
A. C. 650. 

(See replacement volume.) 

Provision and Support of Clergy. 

Note (l). —Cf. Re Davies, Par. 220, note (o), post. 

(Sec replacement volume.) 

Spread of Certain Principles. 

Note (d ).—But see now Bonar Tmw Memorial Trust v. I. R. C., infra. 

(See replacement volutnc.) 

Gifts for Masses for the Dead. 

Note (/).—Accepting the evidence in the Irish case of O'Hanlon, as to 
the nature of the mass, such gifts have now been held to be charitable (Re 
Caus, [1934] 1 Ch. 162). 

Other Gifts Against Public Policy. 

Note (j). — Keren Kayemeth Le Jisroel, Ltd. v. I. R. C., affd. [1932] 
A. C. 650. 

Non-Charitable Purposes. 

Note (e).—Keren Kayemeth Le Jisroel, Ltd. v. I. R. C., affd. [1932] 
A. C. 650. 

Political Purposes. 

Note ( i). —A trust for the furtherance of the principles of a particular 
political party is not charitable (Bonar Law Memorial Trust v. 7. 72. C. 
(1933), 49 T. L. R. 220). 
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PARAGRAPH 

NUMBERS. 

179-203. 

204. 


205-219. 

220 . 


221-242. 

243. 


244. 

245. 


246-253. 

254. 

255. 

256. 

257-285. 

286. 

287-307. 

308. 


309-322. 

323. 


324-331. 
332. 


333-337. 


VOL. IV. —Charities. 


179-337 


(See replacement volume.) 

Exemptions from Mortmain Restrictions. 

Note (o).— Replaced by.—C. Cs. (Local Govt. Act, 1933, s. 2 (2)); B. Cs. 

(s. 17 (3)); U. D. Cs. (s. 31 (2) ); R. D. Cs. (s. 32 (2) ); P. Cs. (s. 48 (2) ) ; 
parish meetings (s. 47 (3) ). 

(See replacement volume.) 


General Intention for Undefined Purposes. 

tc No *® (°)-—See also Re Davies (1932), 49 T. L. R. 5, C. A. (gift for 

work connected with the R. C. church " ; invalid as non-charitable 
objects admitted). 


(See replacement volume.) 

Misdescription of Charities. 

Note (p). Where a hospital was inaccurately described the gift was 
upheld, charitable intention being clear (Re Forshaw (1934), 51 T. L. R. 
97, C. A.). 


Gift to Institution which Ceases to Exist. 

Note (c). Ihere is no lapse where the gift is for a particular charitable 
work which is still being carried on though by a different body (Re Watt, 
[1932] 2 Ch. 243, n.). In Re \\ ithall, [1932] 2 Ch. 236, a gift to a named 
hospital was held to be a gift to the trust funds of the institution and valid, 
though the name and locality had been changed, and the question of 
identity of new and old institutions was undecided. 

(See replacement volume .) 

Application only Partly Charitable. 

Note (l ).—See also Re James , [1932] 2 Ch. 25. 

(See replacement volume.) 

Amalgamation. 

Note (e ).—As to an institution which changes its name and locality 
and possibly its identity, see Re Withall, supra. 

(See replacement volume.) 

Trust Once Charitable Always Charitable. 

Note (t).—Re Peel's Release folld. with reluctance in Re Hardy. [19331 
N. I. 150. J 


(See replacement volume.) 

Application of Rule where there is a Gift Over. 

Note (to).—S ec also Re Talbot , [1933] Ch. 895 (gift, modified by private 
Act, to charity ; gift over to relatives void for perpetuity). 

(See replacement volume.) 

Gifts to Established Institution . . Paid without a 
Scheme. 

Note (Z).—In Re Reddish, [1934] W. N. 198, sums were ordered to be 
paid upon an undertaking being given to the A.-G. to apply the same to 
the charitable purposes and render accounts. 

(See replacement volume.) 


The Doctrine. 

Note (o).—See also Re James, [1932] 2 Ch. 25, where the court ordered 
an inquiry. 

Note (r).—See the criticism in Re Hardy , supra. 

(See replacement volume.) 


Surplus of Capital. 

Note (a).—Where the amount was small, the court to 
of reference to Chambers, gave libertv to annlv tn ti ’ t0 ex P en se 
a scheme (Philipps v. A.-G., [1932] W. N. fooj. ° C0mmissi0ners for 

(See replacement volume.) 
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338- 541 

PARAGRAPH 
NUMBERS. 

338. Gifts for Masses. 

Note (o).—Now held charitable (Re Cans , Par. 175, note (l), ante). 

339- 345. (See replacement volume.) 

346. Failure of Trustees. 

Note (p).~See also Re Wilson-Barkworth (1933), 50 T. L. R. 82 (dis¬ 
claimer of trust; scheme for new trustees). 

347-370. (See replacement volume.) 

371.. Sched. C. 

Note (f).—Keren Kayemeth Le Jisroel , Ltd. v. I. R. C ., affd. ri932T 
A. C. 650. 

372-383. (See replacement volume.) 

384. Advowsons Held in Trust. 

Note (r).—Sect. 122 replaced by Local Govt. Act, 1933, s. 172. 

385-396. (See replacement volume.) 

397. Sale by Parish Council. 

Text and Note (h). —Replaced by ibid., s. 170. 

398-418. (See replacement volume.) 

419. Leases of Parish Property. 

Text and Note (d). —Replaced by ibid., s. 169. 

420-430. (See replacement volume.) 

431. Parish Lands, 

Note (l ).—Now ibid., s. 170. 

432-460. (See replacement volume.) 

461. Redemption of Tax on Parish Lands. 

Text and Note (d). —After “ to " insert “ the amount of the income of.” 

462-468. (See replacement volume.) 

469. War Charities and Charities for the Blind. 

Note (i).—Act 1916, s. 2 (1) (proviso) replaced by Local Govt. Act, 
1933, s. 85. 

470-498. (See replacement volume.) 

499. Churchwardens and Overseers. 

Note (s ).— Delete the statute. 

Note (t). —Local Govt. Act, 1933, s. 269 (1). which transfers the 
functions and liabilities of vestries and churchwardens in boroughs and 
urban districts to the B. Cs. and U. D. Cs. also excepts those relating to 
church affairs and charities. 

Note (a ).—Sect, now repd. 

Note (c).—F irst now repd. 

Note (d). —First replaced by Local Govt. Act, 1933, s. 47 (3). 

Note (/).—See also ibid., s. 269 ( 1 ), supra. 

500-504. (See replacement volume.) 

505. Guardians. 

Note (w).—S ect. 115 (2) replaced by Local Govt. Act, 1933, ss. 170, 178. 

506-517. (See replacement volume.) 


518. 

519-520. 

521. 

522-541. 


Appointment of Trustees in Place of Overseers. 

Note ( p). —Sect. 19 (2) should be s. 14 (2); the next is replaced by 
Local Govt. Act, 1933, s. 271. 

(See replacement volume.) 

Under Trustee Act, 1925. 

Note (o). —Rules replaced by Management of Patients Estates Rules, 
1934, rr. 59-64, 68, 69. 

(See replacement volume.) 
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542-776 


PABAGBAPH 

NUMBERS. 

542. 


543-548. 

549. 


550-566. 

567. 

568-625. 

626. 


627-636. 

637. 

638. 

639. 


640-650. 

651. 


652-719. 

720-728. 

729-775. 

776. 


VOL. IV. —Charities. 

Deposit of Deeds. 

. ( f ) ;~ PrOTisions as cust «dy replaced by Local Govt. Act, 

1933, ss. 281, 45 (2) (d), 46. 

(See replacement volume.) 

Liability of Parochial and Municipal Trustees. 

Note (ft).—Largely replaced by Local Govt, Act, 1933. 

Note («/).—See Par. 499, notes (c), (d). 

(See replacement volume.) 

Municipal Corporations. 

Note (m).— See now Local Govt, Act, 1933, ss. 185-187. 

(See replacement volume.) 

Queen Anne’s Bounty. 

Note (e).— Also the National Maritime Museum (National Maritime 
Museum Act, 1934, s. 7). 

(See replacement volume.) 

(2) Administrative. 

Text. For “ the trustees ” read “ any trustee.” 

(See replacement volume.) 

Sanction to Legal Proceedings. 

. . Note (P)-—See also Falconer v. Steam , [1932] 1 Ch. 509 (vicar claiming 
injunction to restrain school managers from excluding him from meetings). 

(See replacement volume.) 

Appeals to Court. 

Jsote (.s-). Publication ” refers to the publication as required by 
Act 1860, s. 7 (Re Diptford Parish Lands , [1934] 1 Ch. 151). 

Note (u). Lhe notice may be signed by the appellant’s solicitor or 
other duly authorised agent (ibid.). 

(See replacement volume.) 

The Attorney-General. 

Text and Notes.— For the principles now applicable, see A. J. (Miscel¬ 
laneous Provisions) Act, 1933, s. 7, Vol. VI., Par. 598, post. 

(See replacement volume.) 

County Charities. 

Note (p).— Alter s. 1 to s. 1 (1) ; Local Govt, Act, 1933, ss. 181, 185. 


777-876 


LA'tts of England (Replacement) Supplement. 


PARAGRAPH 

NUMBERS. 

777. 

778. 



780-793. 

794. 


795-800. 

801. 

802-806. 

807. 

808-810. 

811. 

812-819. 

820. 

821-844. 

845. 


846-855. 

856. 


CHOSES IN ACTION. 


(See replacement volume.) 

Locality. 

Note (g).—English, Scottish and Australian Bank, Ltd. v. I. R. C is 
reported [1932] A. C. 238. 

Note (?). bee also Sutherland v. Administrator of German Property. 
[1934] 1 K. B. 423, C. A. (obligation to pay damages). 

Where Company is Debtor. 

Note (m).~ See also Re Russo-Asiatic Bank, [1934] Ch. 720. 

(See replacement volume.) 

Debts. 

Note (/).— Re Steel Wing Co., apprvd. in Williams v. Atlantic Assurance 
Co., [1933] 1 K. B. 81, C. A. 

(See replacement volume.) 

Transfer of Remedies. 

Note (p ).—Now C. C. R. Ord. 25, r. 8. 

* 

(See replacement volume.) 

Expectancies. 

Note (l).— See also Re Gillott's Settlement, [1934] 1 Ch. 97. 

(See replacement volume.) 

Transactions Not Equitable Assignments. 

Note (p ).—Expld. in Re Gillott's Settlement, supra. 

(See replacement volume.) 

Where Informal Notice Sufficient. 

Note (k ).—See also Smith v. S.S. Zigurds (Owners), [1934] A. C. 209, 
where a letter was sufficiently clear to be a notice. 

(See replacement volume.) 

Right of Assignee to Sue in His Own Name. 

Note (5).— See also 11 illiams v. Atlantic Assurance Co., infra. 

Note (d). —The case of Brandt’s Sons c£? Co. is also distghd. in Williams 
v. Atlantic Assurance Co., [1933] 1 K. B. 81, C. A., at p. 100. 

(See replacement volume.) 

Policies of Assurance. 

Note (e).—See, further, Williams v. Atlantic Assurance Co., supra, and 
title Insurance. 

(See replacement volume.) 


857-876. 


VOL. IV. 


877-973 


ABAGBAPH 

NUMBERS. 

877-900. 

901. 


902-919. 

920. 

921-946. 

947. 


948. 


949. 

950-959. 

960. 


961. 


962-963. 

964. 


965-973. 



CLUBS. 


(See replacement volume.) 

Alterations Authorised. 

Note (e).—-Where there is an agreement to be bound by any alteration 
of the rules there is no implication that notice of the alteration must be 
given (Doyle v. White City Stadium , Ltd., [1934] 1 K. B. 110, C. A.). 

(See replacement volume.) 

Club Servants. 

Note (u).—-Act replaced by Unemployment Insurance Act, 1935, 
Sched. I., Pt. II. 

(See replacement volume.) 

Number of Permitted Hours. 

Note (/).—'The extension to 84 hours and 10.30 p.m. may now be 
fixed by the justices for a part of a year of not less than 8 consecutive 
weeks, see Licensing (Permitted Hours) Act, 1934, s. 1 (1) (2) • title 
Intoxicating Liquors. 

Fixing the Permitted Hours. 

Note (m).— Also ibid., s. 1 (2). 

Note (o).— See ibid., s. 1 (1), supra. 

Extension of Permitted Hours. 

Note (s).—Re Coletla is reported [1932J 1 K. B. 501, C. A. 

(See replacement volume.) 

Liquor Duty. 

Note (t).—Regs, replaced by Stat. R. & 0., 1933, No. 224 The 
secretary must give to the collector immediate notice of discontinuance 
of the club, and within 4 days of discontinuance deliver a statement of 
purchases of liquor together with the duty payable ; distress may be 
levied for any unpaid duty (ibid.). 

Search Warrants. 

Note ( d). The provisions of this sect, are supplementary to s 82 of 

the same Act (Hammond v. Hanlon , [19351 W. N. 9) ; see title Intoxic at 
ing Liquors.. 

(See replacement volume.) 

* 

Operation of Totalisator. 

Text and Note (m ).—The Scots case was overruled by Stralhern v 
Albion Greyhounds (Glasgow), Ltd., [1933] S. C. (J.) 91. The use of premises 
except on an approved horse race course or a licensed dog track as a place 
where persons resorting thereto may effect parvmutuel or pool betting 
transactions is forbidden by Betting and Lotteries Act 1934 s •; io) ° 
Vol. XV., Par. 927 (3), post. ’ ' U) ’ see 

(See replacement volume.) 


974—1336 Laws of England (Replacement) Supplement. 


RARAGRATH 

NUMBERS. 

974- 

1099. 

1100. 


1101 - 

1135. 

1136. 

1137- 

1151. 

1152. 

1153- 

1185. 

1186. 

1187- 

1250. 

. 1251. 


1252- 

1274. 

1275. 

1276- 

1282. 

1283. 

1284- 

1303. 

1304. 

1305. 

1306- 

1336. 


COMMONS. 


(See replacement volume.) 

Housing Act, 1925. 

Local Govt. Act, 1933.— Ibid., Pt. VII., provides for the general acquisi¬ 
tion of land by local authorities ; s. 174 imposes restrictions similar to 
Hsg. Act, 1925, s. 103. 

(See replacement volume.) 

Restriction on Erection of . . . Works. 

Text and Note (c).— An appeal under both these provisions now lies 
to C. A. (A. J. (Appeals) Act, 1934, s. 2 (1). Sched.). 

(See replacement volume.) 

Encroachment. 

Note (/).— As to appeals, see Par. 1136, supra. 

(See replacement volume.) 

Inclosure Act, 1833. 

Note (5).— Delete words after “ c. 87.” 

(See replacement volume.) 

Principles Applicable in Case of Subsidence. 

Note (d). —As to Welldon Case, see Warwickshire Coal Co. v. Coventry 
Corp., infra. 

Reservation or New Grant. 

Note (r/).— The dictum from the Welldon case was disapproved in 
Warwickshire Coal Co. v. Coventry Corp., infra. 

Note (/). —See also Warwickshire Coal Co. v. Coventry Corp., [1934] 
Ch. 488, 0. A. (Land Tax Redemption Act, 1802, s. 80 ; no right to let 
down surface). 

(See replacement volume.) 

Confirmation by Minister and Deposit of Award. 

Note (n). — For repeals see Local Govt. Act, 1933, Sched. XI., Pt. IV. ; 
for further transfer see s. 269 (1), infra. 

(See replacement volume.) 

Vesting of Village Greens and Recreation Allotments. 

Note (k). — Delete s. 5 (2) (c); alter s. 19 to s. 19 (4). See, further, as 
to parishes in urban districts. Local Govt. Act, 1933, s. 269 (1). 

(See replacement volume.) 

Rural District Councils. 

Note (a). —Last replaced by Local Govt. Act, 1933, s. 87. 

Public Improvements Act, 1860. 

Note ( i ).—Instead of the last two see Local Govt. Act, 1933, 
s. 193 (3), (5). 

(See replacement volume.) 
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VOL. V. 


1-408 


PARAGRAPH 

NUMBERS. 

1-29. 

30. 

31-106. 

107. 

108-211. 

212 . 

213-248. 

249. 

250-273. 

274. 

275-278. 

279. 


280-294. 

295. 


296-333. 

334. 

335-359. 

360. 

361-366. 

367. 


368-407. 

408. 


COMPANIES. 




(See replacement volume.) 

Capital Duty. 

Text and Note (»).—For £1 substitute 10*. (F. A., 1033, s. 41 (1)). 
(See replacement volume.) 

Qualification. 

!Note (u). In application to gas undertakings officers may be appointed 
directors, see Gas Undertakings Act, 1934, s. 26, Vol. XV., p. 558. 

(See replacement volume.) 

Registration Fees. 

Text and Note (c).— For £1 substitute 10*. (F. A., 1933, s. 41 (1)). 

(See replacement volume.) 

Board of Trade Licence. 

Note (w).—First case distd., second case apprvd. in Re Scientific Poultry 
Breeders' Assoc., cited in Par. 742, note (h), post. 

(See replacement volume.) 

Paid Up Capital. 

Text and Note (m). — For the effect of non-compliance, sec Par. 464, 
note (w). 


(See replacement volume.) 

Preference Shares. 

Note (k). —Where the memorandum gives express power to issue pre¬ 
ference shares as part of the original capital, the power may be exercised 
by the co. hi the absence of any article to the contrary (Campbell v Rofe 
[1933] A. C. 91, P. C.). 

(See replacement volume.) 

Increase of Capital. 

Note ( q ).—Where a co. had passed special resolutions to reduce and also 
increase capital the court confirmed the former but, as the co. was not 
authorised by the articles to increase, and strict compliance with the 
statute being necessary, refused to include a reference to the latter (Re 
Metropolitan Cemetery Co ., [1934] S. C. 65). 

(See replacement volume.) 

Limits on Co.’s Power to Deal with its Assets. 

Note (p).—Re Lee Behrens & Co. is reported [1932] 2 CLi. 46. See also 
Kerr v. Walker, [1933] S. C. 458. 

(See replacement volume.) 


Death of Parties. 

Text and Notes (c)-(/J.-Sec instead Law Reform (Miscellaneous 
Provisions) Act, 1934, s. 1, Vol. XIV., Pars. 539, 781. 

(See replacement volume.) 


Death of Parties. 

Text and Notes (s), (t ).~See now ibid ., s. 1. 

(See replacement volume.) 

Extension to Foreign Countries by O in C 

Note (1).— Abyssinia replaced by Ethiopia (Stat’ R & n iqu v 
360). Add, Palestine (Stat. R, & O., 1934 No Mi ’ 1934 ’ No ‘ 

H.L.S.— 25 1 ’ Ji} - 


409-575 

PARAGRAPH 

NUMBERS. 

409 - 468 . 

469 . 

470-480. 

481. 

482-517. 

518. 

519-522. 

523. 

524-530. 

531. 

532-534. 

535. 

536-543. 

544. 


545. 


546-552. 

553. 


554-565. 

566. 

567-571. 

572. 

573-574. 

575. 


Laws op England (Replacement) Supplement. 


(See replacement volume..) 

Refusal to Register Transfers. 

[1932] 1 8rJ2r C ° al C ° V PoWeU Du ff ryn Steam Coal Co - is reported 


(See replacement volume.) 

Certification of Transfers. 

No™ (e). See also Klein wort Sons d: Co. v. Associated Automatic 
Machine Corp. (1934), 50 T. L. R. 244, H. L. 

(See replacement volume.) 

Duty to Qualify. 

Note (h). As to relief from penalty, see Re Barry v. Staines Linoleum 
Ltd ., Par. 545, note (a), post. 

(See replacement volume.) 


How Fixed and Payable. 

Note (o).—Re Lee Behrens d> Co. is reported [1932] 2 Ch. 46. 
(See replacement volume.) 

General Powers. 

Note ( k).—Be Lee Behrens & Co. is reported [1932] 2 Ch. 46. 
(See replacement volume.) 


as Shareholder. 

-For “ may not vote ” substitute “ may be precluded by tho 
articles from voting.” 

(See replacement volume.) 


Voting 

Text.- 


Exemptions from Liability Void. 

Note (p ).—In Tomlinson v. Liquidators of Scottish Amalgamated Silks, 
Ltd., [1934] S. C. 85, an indemnity given by the articles was held not to 
include a consequence so remote as the costs of defending a criminal 
prosecution. 


Power of Ct. to Give Relief against Negligence . . 

Note ( s ).—The sect, includes power to relieve a director who has acted 
as such without having obtained qualification shares from the penalties 
(see Par. 518) imposed by Cos. Act, 1929, s. 141 (Re Barry v. Staines 
Linoleum, Ltd., [1934] Ch. 227). 

(0-—The ct. ought not to relieve a director from liability to repay 
moneys to a co. or its liquidator in the absence of the views of the share¬ 
holders or creditors (ibid., at p. 234). 

(See replacement volume.) 


Meetings of Directors. 

Note (k ).—The majority rule of corporation law is not applicable to cos. 
under tho Cos. Acts. A power conferred on “ governing directors ” was 
held, on construction, exercisable only by all and not by a majority 
(Perrott and Perrott, Ltd. v. Stephenson, [1934] 1 Ch. 171). 

(See replacement volume.) 

Officers of the Co. 

Note (i).—Re Lee Behrens & Co. is reported [1932] 2 Ch. 46. See also 
Kerr v. Walker, [1933] S. C. 458. 

(See replacement volume.) 


Powers. 

Note (6 ).— See also Kleinwort, Sons <€* Co. v. Associate/1 Automatic 
Machine Corp. (1934), 50 T. L. R. 244, H. L. 

(See replacement volume.) 

Manager. 

Note (a).—Re Lee Behrens & Co. is reported [1932] 2 Ch. 46. See also 
Kerr v. Walker, [1933] S. C. 458. 
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PARAGRAPH 

NUMBERS. 

576-588 

589. 


,—Companies 


576-730 


590. 

591. 

592-593. 

594. 


595-598. 

599. 

600-629. 

630. 


631-648 

649. 


650-667. 

668 . 


669-670. 

671. 

672-683. 

684. 


685. 

686 . 


687-697. 

698. 


699-720. 

721. 


722-730. 


(See replacement volume.) 

Voting. 

Note (g).—Where there is a right to a poll two or more resolutioas may 
be put together unless a shareholder requests them to be put separately 
(Be B. E. Jones, Ltd. (1933), 50 T. L. R. 31). 

Show of Hands. 

Note (q). —See also Re Grahams' Morocco Co., [1932] S. C. 269. 

Poll. 

Note (l). —Cf. Re R. E. Jones, Ltd., supra. 

(See replacement volume.) 

Stamps. 

W'-Stamp Act, 1891, s. 80 (2), does not apply to proxies executed 
s 15 (^(F ^lM^s* 9 ) t!amped aftCr eXecution in acc °rdance with ibid., 

(See replacement volume.) 

Amendments. 

Note (&).—For “ 758 ” substitute “ 571." 

(See replacement volume.) 

Auditors’ Report. 

• No « E ( /]‘~7 The auditor ’ s dut y to wake a report to “ the members " 
is confined to forwarding the report to the secretary of the co. (Re Allen 
Crauj dr Co. (London), Ltd,, [1934] Ch. 483). ’ 

(See replacement volume.) 

Guarantee by Vendor of Business. 

Note (*).—A guarantor of preference dividends cannot be placed in the 
position of a creditor against tbe co. for sums paid under the guarantee 
he is only entitled to be subrogated to the rights of the preference share’ 
holders (Re 11 alters Deed of Guarantee, [1933] Ch. 321). 

(See replacement volume.) 

Construction of Memorandum and Articles. 

p pf (p> - _See al , s ? Angostura Bitters, Ltd. v. Kerr, [1933] A C 550 
P- C. (memo, unambiguous). J 

(See replacement volume.) 

Acts Not Ultra Vires. 

Note (p).—R e p ee Behrens cfc Co. is reported [1932] 2 Ch. 46. 

(See replacement volume.) 

Contracts. 

Note (0.-— First case appld. in Kleinwort Son* a> C'n „ \ . • , 7 

Automatic Machine Corp. (1934), 50 T. L. R. 244, H. L. ' ' f,b0uated 

(See replacement volume.) 

Position of Company’s Agents 

ss is i r tTl h ? h ;r s “ o f 

^SSSi h ASS t Kf " v - Liquidators o/Mh 

(See replacement volume.) 

Notice of Constitution of Co. 

Bank, [ 1932]~2 K.^ 0 ^ hornson Houston Co. v. Federated European 
Note (m).—See ibid, for reservation. 

(See replacement volume.) 

Officer Who is in Default 

So ?T T ' “ “< of Trad, < 1832), 7e 

(See replacement volume.) 
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731-983 


PARAGRAPH 


NUMBERS. 

731 . 


732-740. 

741. 

742. 


743-752. 

753. 


754-802. 

803. 

804. 


805-806. 

807. 


808-828. 

829. 


830-839. 

840. 


841-880. 

881. 

882. 

883-982. 

983. 


Laws of England (Replacement) Supplement. 

When Representative Action May be Brought. 

Test and Note (o).—F or “ to pay ” substitute “ to make them pay.” 

(See replacement volume.) 

Companies which May Alter their Objects. 

Note (b). —Second case apprvd. in Re Scientific Poultry Breeders' 

Assoc., infra. 

Considerations Guiding the Court. 

Note (g ).—As to the first head, see also Re Scientific Poultry Breeders' 
Assoc. (1933), 1 Ch. 227, C. A. (payment of governing body sanctioned). 

Note (1c ).—See also Re Baird & Sons, [1932] S. C. 455 (hop merchants to 
carry on business of fruit merchants and canners and preserve manu¬ 
facturers) ; Re Bolsom Bros. (1928), Ltd., [1935] W. N. 9 (many new 
businesses ; not allowed in absence of necessary information). 

Note ( 5 ).— See also Strathspey Public, etc., Co. v. Anderson's Trustees, 
[1934] S. C. 385 (fundamental change in the character of the co. not 
allowed). 

(See replacement volume.) 

Remedies in Respect of Ultra Vires Borrowing. 

Note (1c ).— S. v. B. appld. in Re Airedale Co-operative Worsted Manu¬ 
facturing Co., [1933] Ch. 639. 

(See replacement volume.) 

Compromise or Arrangement. 

Text, line 6.—For “ found " substitute “ bound." 

Charges Required to be Registered. 

Note (q). — Re Inglefield ( G .), Ltd., revsd. [1933] 1 Ch. 1, C. A., holding 
that the agreements were for an out-and-out sale. 

(See replacement volume.) 

Duty on Loan Capital. 

Note (p). —“ Loan capital ” does not include loan capital of such a 
description as to be incapable of being dealt in on a stock exchange in 
U. K. (F. A., 1934, s. 29). 

(See replacement volume.) 

Procedure. 

Note (n). —But these statements in the affidavit so far as dealing with 
the position of the co. in regard to its unsecured creditors are irrelevant 
(Re M. 1. G. Trust, Ltd., [1933] Ch. 542, C. A., at p. 571). For appeal on 
other points see Par. 1176, note ( 0 ), post. 

Order. 

Note (q). —See also Re M. I. G. Trust, Ltd., supra. 

Note (s ).—The suggestion in this case of giving protection to unsecured 
creditors was dissented from in Re M. I. G. Trust, Ltd., supra, at p. 570. 

(See replacement volume.) 

Payment of Preferential Debts. 

Note (n). —Certain debts payable to an insurer under W. C. (Coal Mines) 
A., 1934, s. 3 (5), are added (ibid., s. 3 (6)); see title Master and Servant. 

(See replacement volume.) 

Winding-up under Act of 1929. 

Note (m). —See also Assurance Cos. (Winding-up) Act, 1933. 

Grounds for Winding-up by the Court. 

Note (Jc). —See, further, Assurance Cos. (Winding-up) Act, 1933. 

(See replacement volume.) 

Status of Liquidator. 

Note (g). —The liquidator is the agent of the co. ; when he performs 
a contract without disclaimer or makes a new contract there is no pre¬ 
sumption (as in the case of a receiver) that he does so in his personal 
capacity ; and Cos. Act, 1929, s. 267, has not altered his position in this 
respect (Stead, Hazel & Co. v. Cooper, [1933] 1 K. B. 840). 
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984-1166 


PARAGRAPH 

NUMBERS. 

984-990. 

991. 


992-1071 

1072. 


1073- 

1077. 

1078. 


1079- 

1089. 

1090. 


1091- 

1101 . 

1102 . 

1103- 

1107. 

1108. 


1109- 

1133. 

1134. 

1135- 

1141. 

1142. 


1143- 

1162. 

1163. 


1164- 

1166. 


(See replacement volume.) 

Vesting of Property of Co. in Liquidator. 

Note (d).— For suggested application to the liquidator of a non-existent 
co., see Russian and English Bank v. Baring Bros, d: Co. (1934), 51 T. L. R. 
167, C. A. 

(See replacement volume.) 

Application in Other Courts. 

Note (l) — An applicant who intends to call a witness who has made no 
W wiq S10Uld glVC notice 10 the respondent (Practice Note , [1933] 

(See replacement volume.) 

Definition. 

Note (w).-—The term “ contributory ” is, however, used in many sects, 
not as limited to holders of partly paid shares but as including holders of 
fully paid shares (Re Aidall, Ltd., [1933] Ch. 323, C. A.). 

(See replacement volume.) 

Court’s Power to Settle List. 

Note (s).—Where it is possible suiplus assets will be divisible to the 

shareholders, fully paid shareholders ought to be on the list of contributories 
(Re Aidall f Ltd ., supra). 

(See replacement volume.) 

Document Making a Call. 

Ae^°ted C),_ f' rcplac( ; d P Law Reform (Miscellaneous Provisions) 
Act, 1934, 8. 3 (1), see title Money and Moneylending. 

(See replacement volume.) 

Orders Against Contributories. 

(/ n'7 A P erson “ a y he' “ sett| cd °n the list ” because he is entitled 
under t r° n 1 u ® th ® 8Urplus - If s0 >court has j urisdiction 

hm “ d — “»--w—<* 

(See replacement volume.) 

Proof for Interest. 

Ae^Tosir^T) 4 ' repla ° ed by LaW Ref ° rm (Miscellaneous Provisions) 
(See replacement volume.) 

Preferential Debts. Rates and Taxes etc. 

C A° TE a ( l8o'rm3U r n a 'rf 'nT rep0rted (I932) 48 T - L - R - 477, 
.A. , also [1J33] 1 Ch. 64, C. A. Where an appeal against derating is 

Sts, tsS ““ .«* 

VLSiona be treated as having become “ due and payable ” wlL^the^oricdnai 
made"wi t hhi t h e ££ £.)* ** « original rateCs 

Note (t). Folld. in Re Cockell, cited in Vol. 11 p ar 38 r > untp tc\ 

(C-l Mijicsj A.'. .934, , (5) 3 m ZXZj 

(See replacement volume.) 

Priority of Payments. 

Note (m). Income tax on profits earner! 
the winding up is part of the expenses of • j- th ° cominenc ement of 

Mining Co., [1934] Ch. 40G). wind mg up ( Re Beni-Fel/aii 

Where'^a voluntary %uidXr4 opposition te tL ® S “ exponsea (*&*&)• 
.preserve the assets his costs motr -n i tl ? U ^ a com P u kory order is to 

[1934] W. N. 231 C A0 7 be alJowed (* W. Adler 7cZ, 

(See replacement volume \ 
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PARAGRAPH 


NUMBERS. 


1167 . 


1168. 


1169- 

1171. 

1172. 


1173- 

1175 

1176. 


Laws of England (Replacement) Supplement. 



Adjusting Rights. 

Note (e).—If a liquidator of a co. to which F. A. 1922, s. 21, applies, 
has paid surtax he must in a distribution of the assets bring it into account 
against the amount receivable by a member liable to the tax (Re A. 
Drew c(; Sons, Ltd., [1935J 1 Ch. 93); title Income Tax. 


Preference Shareholders. 


Note (r).— See Re If. Symons, Ltd., [1934] Ch. 308 (“dividends” 
construed as meaning arrears of fixed cumulative preferential dividend). 

(See replacement ruin me.) 

Surplus after Refunding Paid Up Capital. 

Xote (d).— See also Re W. Metcalfe & Sons, [1933] 1 Ch. 142, C. A. 
Note (e).—Re National Telephone Co. and Collaroy v. Qijfard have been 
disagreed with or doubted ; the canon of construction must now be 
regarded as incorrect (Re W. Metcalfe & Sons , supra ; Cork Electric 
Supply Co. v. Concannon, [1932] I. R. 314). 

(Sec replacement volume.) 

Fraudulent Preference. 


Note (o).— Where a mortgagor co. withdrew its opposition to an applica¬ 
tion for extension of time for registration (sec Par. 828) the court assuming 
that the act was an “ act relating to property ” and amounted to a 
judicial proceeding suffered,” held that on the facts an intent to prefer 
could not be inferred (Peat v. Gresham Trust Ltd., Vol. II., Par. 501, 
note ( ej), ante). 


1177. Meaning of Term. 

Note (u). —See also Peat v. Gresham Trust, Ltd., supra. 

Note (c).—An act may be a fraudulent preference though involving 
no moral blame at all (Re Patrick and Lyon, Ltd., [1933] Ch. 786, at p. 790); 
cf. Par. 1217. 

(See replacement volume.) 

1182. • Floating Charge within Six Months. 

Note (r).—A co. is not solvent uuless it can pay its debts as they become 
due; commercial solvency (assets exceeding liabilities) is insufficient 
(Re Patrick and Lyon, Ltd., supra). 


1178- 

1181. 


1183. 


1184- 

1185. 

1186. 

1187- 

1196. 

1197. 


1198. 

1199- 

1202. 

1203. 


Cash. 

Text and Note (6 ). —This requires modificat ion, see Re Matthew Ellis, 
Ltd., infra. 

Note (d). —“ Cash paid ” does not mean, as interpreted in Re. Hayman, 
“ cash absolutely and unconditionally paid to (he co.” Money does not 
cease to be cash paid merely because it is paid upon the condition that it 
must be applied in discharge of an existing liability of the co. or in the 
acquisition of some asset (Re Matthew Ellis, Ltd., [1933] Ch. 458, C. A.). 

(See replacement volume.) 

Effect of Disclaimer. 

Note (h). —The liquidator's personal liability is not affected, see Stead, 
Hazel cf- Co. v. Cooper, Par. 983, note (g), ante. 

(See replacement volume.) 

Delivery Up of Goods Seized. 

Note (h). —The notice must bo in writing, and may be delivered by hand 
or registered post at the office of the undersheriff or of the officer charged 
as the case may be. Where the winding-up petition, etc., is in the Cty. 
Ct. the filing, etc., is sufficient notice to the registrar in his capacity as 
high bailiff (W. R., r. 41a ; added by Stat." R. & 0.. 1933, No. 234). 

Retention of Proceeds. 

Note (m). —At to notice, see r. 41 a, supra. 

(See replacement volume.) 

Proceedings Outside the Jurisdiction. 

Note (a). —Cos. Act, 1929, s. 177, does not apply to an action or pro¬ 
ceeding in a foreign or colonial court, but the court here can, in exercise 
of its equitable jurisdiction in personam, restrain a respondent properly 
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PARAGRAPH 

NUMBERS. 

1203 

( contd .). 


1204- 

1216. 

1217. 


1218- 

1236. 

1237. 

1238- 

1270. 

1271. 

1272- 

1279. 

1280. 


1281. 

1282- 

1324. 

1325. 


1326. 


1327- 

1361. 

1362 . 


VOL. V. —Companies. 


1203—1362 


served in this country from proceeding with an action so brought. Such 
jurisdiction will not, however, be exercised where it would be more con- 
ducive to substantial justice to allow the foreign proceedings to continue 
(Be Vocation (Foreign), Ltd., [1932] 2 Ch. 196). 

Note (b).~ In Martin v. Port of Manchester Insurance Co., [1934] 

, ^ ie Session Ct. sisted the action until leave of the English Court 

should be obtained. c 

(See replacement volume.) 

Declaration by Court of Responsibility. 

Note (/)-—“ Defraud ” and “fraudulent purpose” connote actual 
dishonesty (Re Patrick and Lyon, Ltd., [1933] Ch. 786); cf. Par 1177 
Intent to defraud creditors ” may in general be inferred if the co. con¬ 
tinues to carry on business and incurs debts when to the knowledge of the 
directors there is no reasonable prospect of those debts being paid (Be 
H . C. Leitch Bros., Ltd., [1932] 2 Ch. 71). 

,. ?, he declaration should state a definite amount for which the director is 
liable (ibid.). 

It seems that the sect, is a punitive provision, and the court in its dis¬ 
cretion need not limit this amount to the amount of the debts of creditors 
proved to have been defrauded (ibid.). 

Moneys recovered under the declaration must be treated as general 
assets available for all creditors ; defrauded creditors are given no pre¬ 
ferential rights (Be W. C. Leitch Bros., Ltd. (No. 2), [1933] 1 Ch. 267). 

(See replacement volume.) 

Winding-up Rules, 1929. 

No'234 Further amended b y Stafc. R- & 0., 1932, No. 802 ; 1933, 
(See replacement volume.) 

In the County Court. 

R.to! 1932, Nm sot. 10 “ 8UbStifcUted ^ " 10B “ R ” r 189 <8tat. 

(See replacement volume.) 

Property of Dissolved Co. to be Bona Vacantia 

Note (/ ).—Be Wells, affd. as to the sect, not being retrospective but 
revsd. an to the old law, [1933] 1 Ch. 29, C. A. See Vol. VIII, p. 124. L 

New Trustee and Vesting Order. 

^Note (k). For example, see Be C. and 11. Crichton, Ltd., [1932] W. N. 
(See replacement volume.) 

When Binding. 

Note (h) I.—The sect, does not apply if there is no voluntary windine un 
A composition by a co. with its creditors as a result of which 

[SVcrem “y rrangement ” within sect. (Be Cental Radio, Ltd * 
[UJ2J 2 Ch. 66). Quote if a compromise is included (ibid.). 

Application of Assets. 

Notei (fc).—-Where the assets are insufficient Cos. Act 1929 s 218 
i ar. 1163, note (m), ante), is applicable Prime, fJ. ’n ’ (see 

to be paid before the liquidators remuneration tt 1. ITT™ ° Ught 
authorised to retain the remuneration paid when i hid no^ 

suppose that the assets would be insufficient f, , ^ reason to 

costs, charges and expenses (Be Beni Felkai M' ■ rf P a y ment of the 
Par. 1163, npte (m), ante). Mtr ** Co -> father cited in 

(See replacement volume.) 

Advertisements, Notices and Proxies 

applying only to cos. in winding up. S distin guisl,od as 

voting by proxy, using any proper form and i g a general ri ght of 
to the co.’s office before the meeting Dtot t Ueed not be sent 

Tco B , [1934].Ch e 635) Pr ° XleS b °" nd to use them ^PeTTrman'uuj 

Note (m). The applicanMor the sanction of the scheme has the 


iVl 


BNT. 


I^b2 -i515 Laws of England (Replacement) Supple 

PARAGRAPH 7 

NUMBERS. 


1362 

(■ conid .). 

1363. 

1364. 


1365- 

1377. 

1378. 

1379- 

1385. 

1386. 


responsibility for determining what creditors are to be summoned as 

constituting a class; objections must be taken on the hearing of the 

petition, and the applicant takes the risk of the petition being dismissed 
(Practice Note, [1934] W. N. 142). 

(See replacement volume.) 

Majorities Required at Meetings. 

Note (a). —See also Re Dorman Long & Co., supra, at pp. 655-657. 

Sanction of Court. 

Note (d).~ If explanatory circulars have been sent to shareholders 
the ct. must see that they are fair and give all information reasonably 
necessary (ibid.). 

(See replacement volume.) 

Stamp Duty. 

Note (t).— For relief from stamp duties, see Pars. 1386, 1387. 

(See replacement volume.) 

Nature of Relief. 


1387- 

1431. 

1432. 

1433- 

1466. 

1467. 


1468- 

1480. 

1481. 

1482- 

1493. 

1494. 


1495- 

1512. 

1513. 


1514- 

1515. 


Note (l).—Brotex Cellulose Fibres, Ltd. v. I. R. C., reported [1933] 
1 K. B. 158 ; see also Mur ex, Ltd. v. 1. R. C., [1933] 1 K. B. 173. The 
intention of the sect, is to give exemption only when the new co. is sub¬ 
stituted for the old co. with substantially the same shareholders. Thus 
“ issue of shares ” does not here mean the mere giving of allotment letters 
with renunciation forms enabling the old shareholders to sell to others; 
the shareholders in the old co. must become registered shareholders in 
the new (Oswald Tillotson, Ltd. v. I. R. C., [1933] 1 K. B. 134, C. A.). 

(See replacement volume.) 

Preferential Payments. 

Text and Note (p). — This is applied to unemployment insurance 
contributions by Unemployment Insurance Act, 1935, s. 20 (1). 

(See replacement volume.) 

Grounds for Winding Up Unregistered Company. 

Note ( n). —“ Is dissolved ” mean “ has been dissolved ” (Re Russian and 
English Bank , [1932J 1 Ch. 663 ; folld. in Re Russian Bank for Foreign 
Trade, [1933] Ch. 745). A winding-up order may be made though the 
petitioner’s debt is in dispute (ibid.). Jurisdiction is not affected by the 
fact that a foreign government might possibly establish a claim to the 
assets (ibid.). 

Service of the petition to wind up must be effected under W. R., r. 28 
(Re Tea Trading Co., [1933] Ch. 647). 

(See replacement volume.) 

Service Within the Jurisdiction. . . . 

Note (q). —For consideration of the tests to be applied, see The Lalandia, 
[1933] P. 56. See also Vol. VIII., pp. 17, 117. 

(See replacement volume.) 

Dissolved Company. 

Note (c).— hazard Bros, & Co. v. Banque Industrielle de Moscou, affd. 
Lazard Bros. <£? Co. v. Midland Bank, [1933] A. C. 289 (dissolution is a 
question of fact to be decided by the judge alone on the evidence given in 
the particular case with respect to the foreign law). See also Re Russo- 
Asiatic Bank, [1934] Ch. 720. 

Note (d). —Affd. Lazard Bros, dk Co. v. Midland Bank, supra . 

(See replacement volume.) 

Winding Up. 

Note (k). —Folld. in Re Russian Bank for Foreign Trade, see Par. 146/, 
note (n), ante. A winding-up order under the subsect, does not revive 
the co. for the purposes of an action or avoid the dissolution brought 
about by foreign law (Russian and English Bank v. Baring Bros. & Co., 
[1934] 1 Ch. 276). 

(Nee replacement volume.) 
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1-38 


PARAGRAPH 

NUMBER^ 

1-5. 

6 . 


7. 


8 . 

9. 


10 . 


11-17. 

18. 


19. 


20-30. 

31. 


32-35. 

36. 


37. 


COMPULSORY PURCHASE OF LAND 

AND COMPENSATION. 


38. 


(See replacement volume.) 

Provisional Order Procedure . Petition 

Note (e).—See instead Local Govt. Act, 1933, s. 160 • for rees and 
forms see Stat. B. & 0., 1934, No. 363. ’ refes - and 

„„?' EXT and N ° TES (/)- (S').—Now Local Govt. Act, 1933, ss. 160 (1) 
oOo ; for procedure on making the orders see s. 285. 

Procedure where Confirmation Not Required. 

Act E 'l933 n 2 LTol a S T“ g ° f thesc Acts ^t. 

Act, 1933 s. 179 Sched VII.) a somewhat similar procedure applies to 

a ocal authority (not a P. C. ; s. 156) where authorised after .Juno 1 , 1934 

o purchase land compulsorily by order confirmed by the Minister (s 1611 •’ 
for forms see Stat. R. & O., 1934, No. 363. ( ’ 

Note (sj .—Acts continued to 31st Dec 1935 hv T 

A ‘ *“ ■“ & £ *" 
Note (b). —Sect, continued as above. 

Note (c).-Bee also Local Govt, Act, 1933, s. 179 (a) (b) (c) • as to 
commons and open spaces, s. 174. ' ’ as t0 

(See replacement volume.) 

Parish Council. 

Text and Note (/ ).-Replaced by Local Govt. Act 1933 s 168 
applying s. 161, supra ; for regs. and forms see Stat, B, & O.,’ 1934, No. 363 

Who May Obtain Orders. 

procedure is now regulated’ by’^ca/Go^Ac ' 1 1933 sTTeo^lsf"T 1 
the savmg, as to Housing, Education, and ot^r £ 

10 3W D “ - 1935 

(See replacement volume.) 

Deposit of Act with Clerk n f r r t 

G.riot’sf.’ToK 3 *: “ d ■“>. * * C.. ^. C X 

s. 280 ( 2 )l” )- Act 1931 ’ S ‘ 6 (2) ’ re P laced b y Local Govt. Act, 1933, 

Effect on Existing Acts 

(See replacement volume.) * * 

Superfluous Lands. 

Note (h ).—The exclusion bv the first fwn A t * 

Govt. Act, 1933, s. 160 ( 6 ), Sched VI. A 18 rc I )laced b y Local 

(Sec replacement volume.) 

Licensees Not Entitled. 

of Agriculture for Scoth^nfm. ^ Sp ° rtlng n S bts , see Venables v. Dept. 

Full Compensation. 

. ,oM " ***"“ m. v. m. lmi] 

(See replacement volume.) 
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39-158 

PARAGRAPH 

NUMBERS. 



40. 

41. 

42-44. 

45. 

46-50. 

51. 


52. 


53-56. 

57. 


58-60. 

61. 


62-72. 

73. 

74. 

75-78. 

79. 


80-84. 

85. 

86 - 112 . 

113. 


114. 


115-157. 

158. 


Laws of England (Replacement) Supplement. 

Land Acquired for Public Purposes. 

Note ( k ).—“Disturbance” is not restricted to business disturbance; 
thus a claim by a sporting tenant for disturbance is not affected (Venables 
v. Dept, of Agriculture for Scotland , [1932] S. C. 573). 

(See replacement volume.) 

Yearly Tenants. 

Note (s). —See also Venables v. Dept, of Agriculture for Scotland, supra . 
(See replacement volume.) 

Addition for Compulsory Purchase. 

Note (m ).—Delete the first. 

(See replacement volume.) 

And for Damage . . . Actionable. 

Note (o ).— Ling Ice's Case oonsd. in Harper v. G. N. Hadeu <9 Sons, Ltd., 
[1933] Ch. 298, C. A., cited in title Highways and Streets. 

Public Rights. 

Note (/).—See ibid. 

(See replacement volume.) 

Mines Under Railways, etc. 

Note (s ).—Provision of Act 1930 continued to 31st Dec., 1935, by Ex¬ 
piring Laws Continuance Act, 1934, s. 1, Sched. 

(See replacement volume.) 

Railway Acts Since 1923. 

Note (Ic ).—The mineowner is entitled to the protection of s. 85 b (2) 
only if his right to let down the surface is derived from a title granted to 
him antecedent to the Co’s acquisition of the surface (London and North 
Eastern Hail v. Hardwick Colliery Co., [1935] 1 Ch. 203 (title cannot be 
derived from a lease which has been surrendered)). 

(See replacement volume.) 

Municipal Corporations. 

Note (m ).— First sects, replaced b} 7 Local Govt. Act, 1933, s. 172. 

Capital Must Be Subscribed. 

Note (q ).—First two cases folld. in Goodwin Foster Brown , Ltd. v. Derby 
Corp., [1934] 2 K. B. 23. 

(See replacement volume.) 

Effect of Service of Notice to Treat. 

Note (l ).—Service of notice to treat is not an exercise of compulsory 
powers (Goodwin Foster Brown, Ltd. v. Derby Corp., supra). 

(See replacement volume.) 

Rights of Owner and Promoters. 

Note (d ).—Provision of Act 1930 (c. 50) continued to 31st Dec., 1935, 
by Expiring Laws Continuance Act, 1934, s. 1, Sched. 

(See replacement volume.) 

Setting Aside Award. 

Note (o ).—The special case may raise the question what is the claimant s 
title to or interest in the land (Goodwin Foster Brown, Ltd. v. Derby 
Corp., [1934] 2 K. 13. 23). 

Offer of Compensation. 

Note (/). —As to “loss or expenses,*’ cf. London County Council v. 
Montague Burton, Ltd,, [1934] 1 K. B. 360, where an O. in C. limited 
compensation to “ expenses reasonably incurred,” etc. 

(See replacement volume.) 

Where Owner Has Special Power of Sale. 

Note (/).—Provision of Act 1930 (c. 50) continued to 31st Dec., 193o, 
by Expiring Laws Continuance Act, 1934, s. 1, Sched. 
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PARAGRAPH 

NUMBERS. 

159-161. 

162. 

163-179. 

180. 

181-193. 

194. 


195-230. 

231. 


232-234. 


VOL. VI.— Compulsory Purchase of Land, etc. 159—234 

(See replacement voluine.) 

Scale Costs. 

Note (h). — Read “Solicitors Act, 1932, s. 50.” 

(See replacement volume.) 

What Included in Costs Payable by Promoters. 

Note ( 5 ).— Read “ Solicitors Act, 1932, s. 56.” 

(See replacement volume.) 


Commonable Rights. 

Note (n).— Sect. 2 continued to 31st Dec., 1935, by 
Continuance Act, 1934, s. 1, Sched. For similar provision 
see Local Govt. Act, 1933, s. 174. 


Expiring Laws 
as to exchange 


(See replacement volume.) 

Acquisition of Land by Local Authorities. 

Ilxt and Notes. Acquisition is now in general regulated by Local 
Govt. Act, 1933, Pt. VII. ; the provisions of certain Acts concerning 
chiefly electricity, lunacy, libraries, allotments, small holdings, roads, 
air navigation, education, housing and town planning are not affected 
(s. 1/9, Sched. V II.) ; land may be acquired compulsorily by (' Os 

<*?• ^ ; V s -’ 1 • ?* Cs ” K - D - 159 (2) ). and (on orde'r by 

the C. G. and Minister) by P. Cs. (s. 168), and (excepting the latter) 
appropriated to other purposes (s. 163). 

(See replacement volume.) 
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NUMBERS. 


235-240. 

241. 


242-244. 

245. 

246. 

247-251. 
252. 

253-289. 

290. 


291-303. 

304. 


305-321. 

322. 

323-336. 

337. 

338-341. 

342. 

343-344. 

345. 


CONFLICT OF LAWS. 

- 4 


(See replacement volume.) 

Penal and Revenue Cases. 

Note (/). —See also Banco de Vizcaya v. Don Alfonso, [1935] 1 K. B. 
140 (claim to ex-king’s securities in execution of penal decrees not enforce¬ 
able) . 

(See replacement volume.) 

Content of Animus Manendi. 

Note (e). — Further, naturalisation does not necessarily involve a change 
of domicil (Wahl v. A.-G. (1932), 147 L. T. 382, H. L.). 

Secondary Evidence. 

Note (o).— See also Bryce v. Bryce , [1933] P. 83. 

(See replacement volume.) 

Other Evidence. 

Note (l). — As to naturalisation, see Wahl v. A.-G., supra. 

(See replacement volume.) 

Judgments in Rem. 

Note (c).—S ee also Re Russian Bank for Foreign Trade , [1933] Ch. 745. 
Note (e).— Re Vocation (Foreign), Ltd., is reported [1932] 2 Ch. 196. 

A foreign adjudication order can only affect the free assets of the 
bankrupt; it cannot interfere with any pending process of an English 
court (Galbraith v. Grimshaw, [1910] A. C. 508 ; Anantapadmanabhaswami 
v. Official Receiver of Secunderabad, [1933] A. C. 394, P. C.). 

Note (/).— See The Zigurds , Par. 411, note (n), post. 

(See replacement volume.) 

Revocation. 

Note (/). —Where a will is made according to Italian (and English) 
law by an Italian subject, revocation is effectual if according to Italian 
law (Velasco v. Coney, [1934] P. 143). 

(See replacement volume.) 

What Law Most Effective. 

Note (b). —See, further, The St. Joseph, [1933] P. 119. 

(See replacement volume.) 

Measure of Damages. 

Note (/). —See also Kaftalin v. L. M. S. Rail. Co., [1933] S. C. 259. 

(See replacement volume.) 

Marriages Illegal by Lex Domicilii. 

Note (a;).— For “ p. 736, note (b) ” substitute “ p. 749, note (n)” 

(See replacement volume.) 

Foreign Marriage Act, 1892. 

Note (i). —Regs. amd. by Stat. R. & O., 1933, No. 975. 

Notice. . ., 

Note (o).-Bee ibid, for new art. 10, which, in addition, provides m tne 
case of a British colony, protectorate or mandated territory for no ice o 
be given to the marriage officer (or other authorised person) in w ose 
district the party has dwelt. 
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PARAGRAPH 

NUMBERS. 

345 

( contd .). 

346-360. 

361. 

362. 

363. 

364. 

365. 

366-379. 

380. 


Place of Marriage. 

Note (r).—The marriage must be solemnised between 8 a.m. and 6 p.m. 
(Foreign Marriage Act, 1892, s. 8 (2) ; Marriage (Extension of Hours) 
Act, 1934, s. 1 (2)). 

(See replacement volume.) 

Indian Divorce. 

Note (a).—For Jamaica Rules, see Stat. R. & 0., 1932, No. 646. 

(See replacement volume.) 

Judgment In Rem. 

Note (m).—Vardy v. Smith, affd. (1932), 49 T. L. R. 36, C. A. 

(See replacement volume.) 

First Court of Resort. 

Note (g ).~For “ petitioner ” substitute “ respondent.” 

(See replacement volume.) 


Action on Foreign Judgments. 

Note (m ).—See now Foreign Judgments (Reciprocal Enforcement) 
Act, 1933, infra , applying many of the rules stated in the text. 


Reciprocal Enforcement. 

A. Countries to which Act Applies .—Where a foreign country will give 
substantial reciprocity of treatment as respects the enforcement of judg¬ 
ments of superior cts. of the U. K., O. in C. may direct that Foreign 
Judgments (Reciprocal Enforcement) Act, 1933, Pt. I., shall apply to 
that country and to such superior cts. as may be specified (s. 1 (1) ) 
0. in C. may be varied or revoked (s. 1 (4) ). 

The Act, Pt. I., also applies to the dominions, protectorates, and man¬ 
dated territories and judgments obtained therein (s. 7 (1), (3); Stat. R. & 
O., 1933, No. 1073). When an O. in C. extends Pt. I. to any part of 
these, Administration of Justice Act, 1920, Pt. II. (see Par. 406), ceases 
to have effect in relation to that part (s. 7 (2) ). 


B. Judgments to which Act Applies .—The foreign judgment (see s. 11 (1)) 
must be that of a superior ct. (not given on appeal from a ct. which is not 
a superior ct.) which is— 

(a) final and conclusive, though an appeal (see s. 11(1)) may be pending 

or may lie ; and 

(b) for a sum of money, not being taxes, fine, or penalty ; and 

(c) given after the commencement of the O. in C. (s. 1 (2), (3) ). 


C. Registration of Judgment .—The judgment creditor (sees. 11 (1) ) may 
apply to the High Ct. at any time within 6 years after the judgment or 
judgment on appeal to have the judgment registered in the High Ct. On 
proof of prescribed matters the ct. may order registration, but no judgment 
may be registered if it has been wholly satisfied or if it could not be enforced 
by execution in the country of the original ct. (s. 2 (1) ). 

For rules made under s. 3, see R. S. C., Ord. 41 b. 

Any sum payable and expressed in foreign currency must be registered 
for the equivalent sum in the currency of U. K. at the rate of exchange at 
the date of judgment of the original ct. (s. 2 (3) ). b 

Where a judgment has been partly satisfied the judgment may only be 
registered for the unpaid balance of the sum payable (s. 2 (4) ) J 

If a judgment is in respect of different matters the judgment may only 

be registered in respect of those which could be registered if contained in 
separate judgments (s. 2 (5)). 

In addition to the sum payable including any interest allowed by 

the country of the original ct the judgment must be registered for the 

costs of reg.8 ration, including the costs of obtaining a certified copy of the 
judgment of the original ct. (s. 2 (6)). i y 1 roe 

D. Effect of Registration.—A registered judgment has fnr n, 

of execution, the same force and°effect, and*frolSkLif '£*?%** 

and the sum carries interest, and the registering ct ha/thf 7 b 
over execution as if the judgment had Wn « ? ^ same control 

in the registering ct., and entered ^ £ date ofrf ^ 
execution may issue so long as it is competent to trf 
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tion set aside (s. 2 (2)). This period is specified in the registration order, 
see R, S. C., Ord. 41b, rr. 5 (3), 10 (1). 

E. A on-Registration. —If the judgment is one to which registration 
applies, no proceedings for the recovery of the sum payable can be enter¬ 
tained by any ct. of U. K. except by way of registration of the judgment 
(s. 6). 

F. Registrations which Must be Set Aside.— On application (see Par. J., 
jiost) by any party against whom a registered judgment may be enforced, 
the registration must be set aside if the registering ct. is satisfied that— 

(i.) the judgment is not one to which Pt. I. applies or was registered in 
contravention of the foregoing provisions ; or 
(ii.) the original ct. had no jurisdiction (see Pars. H., I., infra) ; or 
(iii.) the judgment debtor (see s. 11 (1) ), deft, in the original proceedings, 
did not receive notice of thos6 proceedings in sufficient time to 
enable him to defend and did not appear ; or 
(iv.) the judgment was obtained by fraud ; or 

(v.) the enforcement would be contrary to public policy in the country 
of the registering ct. ; or 

(vi.) the rights under the judgment are not vested in the applicant for 
registration (s. 4 (1) (a) ). 

G. Registrations which May be Set Aside. —The registration may be set 
aside if the registering ct. is satisfied that the matter in dispute had 
previously to the date of the judgment in the original ct. been the subject 
of a final and conclusive judgment by a ct. having jurisdiction (see infra) 
in the matter (s. 4 (1) (b) ). 


II. Courts Deemed to Have Jurisdiction. - Subject to Par. I., infra , the cts. 
of 1 lie country of the original ct. are deemed to have had jurisdiction— 

(a) in an action in personam — 

(i.) if the judgment debtor, being deft., submitted voluntarily to the 
jurisdiction by appearing otherwise than for protecting, etc., 
property or for contesting jurisdiction ; or 
(ii.) if lie was plt-f. or counterclaimed ; or 

(iii.) if he, being deft., had before proceedings agreed to submit to the 
jurisdiction ; or 

(iv.) if he, being deft., was resident in, or being a body corporate had 
its principal place of business in, that country of that ct. ; or 
(v.) if he, being deft., had an office or place of business there, and the 
proceedings in the ct. were in respect of a transaction effected 
through or at that office or place (s. 4 (2) (a) ). 


“ Action in personam ” does not include a matrimonial cause, or pro¬ 
ceedings in comiection with matrimonial matters, administration of 
estates of deceased persons, bankruptcy, winding up of cos., lunacy, or 
guardianship of infants (s. 11 (2) ). 

(b) in an action where the subject-matter was immovable property, or 

in an action in rem , subject-matter movable property, if the 
property was then in the country of the original ct. (s. 4 (2) (b) ); 

(c) in an action other than in (a) or (b), supra , if the jurisdiction of the 

original ct. is recognised by the law of the registering ct. (s. 4 
(2) (c) ). 

I. Courts Not Deemed to Have Jurisdiction. —Notwithstanding the above, 
the cts. of the country of the original ct. are not deemed to have had 
jurisdiction— 

(a) if the subject-matter was immovable property outside that country ; 

or 

(b) except in cases (a) (i.), (ii.), (iii.), (c), supra , if the bringing of the pro¬ 

ceedings was contrary to an agreement to settle the dispute other¬ 
wise than by proceedings in the cts. ; or 

(c) if the judgment debtor, being deft., was entitled under public 

international law to immunity and did not submit to the juris¬ 
diction (s. 4 (3) ). 

J. Powers of Court on Application to Set Aside. —Application must be 
made by summons (Ord. 41 b, r. 9). If the applicant satisfies the ct. that an 
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380 

(contd.). 


381. 

382. 


383-390 

391. 


VOL. VI.—Conflict of Laws. 380-410 

appeal is pending or intended against the judgment, the ct. may set aside 
the registration or adjourn the application (s. 5 ( 1 )). 

Where set aside on this ground or because the judgment was not en¬ 
forceable by execution, a further application to register may be made when 

rinP Peal 18 “ is P osed of or tFe judgment becomes enforceable (s. 5 ( 2 ) ). 
Where set aside because the judgment was partly satisfied, the ct. may 
order registration for the unpaid balance (s. 5 ( 3 ) ). 

K. Certificates of U. K. Judgments .—A judgment creditor who has 
obtained judgment in the High Ct. for a sum of money (not taxes, fine, or 
penalty) and desires to enforce it in a foreign country to which Pt. I. 

supra, applies, may obtain on payment of fees a certified copy of the 
judgment with prescribed particulars, see s. 10 . 

*;■ S - F «' s Order, 1030, Sect. XII. (added by 

Stat, R. & O., 1934, No. 451). y 

(See replacement volume.) 

When Foreign Judgments Cannot be Enforced. 

Note (r).—Where a foreign country does not give reciprocal treatment 
to judgments of superior eta. of the U. K„ O. in C. may apply this pro¬ 
vision and then, except as directed, no proceedings for the recovery of a 
sum payable under a judgment of a ct. of that country may be entertained 
neic (foreign Judgments (Reciprocal Enforcement) Act, i 933 . s. 9 ). 

(See replacement volume.) 

Finality of Foreign Judgments. 

Note ( g ).—Certain foreign judgments must now be recognised in the 

L. K. as conclusive between the parties thereto in all proceedings founded 

on the same cause of action and may be relied on by wav of defence or 

countcrdaim (Foreign Judgments (Reciprocal Enforcement) Act, 1933, 

s. b (1)). 

1 bis applies to a judgment to which ibid., Pt. 1., applies (see Par. 380 B. 
ante), or would have applied if a sum of money bad been payable there¬ 
under, whether it can be or is registered or not (ibid.). 

It does not apply to— 

(a) a registered judgment set aside (see Par. 380, F., G., ante) on some 
ground other than— 

(i.) a sum of money was not payable ; or (ii.) the judgment 
had been wholly or partly satisfied; or (hi.) the judgment 
could not he enforced by execution ; or 

(b) an unregistered judgment which if registered would have been 
f fc Q a f'^ 011 a S round other than one specified in (a), supra 

Tlie«e provisions do not prevent the ct. from recognising as conclusive 
the Actors (31) Wh W ° U d haVe b0eD 80 rec °S nised before the passing of 

Pleading Foreign Judgment in Defence. 

wav°n 7 if!r By Sta Pi e Ce o tain foreign laments may be relied on by 
way of defence, see ibid., s. 8 , supra. y 

Judgments in Rem. 

ee a ' 8 ° iIcKie V. McKie, [1933J L R. 464 (prize money not 
within jurisdiction of foreign ct.). y 

(See replacement volume.) 

Application for Registration of Judgments. 

1932! T No ( ^127) The ACt *** alS ° been extended to Tasmania (Stat. R. & 0 ., 

.. “»«—> Act, ,93,. 

407-409. (See replacement volume.) 
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393. 


394-405. 

406. 


410. 


Lex Fori Governs Procedure. 

Bank, [l^Sr ^ SUb ' ^ LaZard Bros - & Co - v. Midland 
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NUMBERS. 

411. 


412-415. 

416. 


417-422. 


Laws or England (Replacement) Supplement. 

Priorities of Creditors. 

Isote (n). —See also The Zigurds, [1932] P. 113, determining the priority 
of necessaries men according to the lex fori. 

(See replacement volume .) 

Restraint of Foreign Proceedings. 

Note (a). —As to winding-up of companies, see also Be Vocalion (Foreign), 
Ltd., Vol. V., Par. 1203, note (o), ante . 

(See replacement volume.) 


VOL. VI. 


423-616 


CONSTITUTIONAL LAW. 


PARAGRAPH 

NUMBERS. 

423-458. 

459. 

460-463. 

464. 

465-597. 

598. 


599-608. 

609. 


610-612. 

613. 


614. 

615. 

616. 


♦ 


(See replacement volume.) 

The Coronation Oath. 

Note (u). China Navigation Co. v. A.-Q. is reported [1932] 2 K. 13 
197, 0. A. 


(See replacement volume.) 

Who Must Take. 

Note ( 2 ).—Clauses replaced by Stat. R. & 0., 1933, No. 1141, els. 11—15. 
(See replacement volume.) 


General Rule as to Costs. 

Text and Notes. In any civil proceedings (see infra) to which the 
Crown is a party (see infra) in any court having power to award costs in 
cases between subjects, and in any arbitration to which the Crown is a 
party, the costs are in the discretion of the court or arbitrator to be 
exercised in the same manner and on the same principles as in cases 
between subjects, and the court or arbitrator has power to make an order 
for the payment of costs by or to the Crown accordingly (A. J. (Miscel¬ 
laneous Provisions) Act, 1933, s. 7 (1) ). 

“Civil proceedings” includes proceedings by petition of right and 

Crown proceedings in the High Ct. or a cty. ct. for recovery of fines or 
penalties. 

“ Crown is a party ” includes references to proceedings to which the 

A.-G. or a Government department or officer of the Crown as such is a 

party, so, however, that the Crown must not be deemed to be a party by 

reason only that the proceedings are by the A.-G. on the relation of some 
other person (s. 7 (2)). 

Where the A.-G., etc., is by reason of any enactment or otherwise 

required to be made a party the court or arbitrator must have regard to 

the nature of the proceedings and the character and circumstances in which 

he appears, and may in its or his discretion order any other party to the 

proceedings to pay the costs of the A.-G., etc., whatever the result may 
be (s. 7 (1), prov. (a)). J 

The above provision does not affect the power of the court or arbitrator 

to order, or any enactment providing for, the payment of costs out of 

any particular fund or property, or any enactment expressly relieving any 

department or officer of the Crown of the liability to pay costs (s 7(1) 
prov. (b)). v h 


(See replacement volume.) 

The Supreme Command. 

Note ( ? ).—The right of the Crown as to the disposition and use of 
the standing army is a prerogative right, the exercise of which cannot 
be controlled by the courts (China Navigation Co. v. A.-G., supra). 

(See replacement volume.) 


Annual Army and Air Force Act 

Sote S;lsee £ST aUd Air F0r ° C (Amma ') Act ’ 1934 > preamble. 

Note (c).— For 1934 the number is 149,500 (ibid.). For a similar 
exemption clause based on this number for the Army and Hu n 
infra for the Air Force, see ibid., a. 2 (3). y he nUmber 

(See replacement volume.) 

Air Force. 

Note (A).-See Army and Air Force (Annual) Act 1934 
Note (i). lor 1934 the number is 31,000 (ibid., preamble). 

Maintenance of Navy. 

Note (o).— See ibid. 
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617 . 

618- 640. 
641. 

642-645. 

646. 

647-663. 

664. 


665-667. 

668 . 


669-673. 

674. 

675-676. 

677. 

678-745. 

746. 

747-830. 

831. 

832-894. 

895. 

896-911. 

912. 


913. 

914. 

915-937. 


Laws or England (Replacement) Supple] 



ENT. 


Martial Law. 

Note (q).~ See also ibid. 

(See replacement volume.) 

Arrest of Criminals. 

2 ^N°te (c).—R eplaced by Children and Young Persons Act, 1933, ss. 25, 
(See replacement volume.) 

Power Vested in Crown. 

0^39 (i ) '~ See aIso Administrator of German Property v. Knoop, [1933] 
(See replacement volume.) 

Consular and Other Courts in Foreign Countries. 

Note (/«)-—Abyssinia.— Replaced by Ethiopia Order (1934, No. 360) • 
China amd by Stat. R. & 0., 1933, Nos. 356, 1214 ; Egypt.-Now Egypt 
. . C> 193 °-34 Consolidated, see 1934, No. 1480 ; Morocco.—1933, No. 

1 A Jd. 


(See replacement volume.) 

Foreign Jurisdiction. 

Note (e).—Add M. S. (Safety and Load Line Conventions) Act, 1932, 
Act', 193? (ibtiX ?3 (2) ) 2> ’ 64 <2) ; WhaUng IndlLStry ( Re S ulatio ») 

(See replacement volume.) 

Probate. 

Note (u).— Abyssinia replaced by Ethiopia (Stat. R. & O., 1934, No. 
300, Art. 90). 

(See replacement volume.) 

Prevention of Abuses. 

Note (n ).—Delete last sentence of note. 

(See replacement volume.) 

Municipal Franchises. 

Text and Note (r/).—Delete “under this Act” (Local Govt. Act, 
1933, Sched. XT., Pt. IT.). 

(See replacement volume.) 

Functions of Privy Council Office and of Committees. 

Note («).—.Last two sects, replaced by Local Govt. Act, 1933, ss. 129, 
130. 


(See replacement volume .) 

Prisons, etc. 

Text and Note (h ).—Now “ approved schools,” see Children and 
Young Persons Act, 1933, Pt. IV. 

(Sec replacement volume.) 

Greenwich Hospital. 

Note ( p ). —Part of the land is now vested in the Commissioners of 
Works for the purposes of the museum established under the Nationa* 
Maritime Museum Act, 1934. 

Legal Proceedings. 

Note (d). —Repd. See A. J. (Miscellaneous Provisions) Act, 1933 ; s. 7, 
Par. 598, ante. 

& 

Liability to be Sued. 

Note (o ).—Replaced as to costs by ibid., s. 7. 

(See replacement volume.) 


10 


A I * “V. * 

PARAGRAPH 

NUMBERS. 

938. 
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945. 

946- 

955. 

956. 


957-984. 

985. 


986-989. 

990. 

991- 

1125. 

1126. 

1127- 

1201. 

1202 . 

1203- 

1233. 

1234. 


1235- 

1362. 


VOL. VI.—Constitutional Law. 93S—1362 

Mines Department. 

Note (c).—A ct 1918 replaced by Petroleum (Production) Act, 1934, 
see ibid., s. 8, providing for exercise of powers by the Secretary for Mines. ’ 

(See replacement volume.) 

Functions. 

Note (o).— Now Unemployment Insurance Act, 1935, s. 113 (1) (r). 

(See replacement volume.) 

Privileges. 

Text and Note (b). —Delete “ mayor or ” (Local Govt. Act, 1933 
Sched. XI., Pt. IV.). 

(See replacement volume.) 

Royal Mines. 

Petroleum.— The property in petroleum and natural gas is vested in 

the Crown, see Petroleum (Production) Act, 1934, s. 1 ; title Mines and 
Minerals. 

(See replacement volume.) 

Taxation of Crown Property. 

Note (u ).~See also A.-G. v. Cornwall C. C. (1933), 97 J. P. 281. 

(See replacement volume.) 

Application of Arbitration Act, 1889. 

Text and Note (a).—Delete “ or affects . . . Crown ” ; see A. J 
(Miscellaneous Provisions) Act, 1933, s. 7, Par. 598, ante. 

(See replacement volume.) 

Definition. 

Note (x).—Re Wells is reported [1932] 1 Ch. 29, C. A. 

(See replacement volume.) 

Sale to Local Authority. 

Note (n).—. Now Local Govt. Act, 1933, s. 173. 

Note (p).~ First two replaced by ibid., ss. 173, 163. 

Note (r).—The first is ibid., s. 173. 

Note (s).~ Now ibid., s. 157. 

(See replacement volume.) 


11 



VOL. VII. 


1-82 


PARAGRAPH 

NUMBERS. 

1 . 


2 - 28 . 

29 . 

30 - 32 . 

33 . 

34 - 35 . 

36 . 


37 - 72 . 

73 . 

74 - 82 . 


CONTEMPT OF COURT, ATTACH¬ 
MENT AND COMMITTAL. 


Kinds of Contempt. 

Note (b). —An intention to influence the jury, being distinct from an 
attempt to influence is not criminal (Re M. M. and H. M., [1933] I. R. 
299, C. A.). 

(See replacement volume.) 

Contempt by Solicitors. 

Note (/).—Unqualified person in this s. 45 includes a body corporate 
(Solrs. Act, 1934, s. 1 (2) ). 

(See replacement volume.) 

Jurors. 

Note (u).~ As to influencing fellow jurors, see Re M. M. and II. M., 
supra. 

(See replacement volume.) 

Contempt of Inferior Courts. 

Note (/ ).—See also R. v. Edwards, Ex parte Welsh Church Temporalities 
Commissioners (1933), 49 T. L. R. 383 (obstruction of sale of distrained 
goods). 

(See replacement volume.) 

Prison Treatment. 

Note (i ).—Rules replaced by Prison Rules, 1933, rr. 167—173. 

(See replacement volume.) 
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83 . 


84 - 111 . 

112 . 


113 - 134 . 

135 . 


136 - 194 . 

195 . 


196 - 199 . 

200 . 

201 - 215 . 

216 . 

217 . 

218 - 234 . 

235 . 

236 - 239 . 


CONTRACT. 


-♦- 

Contract. 

Xo j e (a). Hillas (W. N.) & Co ., Ltd. v. Arcos, Ltd., revsd. (1932), 147 
L. T. 503, IT. L., holding that though certain matters were not precisely 
determined, what was reasonable could be ascertained, and there was a 
concluded contract. See also this case for consideration of the effect of 
omission of details from “ forward contracts.” 

„ See aIso Folf y Classiqm Coaches, Ltd., [1934] 2 K. B. 1, C.A. (petrol 
' at a P r,ce to agreed ” ; an implied term that the petrol should be 
reasonable in price and reasonable in quality) distghg. May and Batcher 
v. R., [1934] 2 K. B. 17 n., H.L. 

(See replacement volume.) ' 

Cestui Que Trust. 

Note ( h). Where a right is held b} r a trustee for the benefit of certain 
cestuis que trust, the ccstuis que trust may, where justice demands it, them¬ 
selves enforce the right in an action to which the trustee is made a party, 
and may do so whether it is an express trust or a constructive trust, and 
whether the right to be enforced is a right arising under an instrument 
under hand or under seal ( Harmer v. Armstrong , [1934] 1 Ch. 65, C. A., 
at p. 90). For other statements of the principle, see ibid., at p. 87 ; 
Performing Right Soc. v. London Theatre of Varieties , (1924] A. C. 1; 
Vandepitte v. Preferred Accident Corp., [1933] A. C. 70, P. C., at p. 79. 

(See replacement volume.) 

Mistake as to Nature of Contract. 

Note (/).—When a document containing contractual terras is signed, 
then in the absence of fraud or misrepresentation the party signing it is 
bound and it is wholly immaterial whether he has read the document or 
not (L Estrange v. I 1 . Graucob , Ltd., [1934] 2 K. B. 394, distghg. railway 
ticket cases). 

(See replacement 'volume.) 


Nudum Pactum. 

Note (/).—\ a nation in the performance of a promise is no consideration 
for forbearance by the promisee, where in fact it is allowed at the pro¬ 
misor's own request (Vanbergen v. St. Edmunds Properties, Ltd., [1933] 
2 K. B. 223, C. A.). For further example of absence of consideration, see 
Wyatt v. Kreglinger and Vcrnau, [1933] 1 K. B. 793, C. A. (grant of 
pension). 

(See replacement volume.) 


Impossibility. 

Note (k ).—See also Provincial Bank of Ireland v. Donnell, [1934] N. I. 
33, C. A. (possible advances to debtor). 

(See replacement volume.) 

Injury to Public. 

Note (g).—Bradstreets British, Ltd. v. Mitchell, reported [1933] 1 Ch. 190. 

Benefit from Crime. 

Note (k ).—The public policy rule was appld. in Re Sigsworth, [1935] 
1 Ch. 89. 


(See replacement volume.) 

Prohibited Contracts. 

Note (p ).—Replaced by Local Govt. Act, 1933, s. 123. 
(See replacement volume.) 
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240 . 

241 - 266 . 
267 . 

268 - 275 . 

276 . 

277 . 


278 - 321 . 

322 . 


323 - 325 . 

326 . 


327 - 354 . 

355 . 


356 - 357 . 

358 . 


359 - 392 . 

393 . 

394 - 397 . 

398 . 


VOL. VII. —Contract. 

Regulation of Professions and Trades. 

Note (d ).—See also Pharmacy and Poisons Act, 1933. 

(See replacement volume.) 

Mode of Performance. 

Note (< 7 ).—'The theatrical cases are further explained in Withers v. 
General Theatre Corp., [1933] 2 K. B. 536, C. A. 

(See replacement volume.) 


Effect of Tender. 

Note (p). —Now R. S. C., Old. 22, r. 1 (1); r. 2. 

Requisites of Valid Tender. 

Notes (d), (e). —For cases involving questions of currency, see Feist v. 
Societe Intercommunale Edge d'Elee.trkite, [1934] A. C. 161 (“ pay £100 in 
sterling in gold com ” ; this gold clause deals not with the mode of pay¬ 
ment but with the measure of liability ; it means pay in sterling the 
equivalent of £100 if paid in gold coin of U. K.) ; Adelaide Electric Supply 
Co. v. Prudential Assce. Co., [1934] A. C. 122 ((1) the pound as a unit of 
account is the same in Australia and England ; (2) a contract to pay so 
many pounds is a contract to pay so many units in the currency of the 
place where the payment has to he made), overruling Broken flill Pro - 
prielary Co. v. Latham, [1933] Ch. 373, C. A. 

For a case on currency and pension based on salary see Ottoman Bank 
of Nicosia v. Dascalopoulos, [1934] A. C. 354, P. C. 

(See replacement volume.) 


Accord Without Satisfaction. 

Text and Notes (t), (a ).—The consideration on each side may he an 
executory promise, the two mutual promises making an agreement 
enforceable at law ( British Russian Gazette, etc., Ltd. v. Associated News¬ 
papers, Ltd., [1933] 2 K. B. 616, A., at p. 044). 

(See replacement volume.) 


Payment. 

Note (n). —The Le Touquel Case expld. in The Baarn , [1933] P. 251, 
C. A. ; The Baarn (No. 2), [1934] P. 171, C. A. 

(See replacement volume.) 

Arbitration. 

Note (/).—These provisions are replaced by Arbitration Act, 1934, 
s. 9 (1) (b) and s. 9(1) (a), and the rule of public policy now appears to 
apply to both, see Vol. I., Par. 1076 (rj), ante.' A contract may make the 
award of a specially constituted tribunal a condition precedent to an 
action without doing so in terms (Cipriani v. Burnett, [19331 A. C. 83, P. C.). 

(See replacement volume.) 


Death of a Party. 

Text and Note (r).—See, instead, Law Reform (Miscellaneous Pro 
visions) Act, 1934, s. 1, Vol. XIV., Pars. 539, 781. 


Personal Contracts. 

Text and Note (a ).—The cause survives, sec ibid , s 
Vol. XIV., Pars. 539, 541, 781. 


1 (1), (2) (b), 


(See replacement volume.) 


Deposit at Auction. 

Note (h). For application to a stockbroker, see Re Wheeler a- On 
(1933), 102 L. J. (ch.) 341 ; title Stock Exchange. 

(See replacement volume.) 

Waiver of Tort. 

Note ( i ).— Where a trustee in bankruptcy elects to front o • 
tortfeasor he cannot also sue for money had and ,pp * V re ^ ener as a 
Vol. II., Par. 321, note (/), ante ' ^ and IeCelVed ’ see R( Sin >™ 
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* 


399-493 

PARAGRAPH 

NUMBERS. 

399 - 408 . 

409 . 


410 . 

411 . 

412 - 423 . 

424 . 

425 - 450 . 

451 . 


452 - 483 . 

484 . 


Laws of England (Replacement) Supplement. 


(See replacement volume.) 


Reopening Account. 

Note (d). l or example of the second form of account stated see 
Siqueira v. Noronha , [1934] A. C. 332, P. C., consd. in Bishun Chand v. 
Lai (1934), 50 T. L. R. 465, P. C. 


(See replacement volume.) 

Statute-Barred Debts. 

Note ( n ).—See also Siqueira v. Noronha, supra, where debts barred by 
limitation were amongst the cross items. 


(See replacement volume.) 

Modes of Assignment. 

Note (/).—See also Bekstin v. Severo Sibirsko, Etc., Vol. I., Par. 1309, 
note (g), ante. 


(See replacement volume.) 

Implied Terms. 

Note (h). —For further instance of implication see Foley v. Classiquc 
Coaches, Ltd., Par. 83, note (a), ante. 

For instance of no implication sec Doyle v. White City Stadium, Ltd., 
[1935] 1 K. B. 110, C. A. (notice of alteration of boxing rules not necessary). 

(See replacement volume.) 


Security for Periodical Payments. 

Note (g ).— Hennell v. I. R. C., affd. [1933] 1 K. B. 415, C. A. In con¬ 
struing the Sched. some distinction must be drawn between “ annuity ” 
and “sums payable at stated periods ” ; the former is a yearly amount 
though it may be made payable quarterly or half-yearly or at other 
periods less than a year; the latter is an amount payable at stated 
periods irrespective of a year; whether the annual sum or the other sum 
is secured depends upon the construction of the particular instrument in 
question (ibid.). 


485 . 

486 - 493 . 


Sale of Property. 

Note (l ).—As to sale of house furnisher’s business on the hire purchase 
system, see Drages, Ltd. v. I. R. C. (1927), 6 A. T. C. 727. 

(See replacement volume.) 
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VOL. VII. 


494-821 


PARAGRAPH 

NUMBERS. 

494 - 713 . 

714 . 

715 - 775 . 

776 . 


777 - 821 . 


COPYHOLDS (ENFRANCHISED). 


(See replacement volume.) 

Corporation. 

Note ( q ).—Now repd. 

(See replacement volume.) 

Steward’s Compensation. 

Note (c). Order 1926 must be read as referring to Order 1932 (Stat 
R. & 0., 1932, No. 940). V 

(See replacement volume.) 


822-874 


PARAGRAPH 

NUMBERS. 

822 - 828 , 

829 . 


830 - 832 . 

833 . 

834 . 


835 . 

836 . 


837 - 840 . 

841 . 


842 - 856 . 

857 . 

858 - 874 . 


Laws of England (Replacement) Supplement. 


COPYRIGHT. 

- 4 - 

(See replacement volume.) 

Musical Works. 

Xojl (p). The copyright under s. 1 of the owner in the original work 
which has been recorded is not interfered with by the existence of copy¬ 
right under s. 19 ; the latter is subordinate to the former. Subject, there¬ 
fore, to this owner’s overriding right to restrain public performance, the 
owner of the special copyright in the record has not only the right to 
prevent physical reproduction and to sell the record, but also the sole 
right to use the record for public performance (Gramophone Co. v. Stephen 
Carwardine & Co. [1934] Ch. 450). 

(See replacement volume.) 

Protectorates. 

Note (t ).—The Act extends to the mandated Cameroons (Stat. R. & 0., 
1933, No. 254). 

Works First Published Abroad. 

Note (a ).—The Os. in C. in Par. 1 of this note were revoked by Copyright 
(Rome Convention) Order, 1933 (Stat. R. & O., 1933, No. 253), which 
applies to those foreign countries of the Copyright Union (ibid., cl. 1). 
For reservations to the Berlin and Rome Conventions, see ibid., Scheds. I., 
IT. 

Note (b). —Order 1912, cl. 2, proviso (iv.), is replaced by Order 1933, 
supra, cl. 2 , proviso (vi.) ; the next cl. by ibid., proviso (iv.), modified as 
to Tanganyika and Palestine by proviso (v.), but the dates are given in 
Sched. III. ; the next matter with consequent ial amendment is proviso (iii.) 
with dates in Sched. III. ; delete the next par. and also following clause. 
Note (c).— Order 1933, cl. 2, proviso (i.), is similar. 

Note (d). —The limitation as to newspaper or magazine article is now 
ibid., cl. 2 , proviso (ii.) (a), and applicable to all the foreign countries, 
supra ; the next as to literary or dramatic work is ibid., proviso (ii.) (b), 
but applicable to Greece, Estonia, Japan with Korea, Formosa, Japanese 
Saghalien and Kwantung. and Siam ; as to Yugo-Slavia, see ibid., 
proviso (ii.) (c) ; the next as to musical work (delete Japan) is ibid., 
proviso (ii.) (d) ; the next, Siam, is ibid., proviso (ii.) (e) ; the last, 
amended, is ibid., el. 5. 

(See replacement volume.) 

Works of Foreign Authors. 

Note (/).-—The clauses in the orders are replaced by Order 1933 (see 
Par. 834, supra), el. 2 (b), (c). Order 1915 extends to Palestine (Stat. R. & 
0., 1933, No. 805). 

(See replacement volume.) 

Unpublished Wdrks. 

Note (< 7 ).—The incorporeal copyright, being distinct from the corporeal 
paper, does not necessarily pass under a bequest of the manuscript (Be 
Dickens (1934), 51 T. L. R. 181, C. A.). 

Note (/;).—See also ibid. 

(See replacement volume.) 

Mechanical Contrivances for Reproduction of Sound. 

Note (u ).—For the extent of owner’s rights, see Gramophone Co. v. 
Stephen Carwardine & Co., Par. 829, note (p), ante. 

(See replacement volume.) 
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PARAGRAPH 

NUMBERS. 

875 . 


876 - 886 . 

887 . 


888 . 


VOL. VII.—Copyright. 875—926 

Transmission on Death. 

£>ote (o). The subsect, applies to deaths before as well as after the 
Act came into operation ; but it is only a rule of procedure. The prima 
facte proof is displaced where the author has bequeathed the copyright 
independently {Re Dickens (1934), 51 T. L. R. 181, C. A.). 

(See replacement volume.) 

Reproduction in a Different Medium. 

Note (re).—For example of reproduction of a substantial portion of 
music at a ceremony by a sound film see Hawkes <£• Son (London) Ltd v 
Paramount Film Sendee, Ltd., [1934] Ch. 593, 0. A. 

Nature of Performance. 

Note ( b). Where a work is broadcast, a reproduction by a receiving 

set and loud speaker is a “ performance ”; if this performance is in 

public (e.g., before hotel visitors), and the licence granted by the owner of 

the copyright to the British Broadcasting Corporation authorises reception 

onty for domestic or private use, the performance is an infringement of 

the copyright (Performing Right Society v. Hammond's Bradford Brewery 
Co., [1934] 1 Ch. 121, C. A.). 3 


889 . 

890 . 

891 - 894 . 

895 . 

896 - 926 . 


What is Meant by “In Public.” 

Note («).—See also Performing Right Soc. v. Hawthorns Hotel (Bourne¬ 
mouth), Ltd., [1933] Ch. 855 (performance at residential hotel to which 
non-residents admitted was “ in public ”). 

(See replacement volume.) 


By Sale or Other Dealing. 

Note (?).—As to distribution for trade, sec Ilawkee <&• Son 
Ltd. v. Paramount Film Service, Ltd., supra . 


(London), 


(See replacement volume.) 


Fair Criticism Review or Newspaper Summary. 

Note (/).—See Hawkes <i- Son (London), Ltd. v. Paramount Film Sendee 

Ltd., supra (reproduction by sound film not within this provision). 

% 

(See replacement volume.) 


927-1128 


(Replacement) 



ir 


< 


> 


rm. 


I Advocate ! ’>’' t 

Jammu & f.a;rjrnlr 


Srinagar, ^ 




j 



PARAGRAPH 

NUMBERS. 

927 - 

942 . 

943 . 


944 . 


945 - 949 . 

950 . 

951 - 

1086 . 

1087 . 

1088 - 

1128 . 


CORONERS. 


(See replacement volume.) 

Coroner an Officer of the Crown. 

Note (o).—Repd., see Local Govt. Act, 1933, s. 84. 

Disqualifications. 

Note (a). — Now ibid., s. 59 (4). 

(See replacement volume.) 

Detached Part of County. 

Note (6).—Last sect, replaced by Local Govt. Act, 1933, s. 143. 

(See replacement volume.) 

Custody and Filing of Inquisitions. 

Note (b ).—Last subsect, in part replaced by Local Govt. Act, 1933, 
s. 279 (1). 

(See replacement volume.) 







PARAGRAPH 

NUMBERS. 

1 - 8 . 

9 . 

10 - 22 . 

23 . 


24 - 31 . 
32 . 


33 - 42 . 

43 . 


44 - 53 . 

54 . 

55 . 

56 . 

57 . 


58 - 85 . 

86 . 


87 - 94 . 

95 . 

96 - 115 . 

116 . 

117 . 

118 - 121 . 


VOL. VIII. 


1-121 



s 





CORPORATIONS. 


(See replacement volume.) 

Name Essential. 

Note (d).~ Replaced by Local Govt. Act, 1933, ss. 17 (1), 48 (2), 32 (2), 
(See replacement volume.) 

Where Resident in England. 

Note (q).~ For tests of the character of the agency which makes the 
foreign corporation resident here, see The Lalandia , [1933] P. 56. 

(See replacement volume.) 

Power under Special Statutes. 

Note (o).— Sect. 210 replaced by Local Govt. Act, 1933, s. 129. 

(See replacement volume.) 

Membership. 

' ^ 0TES (0-—Second refees. replaced by Local Govt, Act, 1933 

s. 50 (1). ’ 

Note (d ).— Replaced by ibid., s. 57. 


(See replacement volume.) 


Disqualification. 

Note (e).— Read instead Act 1882, s. 171 (1) • 
ss. 59, 122, 237 (2). 


Local Govt. Act, 1933, 


(See replacement volume.) 

Acceptance of Office. 

Note (p).— Replaced by ibid, , s. 61 (1). 

Tenure of Office. 

Note (/).—Replaced by ibid., ss. 21 (4), 23 (2). 
(See replacement volume.) 


Evidence. 

Note (c).— Sects, replaced by Local Govt. Act, 1933, s. 252, which 
applies to all local authorities and does not require a sealed copy. 

(See replacement volume.) 


Powers of the Majority Present. 

Note (m) — For the general rule, see also Perrott and Perrott Ltd -c 
Stephenscm, [19341 Ch. 171. Lta ‘ * 


(See replacement voluine.) 

Time for Election. * 

Note (r).—Subseot. replaced by Local Govt. Act, 1933, s. 72 (2). 

Proceedings at Election. 

- Note ( e )—-R® Barnes Corp., reported [1933] 1 K. B. 668 
(See replacement volume.) * 

1 ' * 



122-207 

PARAGRAPH 

NUMBERS. 

122 . 


123. 

124. 

125-135. 

136. 

137. 

138. 


Laws of England (Replacement) Supplement. 



Administration of Estates of Deceased Persons. 

) -~ T 7 he %**&<>* k-etend is not “ constituted under the laws 
U. K. (Re Barlow , Deed., [1933] P. 184). 



(See replacement voluine.) 


Corporation as Person within Particular Statutes. 

ext. See also Solis. Act, 1934, s. 1 , prohibiting a body corporate 
from purporting to act as a solicitor. 


(See replacement volume.) 

Exceptions to Mortmain Acts. 

r ® ee a ' so as to the exemption of a municipal corporation. 

Local Govt. Act, 1933, s. 17 (3). 

(See replacement volume.) 

Licence in Mortmain. 

Note (r).—Latter sect, replaced by Local Govt, Act, 1933, s. 171 : see 
also s. 17 (3). 


139-158. 

159. 

160-168. 

169. 

170-172. 

173. 

174-184. 

185. 

186-207. 


(See replacement volume.) 

Formalities. 

Note (m). —Sects. 173, 174 replaced by Local Govt. Act, 1933, s. 266. 
(See replacement volume.) 

Compromise. 

Note (.s).— Sect, now replaced by Local Govt. Act, 1933, s. 266. 

(See replacement volume.) 

Public Health Act, 1875. 

Text and Notes. —See, instead. Local Govt. Act, 1933, s. 266 ; title 
Local Govt. 

(See replacement volume.) 

Writ of Summons. 

Note (k). — The Lalandia is reported, [1933] P. 56. 

(See replacement volume.) 
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VOL. VIII. 


208 395 


PARAGRAPH 

NUMBERS. 

208-226. 

227. 


228. 

229. 


230-237. 

238. 

239-247. 

248. 


249-276. 

277. 


278-280. 

281. 

282. 

283-347. 

348. 

349-356. 

357. 

358-381. 
382. 

383-395. 


COUNTY COURTS. 


(See replacement volume.) 

General Duties of Registrar. 

Note (d)—llc must keep suck other accounts as may be directed 

\.*?*. Act > 1934, s. 23 (])). All kis accounts are subject to audit 

(iW.), and ke must deal with fees, etc., as Ike L. C. after consultation 
with the treasury may direct (s. 23 (2)). 

Entry of Plaints and Other Proceedings. 

Note (m).—Latter sect, replaced by C. C. (Arndt.) Act, 1934, s. 21. 

Jurisdiction of Registrar Generally. 

Text and Note (?).-Now £10 (C. C. (Arndt.) Act, 1934, s. 19). 

7 'on ° r ° lher P rocee( *mgs and questions which may be referred 
see ibid., s. Z\). 

(See replacement volume.) 

Offices and Duties of the Treasurer. 

Kote (0—The registrar’s accounts must, be audited (ibid, s. 23 (I)). 
(See replacement volume.) 

Ordinary Jurisdiction of the Court 

Crown Proceedings.—Subject to the provisions limiting jurisdiction 
of the cty. ct. by reference to subject-matter or amount, proceedings by 
the Crown may be instituted in a cty. ct. ; thus the po^r of the A -G 

to Wtitute W nrc r^ rred ° n G . ov f™ ment 1)e P artm ents and Crown officers 

n a^tv ct n 0W lnCh ‘ deS this P°" pr to institute proceedings 

in a cty. ct. (A. J. (Miscellaneous Provisions) Act, 1933, s. 4 (2) ) 

As to removal and remittal, see s. 4 (3), (4), Pars. 277, 759. post. 

(See replacement volume.) 

Remitted Actions. 

Crown Proceedings.-The provisions as to removal and remittal apply 

m ren ?, ittal t0 % Cty ’ Ct ’ ma >' be ™ade without 
s consent ( A - J- (Miscellaneous Provisions) Act, 1933, s. 4 (3) ). 

(See replacement volume.) 

Procedure After Order to Remit 

Text and Note (f).-Delete “ or, where . . . days ” and note. 

Transfer of Money Paid into High Court. 

(1933N E '' Ru e 3A and Form revoked - See R - S. C„ Old. 22, r. 12 

{See replacement volume.) 

Successive Summons. 

wS sr l01 E " 8 “ “ d 

(See replacement volume.) 

Further Particulars. 

Text and Note (t).—Delete. 

(See replacement volume.) 

Service ... 

Text and Notes.—D elete. 

(See replacement volume.) 
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398-487 

PARAGRAPH 

NUMBERS. 

396 . 

397. 

398-413. 

414. 

415-420. 

421. 

422-428. 

429. 

430. 

431-432. 

433. 

434-446. 

447. 

448. 

449. 

450-452. 

453. 

454. 

455. 

456-459. 

460. 

461. 

462. 

463. 

464. 

465. 

466. 


Laws of England (Replacement) Supplement. 
Service of Ordinary Summons Out of District. 

Text and Note (l). —Delete. 

High Bailiff to Deliver List . . . 

Text and Note (o).—D elete. 

(See replacement volume.) 

Appointment of Guardian Ad Litem . . . 

Text and Note ( h ).—Delete. 

(See replacement volume.) 

Several Actions. 

Text and Note (e ).—Delete “ between . . . parties ” (r. 1, amd. 1933). 
(See replacement volume.) 

Former Practice. 

Note (b). —Ord. 22 a, revoked 1933. 

Notice of Particulars and Defence. 

Text and Note ( d ).—Delete “ (or . . . twelve) ” (1934). 

(See replacement volume.) 

* 

Time for and Service of Notice. 

Text and Note (q). —Delete. 

(See replacement volume.) 

Defence in Ejectment . . . 

Note (x ).—Delete 44 Where ” to end. 

(See replacement volume.) 

Time and Procedure for Notice of Objection. 

Note (c).—D elete “ Where . . . r. 12.” 

(See replacement volume.) 

Notice. 

Note (k ).—Delete “ In . . . r. 3 b.” 

(See replacement volume.) 

Claim for Contribution or Indemnity. 

Note (m ).—Delete “ The time . . . r. 3 b.” 

(See replacement volume.) 

How Payment Into Court Made. 

Text and Note (/).—Delete “Court . . . solicitors” (1933). 

Text and Note (g). —Delete. 

(See replacement volume.) 

Payment into Court after Prescribed Time. 

Note (?’).—Delete “ The time . . . r. 3 b.” 

(See replacement volume.) 

Costs where No Denial of Liability. icm 

Text and Note (o).-For new r. 13 (7), (8), see Stat. R. & U., 

Nos. 501, 587. 

(See replacement volume.) 

Where Notice of Defence . . . Delivered. 

Text and Note (q ).—Delete 44 Court . . . solicitors ^ (1944). 

(See replacement volume.) 


467. 


PARAGRAPH 

NUMBERS. 


VOL. VIII. —Countv Courts. 


468- 511 


468. 


469-470. 

471. 


472 . 


473 . 

474 . 


475 . 


476 . 


Addition of Costs. 

Text and Note (s).—Delete “ Court . . . solicitors ” (19.13). 

(See replacement volume.) 

Payment to Plaintiff. 

Text and Note (6).—Delete “ fees and ” (19.1.1). 

Default of Acceptance. 

Text and Note (d).— For new r. 20 (7), see St at, R. & 0., 19.13, Nos. '.01, 
587. 

Equitable Actions. 

Text and Note (e).—See, instead, C. <J. Funds Rules, r. in. 

{See replacement volume.) 

Mode of Payment Out of Court. 

Text and Notes ( g), (h). —Replaced by C. C. funds Rules, r. 10. 
As to payment out where after judgment a change by death, assignment 
or otherwise has taken place in the parties see C. 0. R.. Ord. t), r. 21 a. 

Payment to Parties Out of District. 

Text and Notes.— Replaced by C. C. Funds Rules, r. 11. 

Infants and Persons of Unsound Mind. 

Note (k ).—For repeals and the power to make rules set' C. (' ( \mdl ) 
Act, 1934, s. 21. 

Note (/).—See ibid., s. 21. Rule 15 is now r. 14 (1933). 


477 - 481 . (See replacement volume.) 

I 


482 . 


483 - 484 . 


Application for Certificate. 

Text and Notes (d), (e).—See, instead, C. C. Funds Rules, r. 1.1. 

Investment and Payment Out of Funds. 

Text and Notes.— Sec, instead, 0. C. Funds Rules, it. 15-20 (duties 

of the Registrar), it. 20-29 (duties of Accountant-General); these rules 

are made under C. C. (Arndt.) Act, 19.14, s. 21 ; as to the liability of the 
Consolidated Fund, see s. 22. 


485-486. (See replacement volume.) 

487. Confession or Admission of Debt. 

Note (»).—Delete “ In . . . r. 3 b.” 

488. ( See replacement volume.) 

489. Judgment in Admissions. 

. ^ EXT an( l Notes (q), (r). —Delete “court fees and” (1933) \s to 
instalments see instead C. C. (Anult.) Act. 1934, s. 20, Far. 625, post .' 

{See replacement volume.) 

Agreement as to Amount of Debt and Payment 

Text and Note (0-Delete as to fees. The amount of fees must be 
slated separately m the agreement, sec r. 4 ( 2 ) (1933) 

Text and Note («).—Delete “ court fees and ” ( 1933 ). 

Admission of Truth of Plaintiff’s Statement. 

Iexp. Delete or where . . . days ” 

Note (a).—Delete rr. 8 , 3». 

{Sec replacement volume.) 

Notice to Admit Facts. 

Text and Note (/)._;Delete. 

[See replacement volume.) 

Notice of Setting Down for Trial 

Note (u ).—Delete “In . . . r . 3 b.” 


490 . 

491 . 


492 . 


493 - 494 . 

495 . 

496 - 510 . 

511 . 


H.L.S.—25 


. days.” 


x 


512—593 

PARAGRAPH 

NUMBERS. 

512 . 

513 . 

514 - 535 . 

536 . 

537 - 538 . 

539 . 

540 - 557 . 

558 - 560 . 

561 . 

562 . 

563 . 

564 - 569 . 

570 . 

571 - 575 . 

576 . 


577 . 


578 - 581 . 

582 . 

583 - 587 . 

588 . 


589 - 593 . 


Laws of England (Replacement) Supplement. 


(See replacement volume.) 

Application for Interlocutory Order. 

Note (d). An application to the judge must be made on written notice 
sened on the opposite party at least 2 days before the hearing, unless the 
judge or registrar gives leave for shorter notice (r. II (8), additional, 1933). 

(See replacement volume.) 


Security for Costs of Discovery. 

Text and Note (h ).—Delete “ if . . . trial ” (1934). 
( See, replacement volume.) 


Notice to Admit Documents. 

Text and Note (s). —Delete. 

{See replacement volume.) 


Trial with Jury, etc. 

Text and Notes. —See, instead, C. C. (Arndt.) Act, 1934, s. 17 ; C. C. R., 
Ord. 22, rr. 1-3. 

Deposit Payable for Jury. 

Note (y ).—Now ibid., r. 3 (1) (1934); the prescribed fee of 10.9. must 
also be paid (ibid.). 


Summons to Jurymen. Penalty . . 

Text and Note (b ).—See C. C. (Arndt.) Act, 1934, s. 



Applications for Exemption. 

Text and Note ( e ).—See, instead, Ord. 22. r. 3 (2) (3) ; Forms 144, 
144c (1934). 

(See replacement volume.) 

Application for Assessors. 

Note (o). —Delete. 

(See replacement volume.) 

Conduct of Case ; Position of Solicitor. 

Note (m ).—The ct. may refuse to hear a solicitor unless he has signed 
and delivered to the ct. a statement of his name, place of business and 
firm name (if any) (C. C. (Amdt.) Act, 1934, s. 25 (2)). 

The ct. has the same power to enforce a solicitor's undertaking in relation 
to proceedings in that ct. as the High Ct. has to enforce an undertaking 
given in relation to proceedings in the High Ct. (ibid., s. 25 (3)). See 
Ord. 54, r. 7. 


Signature of Roll by Solicitor. 

Text and Note (/).—Delete. No roll is to be kept, but notwithstanding 
this or Solicitors Act, 1932. s. 44, a solicitor may practise in the court 
(C. C. (Amdt.) Act, 1934, s. 25 (1) ). 

(See replacement volume.) 

Non-Appearance . . to . . Default Summons. 

Text and Note (k). —Delete “ Where . . . entering judgment.’ 

( See. replacement volume.) 

Registrar’s Powers. 

Text and Note ( k ).—Now £10 (C. C. (Amdt.) Act, 1934, s. 19). 

Reference to Registrar of Matter of Account. 

Note (o).—F or further powers of reference see ibid., s. 20. 

(See replacement volume.) 
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PARAGRAPH 

NUMBERS. 

594 . 

» 

595 - 601 . 

602 . 

603 - 607 . 

608 . 


609 - 624 . 

625 . 


626 - 666 . 

667 . 

668 - 675 . 

676 . 


677 - 684 . 

685 . 

686 - 742 . 

743 . 


744 - 751 . 
752 . 

753 - 758 . 

759 . 

760 - 765 . 

766 . 


VOL. VIII.—County Courts. 594-766 

Service of Copy of Affidavit. 

Note (g ).—Delete “ In . . . r. 3 b.” 

(See replacement volume.) 

Procedure with Jury. 

Note (/).—Rule 22 replaced by R. S. C., Ord. 22. r. t> (1933). 

(See replacement volume.) 

No Interest. 

Note (<?).—But the et. has power to award interest on debts and 
damages for the period between the date when the cause of action arose 
and the <kte of judgment, see Law Reform (Miscellaneous Provisions) Act, 
JJo4, s. 3 ( 1 ); title Money and Moneylending. 

(See replacement volume.) 

Instalments . Less than £20 . . More than £20 

Text and Notes (cR-(/).—T he ot. may order the money to be paid 
(a) in one sum, forthwith or within a fixed period ; or (b) bv'fixed instil 
ments at fixed times (C. C. (Arndt.) Act. J934, s. 26). ' 

(d). The judgment may direct costs to be taxed and paid forth- 
r 11 (1934)) UCh t,mC and ,n SUch mstalm, ’ nts as the ct. thinks lit (Ord. 22, 

Text and Notes (e), (/).—Delete. 

Payment into Court of less than Amount Due 

Text and Note (A).—Delete “ the judgment or . . . costs and ” (1934). 

Payment into Court Necessary. 

Note (i ).—Delete it. 9 , 11 . 

(See, replacement volume..) 

Separate Warrants for Debt and Costs 

Text and Note (i).-Delete the limit of £20, see Ord. 2 .-,. r. 20 (1934). 
(See replacement volume.) 

Withdrawal of Execution. 

Text and Note (r).—Read, instead, “ made either under Ord 27 r ■> 
m consequence . . . seized under ibid., r. 1 , in which ease t 1 ,p PY J„t; ’’ 
is deemed to be abandoned in respect only of the goods so claimed ” ( 1933 " 

(See replacement volume.) 

Payment by Debtor Before Sale. 

Note (d ).—Delete as to form. 

(See replacement volume.) 

Claim for Unliquidated Damages. 

Remitted Actions.—If transferred from Hi<di Cl to civ nt 1 
amount remaining in dispute is less than origfnally cllimcd the'eosK 
after transfer, unless otherwise ordered arc taxed if „i,T ’ ", S 

™ .he th0 h f L" 

deft, successful, on the scale applicable to the amount i rl a- 7 d ,' f 
transfer (Ord. 53, r. 17 a, added 1933). ‘ 1 d pute the 

(See replacement volume.) 

Change of Solicitor. 

Note (a).—Rules 21, 22 revoked. 

(See replacement volume.) 

^n^ 6S ff t0 ^ os * s * n Remitted Actions 

<A. mt. 4 “ f Cmn 

(See replacement volume.) 

Costs Under Extended Jurisdiction 

Text and NoTES.-Delete. J Ct 0n ' 


767-930 

PARAGRAPH 

NUMBERS. 

767 - 773 . 

774 . 

775 - 778 . 

779 . 

780 - 803 . 

804 . 

805 - 814 . 

815 . 

816 . 

817 . 

818 . 

819 - 842 . 

843 . 

844 - 851 . 
852 . 


853 . 

854 . 

855 - 857 . 

858 . 

859 - 882 . 

883 . 

884 - 894 . 

895 . 

896 - 924 . 

925 . 

926 - 930 . 


Laws of England (Replacement) Supplement. 

(See replacement volume.) 

Increased Costs in Actions of Title. 

Text and Note (c ).—Delete “and . . . B ” (1934). 

(See replacement volume.) 

After Payment Into Court. 

Text and Note (a ).—Delete. 

(See replacement volume.) 


Security where Defendant at a Distance . . . 

Text and Note (s). —Delete. 

(See replacement volume.) 

Rules Governing Appeals.. 

Note (r).—R. S. C. as to appeals from High Ct. to C. A. now apply 
subject to the provisions of Ord. 58, r. 20. 

(See replacement volume.) 

Extension of Time and Judgment. 

Text. —For High Ct. substitute C. A. 

Security for Costs. 

Text and Note (o). —Delete rr. 17, 18 ; for High Ct. subst. C. A. 

(See replacement volume.) 

Orders as to Fees. 

Note (r). —Amd. Stat. R. & O., 1934, No. 1401. 

(See replacement volume.) 

Seal of County Court. 

Note (ri). —Further, it is unlawful to deliver or cause to be delivered 
to any person any document which not having been issued under the 
authority of a cty. ct., has, by reason of its form or contents or both, the 
appearance of having been issued under such authority. Penalty £50 
(C. C. (Arndt.) Act, 1934, s. 31). 

(See replacement volume.) 

Special Powers. 

Shops Act, 1934.—See ss. 10 (6), 11, Vol. XIV., p. 080 (c). 

(See replacement volume.) 

Consents. 

Note (h). —Form 2 amd. by Stat. R. & O., 1933, No. 310. 

(See replacement volume.) 


Appeal. 

Note (r). —For High Ct. subst. C. A. (A. J. (Appeals) Act, 1934, s. 2(1), 
Sched.); for procedure see R. S. C., Ord. 58, r. 20. 

(See replacement volume.) 

Jurisdiction. t 

Text and Notes. —Replaced by Local Govt. Act, 1933, Schcd. 

Ft, III., it. 41, 42 ; Vol. XII., pp. 489, 490. 


(See replacement volume.) 


Appeal. 

Text and Note (r). 
1934, s. 2 (1), Sched.) ; 


'or High Ct. subst. C. A. (A. J. (Appeals) Act, 
; mocedure see R. S. C., Ord. 58, r. 20. 


(See replacement volume.) 
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PARAGRAPH 

numbers. 

931 . 


932 - 

1054 . 

1055 . 

1056 - 

1085 . 

1086 . 


VOL. VIII. County Courts. 931 1165 


1087 . 

1088 - 

1095 . 

1096 . 

1097 - 

1109 . 

1110 . 


1111 - 

1121 . 

1122. 

1123 - 

1127 . 

1128 - 

1132 . 

1133 - 

1144 . 

1145 . 

1146 . 

1147 - 

1153 . 

1154 . 

1155 . 

1156 . 

1157 - 

1161 . 

1162 . 

1163 - 

1165 . 


Unsound Mind. 

Funds Rules, Ft. 15, 


Appeal. 

Text and Note (e), (f).~Tho appeal lies to 0. A. (A. J. (Appeals) Act, 
1934, s. 2 (1), Sched.). 

(See replacement volume.) 

Order to Sell Property of Person of Unsound Mind. 

Note (</).—As to investment see, instead, 0. C. Funds Rules, Ft ]5 
made under C. C. (Arndt.) Act, 1934, s. 21 . 

(See replacement volume.) 

Jurisdiction. 

. ^ r OTE (a). These provisions do not now apply to C. Cs. as sect. 75 ( 1 !)) 
is repd. but not reproduced by Local Govt. Act, 1933. 

Application to Tax. 

Note (g ).—Delete subsect. 

(See replacement volume.) 

Pharmacy Acts, 1852, 1868. 

c. ! r *\ XT r?T ld Notes -—R cpd- by Pharmacy and Poisons Act, 1933, s. 31 
ochcd. III. 9 

(See replacement volume.) 

Jurisdiction. 

Note (x ).—'The appeal must be brought in the name of the claimant or 
objector ; if in the name of the election agent the ct. has no jurisdiction 
(Hants Registration Ofiicer v. Ainslie (1933), 97 J. F. 121, C. A.). 

(See replacement volume.) 

Appeal. 

Hig , L Ct ‘ subst C - A ' (A- J- (Appeals) Act, 

1 J34, s. 2 ( 1 ), Sched.); for procedure see R. S. C., Old. 58, r. 20. 

(See replacement volume.) 

Sale of Exhausted Parish Lands Act, 1876 

Text and Notes.—D elete. 

(See replacement volume.) 

Procedure. 

Text and Notes (/), fo).—Delete as to extended jurisdiction and r. 9 a. 

Jurisdiction. 

Text and Note (i).-Delete “and costs thereof.” See A J 
(Miscellaneous Provisions) Act, 1933, s. 7, Vol. VI., Tar. 598, ante. ' 

(See replacement volume.) 

Procedure. 

Note (f ).—Amd. by Stat, it. & U., 1933, No. 89. 

(See replacement volume.) 

Appeal. 

Text and Note (/).— For Hidi Ct suhst C \ i \ r / a 
1934, s. 2 ( 1 ), Sched.); for procedure see R, S. C., Ord.’ 58, v. 20 T ^ Act * 

(See replacement volume.) 

Payment into Court.' 

Note ( 4 ).-Rules 16-22 revoked. Sec 0 . C. Funds Rules, r. 13. 

(See replacement volume.) 




1166-1337 Laws 


of England (Replacement) Supplement. 


PARAGRAPH 

NUMBERS. 

1166 . 

1167 . 

1168 - 

1200. 

1201. 


1202 - 

1203 . 

1204 . 

1205 - 

1221. 

1222. 


1223 - 

1227 . 

1228 . 


1229 . 

1230 - 

1304 . 

1305 . 

1306 - 

1321 . 

1322 . 

1323 - 

1329 . 

1330 . 


1331- 

1335. 

1336. 

1337. 


COURTS. 


(See replacement volume.) 

Admission of the Public. 

Note ( q ).—Provisions of Acts 1908, 1932 re-enacted by Children and 
Young Persons Act, 1933, ss. 37, 47. 

(See replacement volume.) 

Appellate Jurisdiction. 

Xote (e ).—No appeal lies from any order or judgment of the 0. A. 
except with leave of the C. A. or H. L. (A. J. (Appeals) Act, 1934, s. 1(1)). 
This does not affect any existing restriction (s. 1 (3)). The House may by 
order provide for the hearing and determination by a Committee of that 
House of petitions for leave to appeal from C. A. ; Appellate Jurisdiction 
Act, 1876, s. 5 (see note (s), infra), then applies to a petition as it applies 
to appeal (s. 1 ( 2 )). 

(See replacement volume.) 

Constitution of Court. 

Note ( 5 ). —This applies also to a petition for leave to appeal (ibid., 
s. 1 ( 2 )). 

(See replacement volume.) 

Appeals Under Foreign Jurisdiction Act. 

Note (,s). —Abyssinia O. in C. replaced by Ethiopia O. in C. (Stat. 
R. & O., 1934, No. 360); China O. in C. amd. 1933, Nos. 356, 1214; 
Egypt, now Egypt O. in C., 1930-34 Consolidated see 1934, No. 1480. 


(See replacement volatile.) 


Appeal in Forma Pauperis. 

Note (/>).—See Grant v. Australian Knitting Mills, [1933] 
P. C. (petitioner with substantial income ineligible). 


W. N. 275, 


The Record. 

Note (p ).—Reports (if any) on the value of the subject-matter must be 
included in the record (Practice 2\olc, [1933] AY. N. 148). 


(See replacement volume.) 

Power to Make Rules. 

Note (/).—Alter “ M ” to “ H.' 
(See replacement volume.) 


Official Solicitor. 

Note (s). —Now Ord. 22, r. II (1933). 

Note (c).—Now Management of Patients Estates, 


1934, rr. 11, 12. 


(See replacement volume.) 

Jurisdiction Over Indictable Offences. 

Note (b ).—Instead of references to Act 1932, substitute S. J. Act, 1879, 
ss. 10, 11, 49, as amended by Children and Young Persons Act, 1933, 
s. 60, Sched. III. 

Note (c).— Last replaced by Sched. III., supra. 

(See replacement volume.) 


Sittings and Duties. 

Note (< 7 ).—Delete provisions of s. 19. 
(See replacement volume.) 
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PARAGRAPH 
N UMBERS. 

1338 . 

1339. 

1340. 

1341. 

1342. 

1343. 

1344- 

1359. 

1360. 

1361- 

1376. 

1377. 


1378. 

1379- 

1565. 

1566. 


1567- 

1689. 

1690. 

1691- 

1695. 


VOL. VIII.—Cot’ rts. 


1338 1695 


Commission of the Peace. 


Note (p).— Now Local Govt. Act, 1933, a. 3 (5). 

Note (q ).—Now ibid,, ss, 33 (5), 305. 

Borough Sessions. 

Note (a).—Add to s. 163, Local Govt. Act, 1933, s. 59 (3), Soiled 

It'. II. 


XI., 


(See replacement volume.) 

Offences Not Triable. 

Note (d).— Sect. 36 (I), Soiled. 
Act, 1933, ss. 40 (2), 54 (2). 


1. and s. 4s replaced hv Local (lovt. 


(See replacement volume.) 

Appellate Criminal Jurisdiction. 

Note (d) —Sect 7 (1) amd. by S. ■!. (Appeals) Act, 1933, Soiled. 

JNote (/(.-Delete as to s. 21. As to the appeal committee of O S 
see ibid., s. /, title Magistrates. * 

(See replacement volume.) 

Jurisdiction. 

Note (g).— Re-enacted by Children and Young Persons Act, 1933 

S. JO (•)). 

(See replacement volume.) 

Master in Lunacy. 

r, ’5=‘”.V“ 

Inquiries. 

im OT r B 32i7cJ" ,C rel,laCed bV JIana « e "’ p,,t <’ f I’atients Estates Rules, 

(See replacement volume.) 

Rules and Procedure. 

Note (e).~ For rules see now Stat. R. & <). 1934 v n 11 . u ., • , 

the rules of the Supreme Cf. applicable with modifications’ 

1 ext and j\ote ( f ).—Instead R s (' ri \r i- 

certain addition, see Rules, supra, v. 13. ’’ ’ iL,>,) " s wiiu a 

Note (g ).—See now ibid., r. 63. 

(See replacement volume.) 

Railway Rates Tribunal. 

Note (»).—Rules amd. by Stat. It. & 0., 1934, Xos. I, 374 . 

(See replacement volume.) 
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VOL. IX. 


1-142 


r AHAGiLi.ru 
NUMBERS. 

1-40. 

41. 

42-91. 

92. 

93. 


94-107. 

108. 


109. 

110 . 


111-115. 

116. 

117-122. 

123. 

124-129. 

130. 

131. 

132-141. 

142. 


CRIMINAL LAW AND PROCEDURE. 


(Sec replacement volume.) 

Attempt to Commit a Crime. 

^Note (i). 11. v. Ring apprvd. in Lamont v. Si ml hern, [1933J 8. 0. (j.) 
(See replacement volume.) 

Crime s Committed on Boundaries of Counties. 

.Note (/).—Last sect, replaced by Local Govt, Act, 1933, ss. 140, 113. 

Counties of Cities. 

“ N ? TE “ tho «™nd jury . . . there ” substitute 

Provision,) S°l T' L , 0lmt .>' ” ( A • (Miscellaneous 

r .? 1JJ3 ’ ^ched. U •) Instead of last two lines of noto see 

Text and Note (fj.-For “found . . . town," substitute “ sbwed bv 

the proper officer of such court (sec Par. M.posl) under \ J (Iffiscellan 
ecus Provisions) Act, 1933 ” (ibid., Sehcd. II.). • (Misceilan- 

(See replacement volume.) 

Right to Initiate Criminal Proceedings. 

Note (k). A.-G.—Delete 1875, s. 193 ; 1884, s. 2 
A.-G. or Sol. Gen.—Delete Act 1859. 

A.-O , Director of Public Prosecutions and others.—Act 1872 s ‘>4 
sec Voi XII. p 508 g ° Vt - C,eCti0nS by L ° Cal Got1 ' Act, 1933, s. 82(2J | 

AcTiOsTT^gItW 0 D t h ' CCl °i 13 re(iuilcd b - v th(! Allowing : Local Govt. 

DisIffcctL Act! lUtsl (t° ^ " C ° ntraCt)! Indtemcnt t0 

(See replacement volume.) 

N ° Proceedings. 0 ^ T ‘ me in General For Crimi “‘ 

.’WiT" * ' S m ’ rCpl ““ J * « Act, WSJ, 

(See replacement volume.) 

Powers of Peace Officers at Common Law. 

suspicion see McAnUe^EgTn( 1933°),“8 1 'jA b >! e i03?C.T blU S1 ' UU1 ' d ' S 
(See replacement volume.) 

Release on Bail Before Charge. 

I^otl (u). See also Local Govt Act I9T4 ^ i in ■> 

(arrest for personation). ’ * ’ ’ ’ ^ lt ‘ d< il,J [ fc - iJ U 17 (3) 

(See replacement volume.) 

Searching Prisoners. 

!>• *" V 'WUtB. Hit,V„l 

Search Warrants. 

SS “• *= » 

(See replacement volume.) 

D No 1 n!°3 S -pL s°L 1 QU ( eSti °, ns . of Evidence. 

A. J. (Miscellaneous Provisions) Act, an indictment wider 


143 165 

(WR ACK A PH 
NUMBERS. 

143-145. 

146. 


147. 


148. 


Laws or England (Replacement) Supplement 


(See replacement volume.) 

Vexatious Indictments Act, 1859. 

Text and Notes (///.), (//.).— J>clctc ; see Par. 165, post. 

Proceeding Against Corporation. 

'I ext and Note (</).— Delete " to the grand jury ” (A. J. (Miscellaneous 
Provisions) Act, 1933, Sched. 111.). 

Conditional Binding Over. 

Note (/).-- Delete last sub-sect. 


149-162. 

163. 


(S<c replacement volume.) 


Coroner’s Inquisition. 

Text and Note (s ).— For “ 
(Miscellaneous Provisions) Act, 


before the grand jury ” read under A. J* 
11)33 ” (ibid., Sched. II.). 


164. Voluntary Bills. Notice. 

Text and Note (£).—See now infra. 

Text and Note (?).—Delete “ to a grand jury ” (ibid., Sched. III.). 


165. 


Vexatious Indictments Act, 1859. 

Text and Notes (x), (b). —Repd. by A. J. (Miscellaneous Provisions) 
Act, 1933, s. 2 (7), Sched. III., but without affecting any restriction on 
the right to prosecute in particular classes of case. The grand jury is 
abolished (s. 1 (1) ). 


Preferment of Bills of Indictment. 

Restrictions on the Right to Prefer.— Any person may prefer a bill of 
indictment charging any person with an indictable offence (ibid., s. 2 (1) ) 
provided (a) the accused has been committed for trial for the offence, 
or (b) the bill is preferred by the direction or with the consent of a judge 
of the High Court, or pursuant to an order (sec Par. 555) under Perjury 
Act, 1911, s. 9 (s. 2 (2) ). 


Applications for Consent. —An application may be made, (a) if the bill 
is to be preferred at assizes, to a judge (or the commissioner of assize 
(s. 2 (4) ) who is acting or is to act as judge at those assizes or at 
any previous assizes for the same county or place ; (b) if at Q. S., to an 
assize judge for the area including the Q. S. area ; (c) in any case to the 
judge in chambers, K. B. I). (Indictments (Procedure) Rules, 1933 (Stat. 
R. k, 0., No. 745), r. 3 (1) (3) )i ; as to G. Bs., see r. 3 (2). 

The application must he in writing, signed by the applicant or his 
solicitor, and sent to the judge or commissioner by' post or delivered to 
his clerk (r. 4). It must he accompanied by the bill and, unless 
made by the Director of Public Prosecutions, by an affidavit that the 
statements are true, and must state whether previous application has been 
made and whether previous proceedings have been taken under Indictable 
Offences Act, 1S4S, and the result (r. 5). If no proceedings, then the 
reason must be given along with proofs of witnesses to be called, and a 
statement that the evidence will be available at the trial and the case is 
substantially true (r. 6(1)). 

If proceedings have been taken and the justices refused to commit, 
there must be a copy of the depositions (for meaning, see r. 10), proofs of 
evidence not in the depositions and a statement as supra (r. 6 (2) ). 

If the accused has been committed for trial, the reason for the applica¬ 
tion must be given along with proofs of evidence, a copy of the depositions 
if not already transmitted, and a statement as supra (r. 6 (3) ). 

Clerks must allow applicants to inspect and obtain copies of depositions 

on payment of fees (r. 8). 


Giving Consent. —Unless he otherwise directs the judge signifies his 
consent in writing on the application without the attendance of the 
applicant or witnesses ; if he requires attendance it must not be in open 
court. The applicant, failing a special direction, may attend by solicitor 
or counsel (r. 7). 


For subsequent procedure, see Par. 184, 2 } ost. 
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PARAGRAPH 

NUMBERS. 


166 . 


167. 


168 . 

169 . 


VOL. IX. Criminal Law and Procedure. 166—193 

Binding Prosecutor Over . . . 

Text and Notes (c), (</).—R*pd.; see supra. 

Adding Counts. 

Note (/).— Bptete al! except '‘Nothing . . . comply with any other 
enactment (A. (Miscellaneous Provisions) Act-. 193.% Robed II I ) 

J ext and Notes (e), (//).—Jtepd. (ibid.) .. 

Where a person has been committed, the bill mat include either in 
substitution for or ui addition to counts charging the offence for which 
committed, any counts founded on facts or evidence disclosed in any 
examination or deposition taken before a justice in his presence h.’hm 
counts w hich may lawfully be joined in the same indictment 1 (ibid s •> (■>? 
(proviso (l.) ). A charge of a previous com ic ion or of being ailh^ j 
drmikard though not included in the committal or the direct i,m or c“ 
(. ee Pai. lho, supra), may also be included (s. 2 (2). proviso (ii ) | 

What an Indictment Is. 

I ext and Note (A).—For ••presented . . . jury" read "shmed |,y 
the proper officer of the court and presented." " •' 

(See replacement volume.) 

General Provisions. 

Text and Note (j).—Delete " presentment . 

cellaneous Provisions) Act, ,Schcd. II.). 


»'y" (A. .1. (Mis. 


170-177. (See replacement volume.) 


178 . 


Ii. Ids, c. c. A 


Set* 


179 . 

180-181 

182. 


B. 704, C. 0. A. 


183 . 

184 - 193 . 


Allegation Must be Positive. 

Note (s). —if. v. Disney, reported 119331 2 K 
also if. v. Wilmot (1933), 97 J. P. J 4 <|, c. (A. 

Joinder of Several Offences. 

IS ote (/).—if. v. Stringer, reported [1933] I K, 

(See replacement volume.) 

Amendment. 

Text and Note (a).—For “the a mn( ] «.. . u . 

been signed ” (A. J. (Miscellaneous Provisions') Act. 1933 Sed. If!). 

(See replacement volume.) 

Finding of an Indictment. 

Text and Notes.— These provisions so far as relating t„ tUn i • 
now only apply to the grand juries of London ami Mj< 1J g - JUry 
of offences specified in A. J. (Miscellaneous 

(M,, s. 1 (4)). For these, see Pars. 51 99 (l) ,te itu • ‘ V ‘ h 
grand jury is abolished (s. 1 (1) ). ’ ' 1 1 118 savin g the 

A bill of indictment is preferred subject to s 2 (9\ i o + i 

a committal, direction or consent, see Par 165 anti T u mUst be 

to a court by delivering it to the proper ofhee, fe £ jlu P f “ 

clerk of the peace or master of the Crown Office (s 2(5)- a f 1Ze ’ 

with the consent of the prosecutor, he prepares' it bv lm ° where ’ 
the same (r. 1). 1 1 • > by his settlement of 

If he is satisfied that s. 2 (2), suvra hns ^ , . 

sign the bill which thereupon becomes’an indictment ? ButThe 
chairman (mcludmg a deputy recorder denntv l -But the judge or 

s. 2 (5) ) may on the prosecutor’s application or hi! n aCt ^ g chairman . 

officer to sign if satisfied that the requirement l ave b ra ° tl0n dilect the 
(s. 2 (1)). juiremcnts have been complied with 

When signed, the indictment must be proceeded with , 

found by a grand jury and the old procedure nrovki , ' f 14 had been 
to necessary modifications (s. 1 mi. m !, “ S have effeet subject 
Sched. II. v * Dll, as to adaptation, see s. 2 (8), 

Quashing Indictment.—If a bill nrefer.t .4 „ * 

has been signed, it is liable to be quZshed^t it t f ^ *? 8 ’ 2 {2) ’ su P ra ’ 
only those wrongly included may be quashed mS Several c ™nts 

An indictment or count cannot 4 f , 
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194-270 

PARAGRAPH 

NUMBERS. 

194 - 197 . 

198 , 

199 . 

200 - 206 . 

207 . 


208 - 211 . 

212 . 

213 - 245 . 

246 . 

247 . 


248 - 252 . 

253 . 


254 . 


255 - 262 . 

263 . 

264 - 267 . 

268 . 


269 . 

270 . 


Laws of England (Replacement) Supplement. 

(See replacement volume.) 

Stay of Proceedings by Nolle Prosequi. 

Note (/).—Now, not before the bill has been signed. 

Appearance by Defendant. 

Text. —Tor “ found ” substitute “ signed.” 

(See replacement volume.) 

Motion to Quash Indictment. 

Note (k ).—But as to E. v. Thompson , though objection to a defective 
indictment is not raised at the trial, the C. C. A. must take the point and 
decide it, see E. v. Molloy and E. v. Wilmot , Par. 402, note (< 7 ), post. 

(See replacement volume.) 

Autrefois Convict or Acquit. 

Note (h). — E. v. Stringer , reported [1033] 1 K. B. 704, C. C. A. See as 
to these offences Boad Traffic Act, 1934, s. 34, Par. 801, note (m), post. 

(See replacement volume.) 

Powers of Judge. 

Note (a). —For further application of the text see E. v. McMahon (1933), 

24 Cr. App. R. 95. 

# 

Judge’s Summing Up. 

Note (j ).—See also iMwrence v. E., [1933] A. C. 699, F. C. The judge 
must make sure that the jury understand that the prosecution must estab¬ 
lish the charge beyond reasonable doubt (ibid.) 

Note (m). — E. v. Naylor , reported [1933] 1 K. B. 685, C. C. A. ; E. v. 
Parker , reported [1933] 1 K. B. 850, C. C. A. Comment should be made 
with care and with fairness to the accused ; but it is not a misdirection to 
say that failure to disclose an alibi in time to afford an opportunity of its 
being tested is unfortunate (E. v. Littleboy , [1934] 2 K. B. 408, C. C. A.). 

(See replacement volume.) 

Verdict. 

Note (c). —Evidence by a juror that he did not understand English 
sufficiently well to follow the proceedings is inadmissible (E. v. Thomas , 
(1933] 2 K. B. 489, C. C. A.). This decision has been adversely criticised 
in Eas Beliari Lai v. E. (1933), 50 T. L. R. 1, P. C. 

Conviction of . . . Offence Different from that 
Charged . . . 

Note (l). — E. v. Eing apprvd. in Lajnont v. Strathern, [1933] S. C. (J.) 

39. 

Manslaughter.—See Road Traffic Act, 1934, s. 34, Par. 801, note (m), 
post. 

Use of Firearms.—See Firearms and Imitation Firearms (Criminal Use) 
Act, 1933, s. 3 (1), Par. 586, post. 

(See replacement volume.) 

Delivery of Judgment. 

Note (n).—See also Lawrence v. /»., [1933] A. C. 699, P. C. (alteration 
of sentence in absence of accused). 

(See replacement volume.) 

Proof of Corpus Delicti. 

Note (h).— As to the sufficiency of finger-print evidence see Hamilton 
v. H.M. Advocate, Vol. XIII., Par. 669, post. The common law of Scotland 
authorises the taking of finger prints of a person apprehended 1 10U S no 
committed to prison (Adair v. M l Garry, [1933] S. C. (J.) 72). There is no 
corresponding decision on the law of England. See also title Prisons. 

(See replacement volume.) 

Evidence that Deft, has Committed Similar Offences. 

Note (^>).—Cf. E. v. Boothby (1933), 24 Cr. App. R. 112 (subsequent 
pretence inadmissible). 
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PARAGRAPH 

NUMBERS. 

271 - 282 . 

283 . 

284 - 302 . 

303 . 


304 . 

305 . 


306 - 310 . 

311 . 


312 . 

313 . 

314 . 

315 - 318 . 

319 . 

320 - 353 . 

354 . 


355 - 359 . 

360 . 

361 - 364 . 

365 . 


366 . 


VOL. IX.— Criminal Law and Pkookduek. 271—366 

(See replacement volume.) 

Corroboration. 

Note (*). Act 1872, s. 24, replaced as respects local govt, elections 
by Local Govt. Act, 1933, s. 82 (3); see VoL XIT., p. 508. 

(See replacement volume..) 

Cross-examination as to Character, etc. 

Note (p).— Though the prisoner has given evidence of good character 
no question as to whether he has been convicted or charged or acquitted 
should bo asked or allowed unless it helps to elucidate the particular issue 
or goes to credibility ; even in the latter case it ought not to be admitted 
where the jury may be misled into thinking that it goes not to credibility 
but probability of having committed the oilenco charged. In general a 
question on a previous charge resulting in acquittal is inadmissible 
(Maxwell v. Director of Public Prosecutions (1034), 103 L. J. (k. r.) 501, 
41. L.), cf. It. \. 11 aidman (1934), 24 Or. App. It. 204 (receiving ; query 
cross examination as to previous conviction and acquittal). 

Discretion of the Judge. 

Note («).—'The question must not only be brought within the per¬ 
mission given by these provisions but also be justified by the general rules 

of evidence and, for example, be relevant (Maxwell v. Director of Public 
Prosecutions , supra). 


(Sec replacement volume.) 

When Wife or Husband of Deft, may Give Evidence 
for Prosecution. 

Note (t).—Provision as to unemployment insurance re-enacted by 
Unemployment Insurance Act, 1935, s. S9 ( 1 ). 

(See replacement volume.) 

Nature of Corroboration. 

Note (p) —See also It v. Ansell (1934), 24 Or. App. II. 177 (conversation 
of accomplice in absence of accused not admissible against them and not 
corroboration of the accomplice). 

(See replacement volume.) 


Effect of Absence of Corroboration. 

Note (e ).—See also It. v. Bramhill, infra. 

Evidence of Women, Girls and Boys. 

Note (i).—See also It. v. Bramhill (1933), 24 Cr. App. R. 79 . 
(See replacement volume.) 


Imprisonment Without Hard Labour. 

Note ( 6 ).—Rules replaced by Prison Rules, 1933, rr. 141 — 159 . 
(See replacement volume.) 


Detention in Remand Home. 

Note (n).~ For rules as to inspection and 
R, & O., 1933, No. 987. 


management, see Slat. 


(See replacement volume.) 

Committing to Care of Fit Person 

• 1933!no!' m F ° r b ° arding - 0ut rules s - (2), see Slat. R. & 0 


(See replacement volume.) 

Matters to be Considered in Fixing Punishment 

Note (t).-Neither the Prison Cominissi<Lrs nor Uq * 

State has any power to direct that a remand should 1» th , Secrctar -V of 
with a fresh sentence (It. v. Powell (1933), 24 Cr. App. S ^ rv |g) Concun ’ ent, y 

Forfeiture of Office, etc. 

authority^Local Gort.Tt "mt Scteds.'xTxi.^r w™*™ of a ,0< ' al 

t) 
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367-469 

PARAGRAPH 
N UMBERS. 

367 . 

368 . 


(See replacement volume.) 

Disqualifications on Conviction. 

Note (i). —Delete “a parish or district councillor ” ; “Act 1894, 
s 46 n) (c) ’; “ Act 1930, s. 7 ” ; a person is disqualified as a member 
ot a local authority if within 5 years before election or since he lias been 
convicted of an offence and ordered imprisonment for not less than 3 
months without the option of a fine (Local Govt. Act, 1933, s. 59 (1) (e)) • 
this also applies to committees (s. 94). See title Local Govt. 

A seller of poisons on the local authority’s list may be removed from the 

list on conviction of a criminal offence (Pharmacy and Poisons Act 1933 
s. 21(5)). 

369-384. (See replacement volume.) 

385. Bail. 

Note (d ).—For new rules, see Prison Rules, 1933, it. 136- 


140. 


386-401. (See. replacement volume.) 

402. 


Wrong Decision in Law. 

Note (g )—Where an indictment is bad for duplicity but the point has 
not been raised at the trial, the C. C. A., as the point could have been taken 
under the old practice on a writ of error, must take the point and decide 
it (R. v. Molloy, [1921] 2 K. B. 364, C. C. A. ; R. v. Wilmot (1933), 97 
J. P. 149, C. C. A.). 

Note (k). — R. v. Naylor , reported [1933] 1 K. B. 685, C. C. A. ; R. 
v. Parker , reported 1193.31 I K. P>. 850, G. C. A. ; see also R. v. Litflcboy , 
Par. 247. note (m), ante. 


403-421. (See replacement volume.) 

422. Order on Prosecution to Pay Costs of Defence. 

Note (e ).—Delete “ presented . . . Act 1859.’* The sub-sect, extends 
to all cases where the person acquitted has not been committed for trial 
(A. J. (Miscellaneous Provisions) Act, 1933.. Sclied. II., 3). 

Note (/).—Delete C. C. A. 

Text and Notes ( g ), (/*)•—Delete “or . . . Act, 1859 ’’ ; sub-sect, 
repd. by ibid.. Sched. III. 

423-468. (See replacement volirme.) 

469. Inciting to Mutiny. 

Incitement to Disaffection.—If any person maliciously and advisedly 
endeavours to seduce any member of H.M.’s Forces from his duty or 
allegiance to H.M. he is guilty of an offence under Incitement to Dis¬ 
affection Act, 1934 (ibid., s. 1). 

If any person, with intent to commit or to aid, abet, counsel, or procure 
the commission of the above offence, has in his possession or under his 
control any document of such a nature that the dissemination of copies 
‘among members of H.M.’s forces would constitute such an offence, he is 
guilty of an offence under the Act (s. 2(1) ). 

No prosecution may take place without the consent of the Director of 
Public Prosecutions (s. 3 (2) ), and where he carries on a prosecution a 
ct. of S. J. must not deal with the case summarily without his consent 
(s. 3 (3) ). .‘ 

The punishment on conviction on indictment is imprisonment for not 
more than 2 years or a fine of not more than £200 or both ; on summary 
conviction, 4 months or £20 or both (s. 3(1)). 

The ct. may also order any documents connected with the offences to 
be destroyed or dealt with in such manner as may be specified in the order, 
but no documents may be destroyed before expiration of the period for 
lodging an appeal, and if an appeal is lodged, until after the appeal has 
been heard and decided (s. 3 (4) ). 

Search Warrants. —If a judge of the High Ct. is satisfied by information 
on oath that there is reasonable ground for suspecting that an offence has 
been committed and evidence of commission is to be found at any premises 
or place specified in the information he may, on application by a police 
officer, not lower than an inspector, grant a search warrant authorising 
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VAKAiiKAril 

N UMBERS. 

469 

(contd.). 


470-500. 

501. 

502-522. 

523. 

524-528. 

529. 

530-535. 

536. 

537-558. 

559. 

560-585. 

586. 


2, see Matthews v. 


192.J, .s. 122, but consent 


VOL. IX.- CiUMiNAi, Law and Procedure. 469 - 586 

such officer will, other named persons to enter within one month, if neces- 
sary by force and to search the premises or place and every person found 
therein and to seize anything found on the place or person which the 
office! has reasonable ground for suspecting to be evidence of the com 

of an'off f n th ° ° ff<inC f i 'f ( u ) ?' e Warrant cnn <m| y b <* issued in respect 
of an offence suspected to have been committed within 3 months of the 

laying of the information (proviso (a) ). The officer who conducts or directs 

a search on premises must notify the occupier (hat the search has taken 

1 lace and supply him with a list of documents or objects removed Where 

STS)- 6 rem0Ved fr0m a P erSon he supplied wi'th a list 

A woman must not be searched except by a woman (s. 2 (3) ) Anythin-' 
seized may be retained for a month or until the conclusion of proceedin«s” 
if an}, commenced within that period. Subject to this and the court's 
power under s. 3 (4), supra, the Police (Property) Act, 1897 (see title 
Magistrates) applies to the disposal of the property (s. 2 (4) ). 

(See. replacement volume.) 

Disturbing Religious Meetings. 

Note (<*).—.As to “ divine service ” in Art I860, s. 

Ktn 9, Vo! - XI.. Par. 1440, note (<), post. 

(See replacement volume.) 

What is Extortion. 

Note (/).—Sects. replaced by Local Govt. Act 
not required. 

(See replacement, volume.) 

Gaolers. 

Note (d ).—Rule replaced by Prison Rules, 1933, r. 71. 

(See replacement volume.) 

Grant of Honours. 

Note ( c). —Delete as to sub-s. 4. 

(Nee replacement volume.) 

Application of Vexatious Indictments Act 

Text and Notes. —Delete. 

(See replacement volume.) 

Resisting Peace Officer. 

Use of Firearms.—A person w ho makes or attemnf« i 
whatsoever of a firearm or imitation firearm with intent to US6 

vent the lawful apprehension or detention of himself or mv t’| S ° T PI °' 

(Fir ™ and lmitation 

from^iteh'anyshot^buUe^or other^nksde cmfbe'd^char^e^and 6 * 0 ^^ 011 

except for the purpose of the definition of “ imitation'fce7rm “I n ’ 
hibited weapon as defined by Firearms Act, 1920 s. G. ’ d P ro ' 

lmitation firearm” means anything which*has'tli* 
being a firearm, whether it is canable of . • th a PP ea ranee of 

other missile or not (s. 5 (2)). ai g j ng any shot, bullet or 

The punishment for the offence is ™»n Q l i 

veara (& 1 /i\ \ n r I kei\itude not excopdino- 1 j 

>ears [s. i (1) ). in the case of apprehension nr a** eam g ** 

an offence committed hv him thi^nenaltv is , tl( ? n of hl ™elf for 
for that other offence (s. 1 (2)). P 3 ' addltlonai to the penalty 

If on the trial of an indictment for m i 

not satisfied that the deft, is guilty hut are LTe the W are 

under s. 2, infra, they may find him guilty underliet ^ b * is 

Possession of Firearms.—A person who ! fc sect (s ‘ 3 P) )• 

or at the time of his apprehension for an off 6 lmG ^ comm htmg, 
m/m, has in hi* poss^ion any fi^ Sohed! 

he shows that he had it in his possession for a lawf T v®*™’ is ’ ™ less 
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588 -804 

I’AK.V GK.M’H 
NUMBERS. 

586 

( contd.). 


587-635. 

636. 


637-671. 
672. 


673-718. 

719. 

720-721. 

722. 

723-728. 

729. 

730-758. 

759. 

760-772. 

773. 


774-800. 

801. 


802-803. 

804. 


Laws or England (Replacement) Supplement. 




I his applies (s. 2 (2). Sched.) to offences under the following : Malicious 
Damage Act 1861, ss. 1-12, 14, 15, 26-29, 33-38, 64 ; Offences against 
the. Person Act, 1861, ss. 20—22, 30, 32, 38, 47, 48, 53—56; Vacancy 
Act, 1824, s. 4, as referred to and amended by Prevention of Crimes Act, 
1871, s.^ 15, and Penal Servitude Act, 1891, s. 7; Prevention of Crimes 
Act, 1871, s. 7, Pars. 3, 4 ; Larceny Act, 1916, ss. 2—4, 12—15, 24—27 
28 (2) (4), 29, 30 ; Load Traffic Act, 1930, s. 28 ; aiding and abetting 
the foiegoing; attempting to commit the foregoing, except an offence 
under Malicious Damage Act, 1861, ss. 8, 27 or 38. 


(See replacement volume.) 


Piracy Jure Gentium. 

Note (r). Ihc Privy Council have now held that the older definitions 
aie too narrow. Actual robbery is not an essential element in the crime ; 
a frustrated attempt to commit a piratical robbery is equally piracy jure 
gentium (Re Piracy Jure. Gentium, [1934] A. C. 586, P. C.). 

(See replacement volume.) 


Unnatural Offences. 

Note (i). —The offence of indecent assault is not limited to one of a 
sodomitical character. It may be committed by a woman (R. v. Hare 
[1934] 1 IC. B. 354 C. C. A.). 


(See replacement volume.) 

Statutory Misdemeanours. 

Note (?t).—This sect, now extends to electricity, see Electricity (Supply) 
Act, 1919, s. 31, Vol. XII., p. 641. 

(See replacement volume.) 

Sale of Goods with Forged Marks. 

Note (r). —Delete s. 13. 

(Sec replacement volume.) 

Acts Tending to Public Mischief. 

Note (/).—See also R. v. J., [1933] N. 1. 73 (false return to defraud 
Revenue). 


(See replacement volume..) 

Negligence. 

Note (m). — R. v. Stringer , reported [1933] 1 K. B. 704, C. C. A. 

(See replacement volume.) 

Verdict. 

Text. —A person tried for manslaughter in connection with driving a 
motor vehicle may be found guilty of dangerous driving, see Road Traffic 
Act, 1934, s. 34, Par. 801, note (ui), post. 

(See replacement volume.) 


Dangerous Driving of Motor Vehicles. 

Note (in). — R. v. Stringer, reported [1933] 1 K. B. 704, C. (J. A. See 
also R. v. Carr (1934), 24 Cr. App. R. 199. An indictment under Act 
1930, s. 15, should avoid the word “ drunk (R. v. Carr). 

A person indicted for manslaughter in connection with driving a motor 
vehicle may be convicted of dangerous driving under s. 11, whether or 
not the requirements of s. 21 (notices) have been satisfied (Road Traffic 
Act, 1934, s. 34). 

Note (n). —For an offence under s. 11,2 years is substituted for 6 months 
(Act 1934, s. 4). 

(See replacement volume.) 

Consent. 

Note (u ,).— If an act is unlawful in itself as being criminal, consent 
eamiot render it lawful. Where a man caned a girl indecently the first 
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PARAGRAPH 

NUMBERS. 

804 

(■ contd .). 

805-832. 

833. 

834-836. 

837. 


838-845. 

846. 


847-848. 

849. 

850-860. 

861. 


862-885. 

886 . 

887. 

888 . 

889-912. 

913. 


914-932. 

933. 


934-962. 

963. 

964-1047. 


VOL. IX. —Criminal Law and Pkocjsdukh. 804 1047 

question was whether the blows were likely or intended to do bodily 

harm Only if answered in the negative was it then necessary for the 

jury to consider whether the prosecutrix had proved absence of consent 
(A. v Donovan, 1.1934] 2 K. B. 498, C. C. A.). 

(Sec replacement volume.) 

Female Permitting Incest. 

Text and Notes (u), (a).—Delete. 

(See replacement volume.) 

Indecent Assault. 


[iSZTi S,?"' bc comraitted by a " owan (A> ' '• 

Note (/>•). lord, folld. in It. v. J laugkan (1934), 24 (Jr. App. |{. 

Aote (/). .Vs to May's Case that the burden is on the prose cut 
negative consent see also JR. v. Donovan, Par. 804, note (//), ante. 

(See replacement volume.) 

Neglect of Children. 

Note (m). The Form should include; the word *• wilfully ” 

II a tier, mfra). J 

M.mf K o ( /r ~T hc j r,r st b ° ,lirct,twl •»« this meaning (A*, v. 
(nM4), 24 Or. App. H. 117). 


11 arc, 

130. 
rix to 


(It. v. 
Walker 


(See replacement volume.) 

Procedure. 

Text and Notes (l), (m).— Delete. 

(See replacement volume.) 

Larceny by a Trick. 

N°i T1 - (n).—. Possession entrusted for purpose of sale Folk,., v Kino 
appld. in London Jewellers, Ltd. v. AHutljoroinjh, 119311 •> K 15 >o ( ; (' \ 
(false pretences). 1 1 ' - w, > <'• A - 

(See replacement volume.) 

Stealing from Post Office 

- -. —* 

(See replacement volume.) 

Evidence. 

Note (t).—On an indictment for larceny there is no power to convict 
of fraudulent conversion (It. v. Stevens (1933), 24 Cr. App. R. So). 

(See replacement volume.) 

Robbery, etc., by Person Armed with Weapon 

Note (q). A firearm or imitation firearm (sec Par 580 ante\\ * 1 i 
an “ offensive weapon or instrument ” notwithstanding that it ■ f d . cc “ ct 
or is otherwise incapable of discharging anv shot hTilln! n 1 '’ adc , 1 

(Firearms and Imitation Firearms (Criminal Use) Act, 193:1, ° 4 ” 1U1SS1 0 

(See replacement volume.) 

Being Found Armed by Night 

~ * *. fa. urn,, ,, 

* v - 1193,1 »*• •>«, 
mav Ik: admissible4 “ d °° rS corres P°nd to the imolemen 


(See replacement volume.) 

Intent to Defraud. 

Note (h). — Oldham distghd in It v /-> m 

112 (subsequent pretence inadmissible). °° * >J M 

(See replacement volume.) 


>p. R 
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PARAGRAPH 

NCHBEP.S. 

1048 . 


1049- 

1052. 

1053. 

1054- 

1064. 

1065. 

1066- 

1071. 


Forging Licence . . . under Act 1930. 

I ext. Road and Rail Iraffic Act, 1933, s. 34 (1), is a similar provision 
regarding the forgery of a licence or any document, plate or mark by which 
a vehicle is to be identified as being an authorised vehicle. This also 
applies to a document evidencing the appointment of an examiner or 
other officer for the purposes of the Act (s. 34 (2) ). The same punish¬ 
ment is imposed by Road Traffic Act, 1934, s. 25 (4), which makes it a 
misdemeanour for any person with intent to deceive to alter a record 
made undei the sect. See title Street and Aerial Traffic. 

(See replacement volume.) 

Defacing.Ballot Papers. 

.Note (c). — As to local govt, elections, see Local Govt. Act, 1933, s. 81, 
Vol. XII., p. 511. 

(See replacement volume.) 

Summary Conviction. 

Note (e). —Act 1903, s. 5, replaced by Local Govt. Act, 1933, Sched. IX., 
18. 

(See replacement volume.) 


1072. 

1073- 

1115. 


Setting Fire to Other Buildings, Goods, etc. 

Note (d). —If the indictment omits the crucial words “ in such circum¬ 
stances, etc.,” it discloses no offence and is bad in law (Ji. v. Hyde (1934), 
24 Cr. App. R. 149). 

(See replacement volume.) 
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VOL. IX. 


1116-1278 


PARAGRAPH 

NUMBERS. 

1116. 

1117- 

1140. 

1141. 

1142- 

1159. 

1160. 


1161- 

1162. 

1163. 

1164- 

1172. 

1173. 

1174- 

1176. 

1177. 

1178- 

1189. 

1190. 

1191- 

1267. 

1268. 


1269- 

1272. 

1273. 

1274- 

1277. 

1278. 


CROWN PRACTICE. 


Latin Informations. 

Note (6).—As to recovery of Crown debts by writ of summons, see A. J 
(Miscellaneous Provisions) Act, 1933. s. 4 (1), Par. 1100. pout. 

(See replacement volume.) 

Costs. 

Xoti: (/w).—Replaced by A. .J. (Miscellaneous Provisions) Act, 1933 
s. 7 ; see Vol. VI., Par. 598, ante. 

(See replacement volume.) 

Summary Recovery of Duties. 

Note (g) —As to summary determination of liability to death duties 

see A. J. (Miscellaneous Provisions) Act, 1933, s. 3 ; title Estate and 
Other Death Duties. 

Recovery of Crown Debts. Writ of Summons. 

(town debts may, without prejudice to recovery by means of an infor- 
mation be recovered by proceedings instituted by writ of summons (ibid., 

1 ' As lo InstiUl1,u, ‘ 1,1 1l,( * ctv. ct.. seo R. 4 (2), Vol. VIII., Par. 

— T'S, (DltCm 

(See replacement volume.) 

Information. 

(oS ;S, >. lf in “ ludes lithos, ' iii,hy and ■ stc,Kii 

(See replacement volume.) 

Costs. 


Note (m)-Replaced by A. J. (Miscellaneous Provisions) 
s. , ; see Vol. VI., Par. 598. ante. 


Act, 1933, 


(See replacement volume.) 

When it Does Not Lie. 

Ch*^439 (0) -~ A,lmmwlrah,r °J Uennan Properly v. Knoop, reported [1933] 
(See replacement volume.) 

Costs. 

Note (m) —For the new provisions as to costs in Crown proceeding 
see A. J. (Miscellaneous Provisions) Aot, 1933, s. 7, Vol. VI., Par. bfs’ 

(See replacement volume.) 

Habeas Corpus Ad Deliberandum and Recioias 

- %&&&!&: arira 

iS 1 !;" I*- * (Miscellaneous Im] 

(See replacement volume.) 

Municipal Elections. 

bV L ° Pa ' ** ^ >*33, , 73 

(See replacement volume.) 

Statutory Right to Inspection. 

see title Lot^ToVT.^^ 5 ' 40611 by LoCal Govt Act < 1933, s. 283 (4) ; 
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PARAGRAPH 
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NUMBERS. 



1280- 

1285. 

1286. 

1287- 

1308. 

1309. 


1310- 

1321. 

1322. 


Enforcement of Statutory Duties. 

Note (m).—But this register is no longer kept, except so far as the 
Council otherwise directs (Pharmacy and Poisons Act, 1933, s. 1 (6)). 

(See replacement volume.) 

Other Duties. 

Note (/).—See now Local Govt. Act, 1933, Sched. II., Pt. III., 6. 
Text and Note ( h ).—Repd. 

(See replacement volume.) 

No Other Legal Remedy. 

Note (i). —For last case substitute Borough of Stepney v. John Walker 
<f; Sons, Ltd., [1934] A. C. 305. See also 11. v. Be/lwcllty (J. D. C., Ex parte 
Price, [1934] 1 K. B. 333. 

(See replacement volume.) 

Arbitrators. 


1323- 

1324. 

1325. 

1326- 

1329. 

1330. 

1331- 

1337. 

1338. 

1339- 

1341. 

1342. 

1343- 

1365. 

1366. 


Text and Note (r). —Sect. 19 replaced by the extended provisions of 
Arbitration Act, 1934, s. 9, see Vol. I., Pars. 1109, 1114, ante. 

(See replacement volume.) 

Application For Order Nisi. 

Text and Notes (p), (q ).— Repd. 

(See replacement volume.) 

Service of Notice of Order Nisi. 

Note (6).—Subsect. repd. 

(See replacement volume.) 

Order Absolute. 

Text and Notes (/), (g).— Repd., delete. 

(See replacement volume.) 

Peremptory Writ. 

Note (l). —Sect. repd. 

(See replacement volume.) 

Crown. 

Text and Notes.— See, instead, A. J. (Miscellaneous Provisions) Act, 
1933, s. 7, Vol. VI., Par. 598, ante. 


1367. 

1368- 

1370. 

1371. 

1372- 

1373. 

1374. 


1375- 

1376. 


Municipal Election. 

Text and Note (m). —Repd. ; delete. 

(See replacement volume.) 

Application for Costs. 

Text and Notes (i), (k ).— Repd. ; delete. 

(See replacement volume.) 

Duties Must Be Public. 

Note (c). —Proceedings by way of information cannot now be instituted 
against a person on the ground that while disqualified he has acted or 
claimed to act as a member of a local authority (C. C., C. B. C., C. D. y., 
P. C.) or mayor (Local Govt. Act, 1933, ss. 84 (6), 305) or elective auditor 

of a borough (s. 84 (8) ) ; this also applies to committees, subcommittees., 
and joint committees of local authorities (s. 94). For similar provision 
as to the metropolis see London County Council (Geneial Powers) - e , 

1934, s. 36 (6) ). . A1 ... 

Text and Notes (h)—(m).— Delete so far as relating to local authorities, 

see note (c), supra. 

(See replacement volume.) 
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PARAGRAPH 

NUMBERS. 

1377. 

1378- 

1379. 

1380. 

1381. 

1382. 

1383- 

1384. 

1385. 

1386. 

1387. 

1388- 

1390. 

1391. 

1392. 

1393. 

1394- 

1448. 

1449. 


1450- 

1451. 

1452. 


1453- 

1482. 

1483. 


1484. 

1485- 

1528. 


VOL. IX.- -Crown Practice. 1377 1528 
Election to Municipal Offices. 

Notes (<), («).—See now Vol. XU., p. 470. 

Iexp and Note (a ).—The remedy is abolished, see Local Govt. Act, 
1933, s. 84 (6), supra. 

(See replacement volume.) 

Discretion .of Court. 

Note (o).—-But see now ibid., s. 84 ((>), supra. 

(See replacement volume.) 

Private Relators. 

Text and Notes (c)—(<?).— Repd. ; sec ibid.. *. 84 («), .supra. 

(See replacement volume.) 

Time Limit. 

Text and Notes (<)—(*).— Repd. ; see ibid., s. 84 (0), supra. 

Municipal Elections. 

Text and Note (/).—Delete ; see ibid., s. ,S4 (0), supra. 

Application. 

Text and Notes (h), ( i ), (/;).—Repd. ; see ibid., s. 84 (fi), supra. 

(See replacement volume.) 

Consolidation. 

Note (e).— Act repd. ; see s. 84 ((>), supra. 

(Sec replacement volume.) 

Costs. 

t0 ^ rown C08ts » scc A. <1. (Miscellaneous Provisions) Acl, 
1933, s. /, \ ol. VI., Par. 598, ante. 

(See replacement volume.) 

Certiorari Lies only in Respect of Judicial Acts. 

Note (.$•).— Appld. in Errinejton v. Minister of Health, [1935] 1 K. B. 
240, (.. A. 

Note (<).—The principle was applied in It. v. Hendon R. D. C., Ex parte 
Clwley, [1933] 2 K. B. 696 (resolution of authority granting permission 
to build under a town planning (interim development) order; a judicial 
proceeding quashed on certiorari). Certiorari lies to the Milk Marketing 
Bd. (R. v. Milk Marketing Board, Ex parte North (1934), 50 T. L. R. 55<h 

(See replacement volume.) 

Municipal Corporations. 

Text and Notes.—T hese provisions (except as to London) are replaced 

by Act ’- ! 933 ; SS * 187, 184 ’ which do not make certiorari 

available but give a right of appeal to the High Ct., see ss. 187 (3), 184 (5). 

(See replacement volume.) 

Statutory Discretion. 

Note (e).—Delete first two references; remedy not now expressly 
available, see Local Govt. Act, 1933, ss. 187 (3), 184 (5), Par. 1452, 

Want of Jurisdiction. 

c ^° TE ^'— R - v - Middlesex JJ„ Ex parte Bond, affd. [1933] 2 K. B. 1, 
(See replacement volume.) 
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VOL. X. 


CUSTOMS AND USAGES. 

PARAGRAPH , 

NUMBERS. 

1-95. {See replacement volume.) 

96. Usages of Ports of the U. K. 

Note (k).—The Rehearo, reported [1933] P. 28(3. 

(See replacement volume.) 


97-99. 


too 151 


Laws of England (Replacement) Supplement. 


DAMAGES. 


PARAGRAPH 

NUMBERS. 

100 . 

101 . 


102-107 

108. 


(See replacement volume.) 

Restitutio In Integrum. 

i Edison n ‘I K)rk> ' 1 The Liesbosch, Vredtjer v. S.S. Edison, 

[1.M3J A. ( . 449. 

(See replacement volume.) 

Exemplary Damages. 

Note (I). —In actions in contract and tort which survive for the benefit 
of an estate exemplary damages arc not recoverable, see Law Reform 
(Miscellaneous Provisions) Act, 1934, s. 1 (2) (a), Vol. XIV., Par. 544. 


109-124. (See replacement volume.) 


125. 


126-127. 

128. 


129. 

130. 


131-136 

137. 


138. 


139. 


140-149 

150. 


151 . 


Sub-Contract. 

Note ( d ).—In ascertaining in an action against a carrier for non-delivery 
of goods the value of the goods at the date of the breach, whether there 
is or is not a market, no account may be taken, in the absence of notice 
to the carrier, of any intermediate contracts entered into with a third 
party for the sale or purchase of the goods (The Arpad , [1934] P. 189, C. A.). 

Note (g). —But contracts made at a date far removed from the date of 
the breach cannot be considered as evidence of the value of the goods at 
the date of the breach (ibid.). 

(See replacement volume.) 

Damages in Tort. 

Notes (q), ( 5 ).—The Edison reported The Liesbosch , Dredger v. S.S. 
Edison , [1933] A. C. 449. 

(See replacement volume.) 

Remoteness of Damage. 

Note (x ).— The Edison reported, The Liesbosch , Dredger v. S.S. Edison , 
[1933] A. C. 449. 

(See replacement volume.) 

Breach of Promise of Marriage. 

Note (x). —Where the action is by the personal representative damages 
are restricted to the damage to the estate, see Law Reform (Miscellaneous 
Provisions) Act, 1934, s. 1 (2) (b), Vol. XIV., Par. 541. 

Agreement to Sustain Credit. 

Note (a).— Vanbcrgcn v. St. Edmunds Properties , Ltd. , reported [1933J 
2 K. B. 223, C. A. 

Pain and Suffering, etc. 

Note (/).—The shortening of the expectation of life of the injured 
plaintiff may be considered (Flint v. Jjovdl , [1935] 1 K. B. 354, C. A.). 

(See replacement vol tone.) 

No Rigid Rule for All Cases. 

Note (/ ). —The Edison reported. The Liesbosch, Dredger v. S.S. Edison , 
[1933] A. C. 449. 

Measure in Contract. 

Note ( o ).—Sect, replaced by Law Reform (Miscellaneous Provisions) 
Act, 1934, s. 3 (1); sec title Money and Money Lending. 


PARAGRAPH 

NUMBERS. 


152. 


153. 


154. 

155. 

156-168. 

169. 


170. 


171. 


VOL. X.— Damages. 152 -198 

To Do One of Two Things. 

Note (7).— See also Withers v. Qmural Theatre Corp., infra. 

To Pay or Lend Money. 

Note (r). But as to interest, sec Law Reform (Miscellaneous Pro¬ 
visions) Act, 1934, s. 3 (1), supra. 

(See replacement volume.) 

No Market. 

Xote (/.•).—But sec the qualification in The .\rpad , Par. 125, ante, 

(See replacement volume.) 

Theatrical Contracts. 

^ Note (s). — Withers v. General Theatre Corpn ., reported 11033] 2 K. P>. 

.)3G, C. A., explaining that damage to a reputation already existing cannot, 
be considered. 

Covenant to Repair. 

Note (w). —See, further, Hanson v. Neuman , 
title Landlord and Tenant. 

Damages Recoverable in Tort. 

Note (•£)• Ihe Court has power to award interest on damages, see Law 

Reform (Miscellaneous Provisions) Act, 1034, s. 3 (1); title Money and 
Money Lending. 


[ 1934J (’h. 20S, C. A. ; 


172-177. (See replacement volume.) 


178. 


179-186. 

187. 


Conversion. 

Text and Note (/).—See, instead, Law Reform (Miscellaneous Pro¬ 
visions) Act, 1034, s. 3 ( 1 ) ; title Money and Money Lending. 

Note (fl).—-The law as to the exclusion of intermediate contracts of 
sale as applied in actions of contract applies also in actions of tort, see 
the Arpad , Par. 125, ante. 

(See replacement volume.) 

Particular Actions. 

Note (/,•).—See, now, Law Reform 
1034, s. 1 (2) (b), Vol. XIV., Par. 451. 


(Miscellaneous Provisions) Act, 


188-190. (Sec replacement volume.) 

191. Damages Expressed in Foreign Currency. 

Note ( 7 ).—Lines 23, 24, p. 151, alter to The Baarn, [1933] P. 251 C A 
at pp. 2o4, 26;), 271, 274; expld. in The Baarn (No. 2 ), [1934] 1 > 171 ’ 

L. A foreign deposit which cannot be converted into sterling cannot 
satisfy or reduce damages payable in sterling (ibid.). 

Note (r).—See also The Baarn , supra. 

192-198. (See replacement volume.) 
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199-404 


Laws of England (Replacement) Supplement. 



PARAGRAPH 

NUMBERS. 


199-221. 


222 . 


223-293. 

294. 

295-306. 

307. 

308-317. 

318. 

319-351. 

352. 

353. 

354-401. 
402. 


403-404. 


DEEDS AND OTHER INSTRUMENTS. 

(See replacement volume.) 

Contracts Under Public Health Act, 1875. 

Text and Notes (<?), (/).—Repd. Contracts by local authorities and 
committees are onl}' required to be made according to standing orders, 
see Local Govt. Act, 1933, s. 266 (2); title Local Govt. 

(See replacement volume.) 

Definition. 

Note (u). —Act 1833, s. 28, repd. 

(See replacement volume.) 

Representation as to Character, Demand, Consent, etc. 

Text and Note (d). —Delete. 

(See replacement volume.) 

Words to be Taken in Ordinary Sense. 

Note (r/).— Re Sassoon , affd. sub nom. I. R. C. v. Raphael (1934), 51 
T. L. R. 152, H. L. 

(See replacement volume.) 

Effect of Recitals on Construction. 

Note (/).— Re Sassoon, affd. sub nom. I. R. C. v. Raphael (1934), 
51 T. L. R. 152, H. L. 

Operative Part Not Controlled by Recitals. 

Note (p). — Re Sassoon , affd. sub nom. I. R. G. v. Raphael (1934), 51 
T. L. R. 152, H. L. 

(See replacement volume.) 

Assignment of After-acquired Property. 

Note (/).—See also Re GillotVs Settlement , [1934) Ch. 97. 

(See replacement volume.) 
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VOL. X. 


405 541 


PARAGRAPH 

NUMBERS. 

405-407. 

408. 

409-410. 

411. 

412. 


413-462. 

463. 


464-466. 

467. 

468. 


469-478. 

479. 


480-500. 

501. 

502-508. 

509. 


510-541. 


DISCOVERY, INSPECTION, INTERRO¬ 
GATORIES. 


(See replacement volume.) 

Effect of Judicature Act. 

JY>te (^)* bIso Hillman s Airways, Lid. v. Societd Anonymc 
1LEditions Aeronautiques Internationalea. Par. 509, note (g), post. 

(See replacement volume.) 

Generally. 

Text and Notes (c), (d). —The el. has now power, see Arbitration Act, 
1934, s. 8(1), Sched. I. (2). 

Matrimonial Causes. 

Note (c).—The principle does not apply to other proceedings where the 

cause of action is not based on adultery and the object is not to prove 

adultery (Elliott v. Albert , [1934] 1 K. B. 050, C. A. (action for enticement 
of husband)). 

(See replacement volume.) 

Communications Between Client and Legal Adviser 
Directly. 

Note (p ).—The subsect, is replaced by Local (Jovt. Act, 1933, s. 283, 
applicable to all local authorities. 

(See replacement volume.) 

Communications Passing Between Solicitor and Non- 
Professional Agent or Third Party. 

Note (a).—See also Ogden v. London Electric Rail. Co., infra. 

Communications Between Party and Non-Professional 
Agent or Third Party. 

Note ^]-—C°ok' a Caee w as wrongly decided (Ogden v. London Electric 
Rati. Co. (1933), 49 T. L. R. 542, C. A., at p. 544). 

Note ( i ).—See also ibid.. 

(See replacement volume.) 

State Documents. 

Note (r).— The objection to produce a “ particular ” document must 
be made in a lawful manner ; thus to say it is one of a class which it would 

( T.' L. R‘ 87) Pl % t0 diSCl ° SC iS i,,Valid ^ri'jdmann v. 1locker 
(See replacement volume.) 

Particular Cases. 

JttSZSF "■ 1K - *• »■ *• (-»»*. 

(See replacement volume.) 

Libel. 

Note (</).—The statute gives the right to discovery of the name of H,p 
printer, etc., and such right is now enforceable ! h 

(Hillman's Airways, Ltd. v. Societd Anonume IV V rr' lnt ^ rro g a tones 
Internationales, [1934] 2 K. B. 356); see title 

(See replacement volume.) 
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542—789 


Laws of England (Replacement) Supplement. 


PARAGRAPH 

numbers. 

542. 

543. 

544-574. 

575. 


576-664. 

665. 

666-670. 

671. 

672-718. 

719. 


720-730. 

731. 


732-745. 

746. 

747-782. 

783. 

784-788. 

789. 


DISTRESS. 


(Sec replacement volume.) 

Nature of Law of Distress. 

Note (d). Tor application to tithe rentcliarge see Swaffer v. Mulcahy, 
Par. 789, note (*), post. J 

(See replacement volume.) • .. * • : 

Churchwardens . . and their Successors. 

Note (b ).—Act 1894, s. 5 (2) (c), now repel, by Local Govt. Act, 1933, 

For transfer of powers of vestries and churchwardens 
in boroughs and urban districts, see s. 269 (1). 

Note (c).—S ect. 17 now repd. by Act 1933, supra. 

(See replacement volume.) 

Impounding. 

Note (j).—Lavell <Ss Co. v. O'Leary , reported [1933] 2 K. B. 200, 0. A. 
(See replacement volume.) 

Nature of Possession to be Kept. 

Note (c ).— Lavell & Co. v. O'Leary , reported [1933] 2 K. B. 200, C. A. 
(See replacement volume.) 

Exceptions. 

Note (Z).—There is a mistake in value where the opposition of the 
landlord and others prevents the market value being obtained (Withers v. 
Spicer (1934), 51 T. L. R. 89, C. A.). 

Note (m). —See also Withers v. Spicer , supra. 

(See replacement volume.) 

Poundbreach. 

Notes (d), (/), (g). — Lavell <0 Co. v. O'Leary , reported [1933] 2 K. B. 
200, C. A. 

(See replacement volume.) 

Who May Proceed and Against Whom. 

Note (q ).—See also Swaffer v. Mulcahy , [1934] 1 lv. B. 608. 

(Sec replacement volume.) 

What may be Distrained. 

Note (g ).— For application to tithe rentcliarge, see Swaffer v. Mulcahy, 
Par. 789, note ( i ), post. 

(See replacement volume.) 

Distress Under Order of County Court. 

Note (i).—The officer before he distrains is not required to give 10 
days’ notice as provided under the Act of 1836 (Queen Anne's Bounty v. 
Thorne, [1934] 2 K. B. 175, C. A., disapproving Warden and Scholars of 
New College, Oxford v. Davison (1933), 49 T. L. R. 579). 

This statutory form of distress is more analogous to the method of 
execution (see Par. 543 (d) ) than to the common law right of distress. 
Hence the so-called statute 51 Hen. 3 Stat. 4. known as Les Estatuz del 
Eschekere , which was but a declaration of the common law exempting 
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789-820 


PABAGBAl'fl 

NUMBERS. 

789 

( contd .). 


790. 


791-820. 


VOL. X.— Distress. 

from distress “ besfces kc gargnent sa terre ” (meaning beasts of the 
plough) and sheep, does not apply (Stvnffer v. Mulcaliy , [1934] 1 K. B. 608.) 

Note ( j). —The distress extends not only to the produce of, but to all 
goods and chattels on, the land not specifically exempt by statute (Queen 
Anne's Bounty v. Thorne , [1934] 1 K. B. 297). 

Distress Under Tithe Act, 1836. 

Note (/). —This deals with quantum ; it docs not limit the arrears to 
the two years immediately antecedent to the date of distress; the time 
limit is as stated in Par. 791 (Queen Anne's Bounty v. Blue/clock's Executors, 
[1934J 1 K. B. 599). 

See, further, Queen Aunts Bounty v. Cooke , Vol. XI., Par. 1596, note (s), 
post. 

(See replacement volume.) 


/ 
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821- 920 


PARAGRAPH 

NUMBERS. 

821-844. 

845. 


846-855. 

856. 

857. 

858. 


859. 

860-881. 
882. 

883-920. 





DISTRIBUTION AND DESCENT. 

-- 


{See replacement volume.) 

Advancement. 

Not k (m). luinds transferred by trustees of a marriage settlement to a 
son in pursuance of an appointment b} T his father and a surrender of the 
fathers life interest are not money by way of advancement paid by the 
father within the clause (Re Reeve, [1935] 1 Ch. 110). 

(See replacement volume.) 


Lunacy Continuing from 1925 till Death. 

Note (/).—See Re Harding , [1934] Ch. 271. 

(See replacement volume.) 


Construction of References. 

Note (o). —“ Statutes of Distribution ” refers to all statutes regulating 
distribution on an intestacy (Re Sutton , [ 1934] Ch. 209). 

Note (q ).—For cases of no contrary intention, see Re Sutcliffe, [1929] 
1 Ch. 123 ; Re Sutton, supra. 


Bar to Participation in Distribution. 

Note (d ).— The doctrine of public policy was also applied in 
worth, [1935] I Ch. 89. 


Re Sigs- 


(See replacement volume.) 

Procedure, etc. 

Note (c).—Re Blake is reported, 1 1 932J I Ch. 54. 
(See replacement volume.) 
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VOL. X. 


921-1022 


PARAGRAPH 

NUMBERS. 

921-937. 

938. 

939-940. 

941. 


942-992. 

993. 


994. 

995. 

996- 

1000. 

1001 . 

1002 - 

1004. 

1005. 

1006- 

1014. 

1015. 


1016- 

1021. 

1022. 


DIVORCE. 

- -» 


(See replacement volume.) 

Inference of Incapacity. 

Note (/).—/. v. /., reported sub nom. Infract v. Intract, [1933] P. 190. 

♦ 

(See replacement volume.) 

Malformation, etc. 

Note (k ).—A decree was granted to a wife in Kay v. Kay (1934), 51 

1* tj. R. 152 (virgin after 3 years of married life ; husband’s incapacity 

inferred). Fecundation ah extra is possible; but to defeat a claim for 

nullity the intercourse must be ordinary and complete (Snowman v. 

Snowman , [1934J P. 18(5 (wife a virgin despite two miscarriages; decree 
granted) ). 

Note (/).—See also S. G. v. W. G., [1933] S. C. 728 (opinion at p. 735, 

that a suit at the instance of the impotent party might be competent; 

opinions of other members of the court reserved); Davies v. Davies, 

[1935] P. 58 (opinion reserved, but decree granted because in addition 

t° petitioner’s incapacity, there was respondent’s repudiation of the 
marriage). 

(See replacement volume.) 

Covenants Not to Sue. 

Note (/. ).—A Rose v. Rose covenant stating (in part) that no matri¬ 
monial offence committed or permitted before the deed shall be pleaded 
or alleged by cither party or be admissible in evidence cannot, on a petition 
lor divorce by a party guilty of adultery before the deed, prevent the Ct 
from carrying out its duty under S. 0. J. (Consolidation) Act, 1925, s. 178 ; 
the petitioner must lodge a discretion statement (Russell v. Russell (1934)' 
51 1. L. R. 173) according to D. R. 30c (1), see Pars. 1024, 1032, post. 

(See replacement volume.) ' 

Definition. 

Note (c).—The making of a decree absolute estops a co-respondent 
from setting up a case of connivance {Hopkins v. Hopkins and Castle (1933), 

lUo L. . (P.) o.j). 

(See replacement volume.) 

Effect in Dissolution. 

NrvrE (h). As to supplemental petitions see Sandler v. Sandler (Davies 
and Johnstone, co-respondents), Par. 1037, note (*), post. 

(See replacement volume.) 

Effect of Condonation. 

^Note (»»). But as to “ discretion statements ” see Hassell v. Russell, 
(See replacement volume.) 

Dissolution. 

supra). \nopuns v. Hopkins and Castle, 

(See replacement volume.) 

Modern Factors. 

***** * »****. 

wife’R deliberate perjury). ‘ f duce the cour t to overlook 
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1023-1052 

PARAGRAPH 


Laws of England (Replacement) Supplement. 


NUMBERS. 

1023. 


Further Factors. 

Note (m). —See Bainbridgc v. Baiiibridge, supra 


1024. 

1025- 

1031. 

1032. 


1033- 

1036. 

1037. 


1038- 

1048. 

1049. 


Statement by Petitioner. 

1 i re) ;T The , Di f C i ion is no ' v re P laced by D. R. 30c (1), see Par. 

. note (q), post A Bose v. Rose clause in a deed of separation cannot 

pi event the court from requiring a discretion statement, sec Russell v. 
Bussell, Par. 903, note (/„•), ante. 

(See replacement volume.) 

Contents of Prayer. 

Note (q).—Cullen v. Cullen , reported [1933] P. 218, C. A. 

The direction of May 29 is replaced by D. R. 30c, the substance of 
ls ? s follows. In every case in which a party prays that the Ct. 
will exercise its discretion under S. C. J. (Consolidation) Act, 1925, s. 178 
(proviso), to grant a decree nisi notwithstanding his or her adultery, the 
pet ition (or answer) must contain a prayer to this effect (30c (1) (i) ). 

J ho rule applies only to adultery, thus confirming Kirk v. Kirk (1934), 
50 T. L. R. 237. 

Ihc application for the registrar's certificate under I). R. 30a (see 
Par. 1122) must state whether or not the Ct. will be asked to exercise 
its discretion on behalf of the applicant notwithstanding his or her adultery 
(30c (1) (ii) ). Where the discretion is sought by reason of the adultery of 
the applicant, there must be lodged with the application a statement 
signed by the party or his or her solicitor setting forth the acts of adultery 
committed by him or her and all the facts which it is material for the 
Ct. to know for the purpose of the exercise of its discretion (30c (1) (iii) ). 

Where the discretion is sought by a party other than the applicant for 
the certificate, such party must lodge in the Registry a corresponding 
statement within 10 davs after the receipt of notice of setting down 
(30c (1) (iv) ). 

Except by direction of the Judge, the statement is not open to inspection 
by any other party to the suit; but this does not apply to the King’s 
Proctor, whether a party or not (30c (2) ). 

Where the statement contains any allegation of adultery or other 
matrimonial offence on the part of the other spouse which is not referable 
to any specific allegation in the pleadings, notice of such must be given 
to the said spouse, but if the Ct. at the hearing is satisfied that the failure 
to give notice is justified, the same may be dispensed with (30c (3) ). 

Neither the statement nor the notice is admissible in evidence against 
the party lodging or giving the same respectively except where the party 
has referred to the statement or notice in evidence given in open ct. 
(30 (4) ). The decision to the contrary in Bevis v. Bcvis (1935), 51 
T. L. R. 291, C. A. will only apply to cases before Jan. 1, 1935. 

(See replacement volume.) 

Supplemental Petitions. 

Note ( 5 ). —The supplemental petition is not a separate proceeding but 
part of the original petition ; thus where the original is dismissed on the 
ground of collusion the supplemental petition must also be dismissed 
(Sandler v. Sandler (Davies and Johnstone, co-respondents), [1934] I*. 

149, C. A.). 

(See replacement volume.) 

Deposit. 

Note (y). — The limit is removed (1934). 


1050. 

1051. 


(See replacement volume.) 

Drafting Petition or Answer. 

Text and Note (e). ^-Revoked. Every pleading must be settled by 
counsel and proofs of witnesses must be furnished to counsel with instruc¬ 
tions to settle the pleadings. This does not apply to petitions and answers 
for alimony or maintenance (R. S. C., Ord. 16, r. 31 a (1934) ). 

(See replacement volume..) 
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1052. 


PARAGRAPH 

NUMBERS* 

1053. 

1054- 

1055. 

1056. 


1057. 


1058- 

1081. 

1082. 


1083- 

1110 . 

1111 . 


1112 - 

1115. 

1116. 

1117- 

1120. 

1121 . 

1122 - 

1123. 

1124. 


1125. 

1126. 


1127- 

1156. 

1157. 


1158- 

1185. 


VOL. X.—Divokoe. 1053 -1185 

Profit Costs. 

Note (h ).—See new rule 31 b, Par. 119S, post. 

(See. replacement volume.) 

Service at Home or Abroad. 

Note (o). D. R. 29a extends the power to serve abroad without leave 
to ancillary proceedings such as a petition for variation of settlements 
winch is within R S. C., Ord. XT., r. 8 a (b). But the court has power to 
set aside service abroad if it is impossible to make an effective order on 
the person served (Goff v. Goff [1934] P. 107). 

Affidavit and Certificate of Service. 

Note (q). Where identification depends upon signature of the person 
served, the paper containing the signature must be exhibited to the. 
affidavit (Practice Note, [1934] W. N. 112. 

(See replacement volume.) 

Petition Not Proceeded With. 

Te x t —Delete last 3 lines. As a consequence of the decision in SamUer 
handler, Iar. 1037 (s), ante, the practice has been altered. If relief is 
claimed m the answer application should be made not to dismiss but 
to Stay the petition, thus keeping alive the framework of the petition 

[Sfp 33) ' P re8p0n<1 °" t t0 l lrnefied on »'« answer ( VoUrrs v. Volkers, 
(See. replacement, volume.) 

Further Provision and further Security. 

Note (?) —The order extending her security does not require further 
payment mto court nor make her a secured creditor for any sum in excess 

1 triaTTn o V TV 14 enab ' CS hcr ’ if she ° b ‘a™ at the conclusion of 
the trial, an order for her costs to recover her full costs free from the limit 

imposed by the original security ( Mason v. Mason, [l<»33| P. lit!), C. A.). 
(See replacement volume.) 

Discovery, Inspection and Interrogatories. 

Case •PPM- a' 111 foUd. in Elliott v. ' Albert, cited in 
Par. 412, note (c), ante. 1 

(See replacement volume.) 

Inspection May be Dispensed With. 

Note (o). /. v. /., reported sub nom. Infract v. Jnlrad, [1933] p. | 9 o. 

(Sec replacement volume.) 

Discretion Cases. 


hul for further detail, 


II.L.S.— 25 


Xo-je (/*). Replaced by I). R. 30<: (1) (jj) • 
aa to procedure see Par. 1032, note (r/), ante. 

(Sec replacement volume.) 

Trial. 

Jr: x% .Sir, “ir .r; :i,;“ * • * 

3 * -’‘- 1 > s; “ 

(Sex replacement volume.) 

Dismissing Suit. 

he made Vo t to toni^butVNtay’thev T l<,|ief ’ application should 
Par. 1082, ante. ' lhe l ,et,t,on . ** Volkers v. Volhrs, 

(See replacement volume.) 
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1 188 -1234 Laws of England (Replacement) Supplement. 

PARAGRAPH 9 'V 

NUMBERS. 

1186, Overriding Power of the Court. 

Note (/).—The principle of Ex parte Bond in K. B. D. was followed in 
Y - H*99 s ’ [1935] P. 28, holding that while a petition for divorce is 

ponding in the High Ct. the magistrates should not deal with any question 
of maintenance. 


1187. 

1188 . 


1189. 

1190. 

1191- 

1197. 

1198. 


(See replacement volume.) 

Illegitimate Child. 

Note (o). An order for custody implies a finding of legitimacy ( Green 
\. Green , [1929] P. 101, at p. 104). The fact that the child is issue of the 
marriage is the fact directly in issue ; if the paternity is not disputed it 
becomes res judicata and cannot be assailed in subsequent maintenance 
proceedings (Lindsay v. Lindsay , [1934] P. 162). 

(See replacement volume.) 

Maintenance and Education. 

Note ( q ).—As to the issue of paternity, see Lindsay v. Lindsay , supra. 
(See replacement volume.) 

Poor Persons. 

Text and Notes (s), (t). — Revoked 1934. The Ct. may order the poor 
person’s out-of-pocket expenses (office expenses, counsel’s fees and ct. 
fees excluded) to be paid hy any other party (R. S. C., Ord. 16, r. 31b‘(1) ). 
If the other party has acted unreasonably or the special circumstances 
so require, the Ct. may order that party to pay the poor person’s costs 
including profit costs but not fees supra (ibid. (2) ); an addition may be 
ordered where the length or difficulty of the case throws an unusual 
burden on his solicitor (ibid. (3) ). An order under (2) or (3) cannot be 
enforced without leave, which may be refused if the party has not sufficient 
means including insurance or indemnity (ibid. (5) ). Costs must be taxed 
(ibid. (4) ). If the certificate (see Par. 1048) was obtained by fraud or 
misrepresentation the poor person may be ordered to pay the costs of the 
other party taxed as if he were not a poor person (ibid., v. 31bb). 


1199. 

1200. 
1201. 


Interveners. 

Note (a).—Mason v. Mason , reported [1913] P. 199, C. A. 

(See replacement volume.) 

Successful Wife’s Costs Not Limited by Security. 

Note (q).—Mason v. Mason , reported [1933] P. 199, C. A. 


1202. 

1203. 

1204. 


1205- 

1225. 

1226. 

1227- 

1232. 

1233. 


1234. 


Order if Wife Unsuccessful. 

Note (t). —See also Mason v. Mason, Par. 1111, note ( q), ante. 

(See replacement volume.) 

Wife’s Costs Necessaries. 

Note (m). —But as regards party and party costs, the usual order 
which directs payment of the wife’s costs to the solicitor merely entitles 
him to receive payment on her behalf; it does not make him a creditor 
of the husband (Mason v. Mason, supra). 

(See replacement volume.) 

Appeal to House of Lords. 

Notes (p), (q). —Leave of C. A. or H. L. is now required, see A. J. 
(Appeals) Act, 1934, s. 1, Vol. VIII., Par. 1201, note (e), ante. 

(See replacement volume.) 

Appeal. 

Note (j). —Leave is required, see Par. 1226, notes, supra. 

(See replacement volume.) 
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VOL. X. —Divorce. 


1235-1325 


PARAGRAPH 

NUMBERS. 

1235. 


1236- 

1246. 

1247. 


1248. 

1249. 


1250- 

1251. 

1252. 

1253- 

1268. 

1269. 


1270- 

1277. 

1278. 

1279- 

1280. 

1281. 


1282- 

1300. 

1301. 

1302- 

1303. 

1304. 

1305- 

1315. 

1316. 

1317- 

1325. 


Poor Persons. 

Note (r ).—This leave is also necessary where the suitor, not being a 

poor person in the court below, afterwards obtains a certificate (Rodriquea 

v. Bakc.mll and Salmon, [1934] 1 K. B. 668. C. A.). See title Practice 
and Procedure. 


(See replacement volume.) 

Nullity Suit. 

Note (i). —See also Edwards v. Edwards (otherwise Cow!an), [1934] p. 84 
(female incapacity). 

(See replacement volume.) 

Conduct of Parties. 

Note (r). But the rule does not allow the reopening of an issue of 
fact such as the paternity of a child which has been established in dissolu¬ 
tion proceedings (see Par. 1188, note (o), ante), and is res judicata (Lindsay 
v. Lindsay, [1934] P. 162). For doubt as to Mould v. Mould, see ibid., 

Rt p. 166. 

Note (s).— Where an issue of adultery is raised upon a petition for 
maintenance, permanent alimony or periodical payments, the matter 
should be brought direct before the judge by summons for direction as 

m'T ln the I ),eadin b's arc to be determined (Practice Note, 

L l .;«54 J YV. 86). 

(See replacement volume.) 

Amount of Maintenance. 

Note (o ).—See also Edwards v. 
reviewabie within a fixed period). 

(Sec replacement volume.) 

Orders for Maintenance. 


Edward*, supra, (order dum sola and 


K. 29a, and Goff v. 


Note (/ ).—See also Bennett v. Bennett (1934), 103 L. J. (P.) 38 (redue- 

8 n ‘r an3 ,’ J "‘ feS remarria S e C0llld be considered). 

Aote [i). —kee also ibid. 

(See replacement volume.) 

Procedure. 

,, ^°T E 'A® to service out of jurisdiction, see I) 

(j °ffy Par. 1056, note (o), ante. 

(See replacement volume.) 

Powers of Appointment on Re-marriage. 

Note (A).—It has now been clearly held that the court can create a 

srirni, - ““ '»>«* *.. <*J2a 

reason yj.il), 50 1. L. K. 399, where power was given to appoint to an 
aftei taken spouse and children of that marriage). P 

(See replacement volume.) 

Enforcing Husband’s Bond. 

N° te (/). Mason v. Mason , reported [19331 P 
1204, note (m), ante. 

(See replacement volume.) 

Powers of the Court. 

Note (o). Mason v. Mason, reported [1933] P. 199 , Q j\ 

(See replacement volume.) 

Garnishee Orders. 

12M OT no" MaSOn ’ KlM [1933 J 


109, C. A. ; see Par. 


199, C. A. ; see Par 


(See replacement volume.) 
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Laws ov England (Replacement) Supplement. 





VA UACJltAl’K 
LUMBERS. 


1326. 


1327- 

1335. 

1336. 


1337- 

1339. 

1340. 


1341- 

1345. 

1346. 

1347- 

1358. 

1359. 

1360- 

1361. 

1362. 

1363. 


Rights of Petitioner and Respondent. 

Note (.s).-~In such a case where there is unreasonable delay in the 
prosecution of the petition the court has power under S. C. J. (Consolida- 

11 ft l, 9 , 25 ’ s - 1,8 ( 3a )> to refuse a decree absolute (Hunter v. Hunter. 

I I J x • 


(See replacement volume.) 

Grounds for Application by Wife. 

Note (o).— Where the marriage is alleged to be invalid and the issue 
is whether it could be inferred that the former husband was dead the justices 
aie entitled to look at all the evidence now available to them (Hogton v. 
llogton (1933), 103 L. J. (p.) 17, distghg. Ivett v. Ivett (1930), 94 J. P. 237). 

(Sec replacement volume.) 

Wilful Neglect to Maintain. 

Xote (f). But it is essential to consider whether the wife has made 
any bona fide offer to return (Grubb v. Grubb (1934), 98 J. P. 99). If she 
offers to return unconditionally the husband must either take her back 
or maintain her unless he makes out a reasonable excuse ( Markovitch v. 
Markovitch (1934), 98 J. P. 282). 

(See replacement volume.) 

Applications How Made. 

Note (a).—Adjournments of the hearing should be avoided (Romilly 
v. Romilly (1934), 50 T. L. R. 386). 

(See replacement volume.) 

Notes of Proceedings. 

Note (q). —See also Potts v. Potts (1934), 98 J. P. 285, to the effect that 
magistrates must give reasons for their decision. 

(See replacement volume.) 

Suit Pending in Divorce Division. 

Note (A*).—See also Higgs v. Higgs , Par. 1186 (L), ante. 

(See replacement volume.) 
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VOL. XI. 


1-232 


PARAGRAPH 

NUMBERS. 

1-63. 

64. 


65-81. 

82. 


83-103. 

104. 

105-111. 

112 . 

113-118. 

119. 

120-146. 

147. 


148. 


149-157. 

158. 

159-167. 

168. 


169-224. 

225. 

226-232. 


DOMINIONS, COLONIES 
POSSESSIONS, ETC. 


(See replacement volume.) 

Newfoundland. 

IS ote (in ).—For power to issue Letters Patent for the suspension of the 
existing Letters Patent and provide for the administration and give 
financial assistance, see Newfoundland Act, 1933. 

{See replacement volume.) 

New South Wales. 

Note ( 17 ). Various objections to the constitutional validity of Acts 

Nos. 2, 5 of 1933, have failed, see Doyle v. A.-G. for N.SAV. , [1934J A. C. 
*>11, P, c. 

(tfee replacement volume.) 

Newfoundland. 

Note {b).~ But see Newfoundland Act, 1933, supra. 

{See replacement volume.) 

New South Wales. 

Note (*).—The validity was questioned without success in Doyle v 
A.-lf. for N.S.W., supra. 

{See replacement volume.) 

Newfoundland. 

Note (/).—Jiut see Newfoundland Act, 1933, supra. 

(See replacement volume.) 

Extra-territorial Legislation. 

Note (?).— Australia, New Zealand and India may legislate extra- 
tcrntorially as respects their registered ships and the whaling industry, 
see Whale Industry (Regulation) Aet, 1934, Vol. XV., p. 123. 

Canadian Provincial Legislation. 

A Si p'^ als ?, Provincial treasurer of Alberta v. Kerr, [19331 
A. u. , 10,1. ( where the succession duties were imposed upon the property 
and not upon its transmission. 1 1 y 

{See replacement volume.) 

Governing Principles of Interpretation. 

Note (I-).-See also Canadian Electrical Association v. Canadian 
National Railways, [1934] A. C. 551, P. C. 

{See replacement volume.) 

Provincial Taxation. 

Note (h ).-For another direct tax, see A O for B ’ ^ *■ 

Navigation Co., [1934] A. C. 45, P. 0. (fuel-oil). ' f ' C ' v ’ Ningcome 

(See replacement volume.) 

Pr \w C S ra i te r and , Mandated Territories. 

territories, see Stat^K^ 0.'1934,*No '499' pr ° teotccl l )ersous certain 
(See replacement volume.) 
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233-323 

PARAGRAPH 

NUMBERS. 

233. 


234-242. 

243. 

244-248. 

249. 


250. 

251. 

252-262. 

263. 

264. 

265. 

266. 

267. 

268-273. 

274. 

275-276. 

277. 

278-285. 

286. 

287. 

288. 

289-299. 

300. 

301-319. 

320. 

321-323. 


Laws of England (Replacement) Supplement. 


The Windward Is. 

Note (g).~ The duration of the existing councils of Grenada and St. 
Vincent has been extended to 4 years (Stat. R. & 0., 1934, Nos. 1228,1229). 

(See replacement volume.) 

Kenya Protectorate. 

Note (a).—1920, No. 2343 amd. 1934, No. 311. 

(See replacement volume.) 

Nigeria Colony and Protectorate. 

Text and Note (m ).—There is now one Lieutenant-Governor, who 
administers the Southern Provinces under the control of the Governor 
(Stat. R. & O., 1933, No. 928, amending 1922, No. 1447). 

(See replacement volume.) 

Basutoland. 

Note (p ).—His title is now High Commissioner for Basutoland, Bechu- 
analand Protectorate and Swaziland, see infra. 

(See replacement volume.) 

Somaliland. 

Note (a).—For “ 19 ” read “ 17.” 

(See replacement volume.) 

Bechuanaland Protectorate. 

Note (c).—The title of the H. C. is now H. C. for Basutoland, Bechuana¬ 
land Protectorate and Swaziland (Stat. R. & O., 1934, No. 1478). 


Swaziland. 

Note (e ).— His title is now as supra (Stat. R. & 0., 1934, No. 


1479). 


Federated Malay States. , 

Note (£).—'The Bindings has been retroceded to the State ot ieiaK 
(Bindings Agreement (Approval) Act, 1934). 

(See replacement volume.) 


Zanzibar. 

Note (m ).— For “ 1914 ” read “ 1924. 
(See replacement volume.) 


Egypt. 

Note (/).— Now Egypt O. in 
1934, No. 1480. 


C. 1930-34, Consolidated, sec Stat. R. & 0., 


(See replacement volume.) 

Electoral Franchise. 

Note ( ? ).-For “ 1874 ” read 


1574. 




(«), M-For » 1874 ” read “ 1=74 ”; «. " >» " 

51.” 

" 1=74 - 1 <* “ .»” - «•” 

'ee replacement volume.) 

aning of Term 1 ‘ Governor. 

t m \ —Vnr “ 2459 read 14o9. 


(See replacement volume.) 

Conditions of Service. 

Note (n).— For “ May ” read “ March 
(See replacement volume.) 
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^ ' •*’ * *• • 0 I * • 

PARAGRAPH 

NUMBERS. 

324. 

325-399. 

400. 

401-403. 

404. 


405-416. 

417. 


418. 

419-421. 

422. 


423. 

424-439. 

440. 

441-456. 

457. 

458-465. 

466. 

467-472. 

473. 

474. 

475. 


476. 



478-481. 


VOL. XI.— Dominions, Colonies, etc. 324 481 

Powers conferred ... by Imperial Statute. 

Note (e).—For recent examples of confirmation, sec Stat, R. & o 
1934, Nos. 1104, 1105 (Australia). ’ 

(See replacement volume.) 

Admiralty Jurisdiction. 

Note (d ).~-For “ 1922 ” read “ 1920.” 

(See replacement volume.) 

Execution in Colonies of Sentences of Exterritorial 
Courts. 

Note (s).— For “ 1909 ” read “ 1904.” 

(See replacement volume.) 

Actions on Foreign Judgments ... for Penalties. 

Aote (^-See also Banco De Vizcaya v. Don Alfonso. Vol. VJ., p ar . 
^41, note (/), ante. 


Comity Between English and Colonial Courts 

.Note (?) —See, further, Vol. Yf., Par. 380a, ante. 

(See replacement volume.) 


Extradition to Foreign Countries. 

Note (n).—Australia .—See Stat, R. & O. \x.U 
Norfolk Is.). 


No. 917 ( Papua and 


Removal of Prisoners from One Territory to Another. 

■Note (o).—First two revoked (Stat. R. * ().. Hi.'U, 1405). 

(Ser. replacement volume.) 

Protected States. 

! !x«!. e) i 480 ° W EgyP< in ‘ ‘ * i< lat <•< I . see Slat. R, .V ()., 


(Sec replacement co/ume.) 

English Statute Law—how far effective 

Note (r ).~For “ 1923 ” read 1927.” 

(See replacement volume.) 

Palestine. 

Note (/).—Order amd. by Stat. R. A- ()., i<)33. \ n 
t ion of doubtful ordinances, set* 1932, No. I 13.7. 

(See replacement volume.) 

Instances of Such Legislation. 

Note (o), ]>. 2 .>1. See also (-olonial Stock Act. 1931 

Legislation by O. in C. applying Acts. 

Note (r) -See also Whaling Industry (Regulation) Act ITU 
Note (a). See Stat. R. & <>., 1934, No. 9ir». ’ " * 


312. For vaiida- 


>3(1). 


Currency. 

Note m v ,J / r'r at r n ' Vok , <d (,StaL K - & Xo I•>•>;) 

v° , ' AAl ,rocll “nati<)ii revoked (Stat. R. & () [no. v T"/' 

-Note ( g ). -Amd. by Stat. R. & <>., I03 4, No. 208. - Jl '> 

Channel Islands. 

Note (,/), -.See also Whaling Industry (Regulation) Art, 1034, s . ,3 (|) 

Isle of Man . . . Imperial Legislation 

Note (r).-See also Isle of Man (Customs) Act, 1 £4. 

(See replacement volume.) 
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482-698 


Laws of England 


(Replacement) Supplement. 


PARAGRAPH 

NUMBERS. 

482-501. 

502. 

503-517. 

518. 

519-520. 

521. 

522-523. 

524. 

525-558. 

559. 

560-571. 
572. 


573-576. 

577. 


578-591. 

592. 

593-610. 

611. 

612-698. 


EASEMENTS AND PROFITS A 

PRENDRE. 


(See replacement volume.) 

Easement Must be Appurtenant. 

Xotk (<?).—See also Tod rick v. Western National Omnibus Co Par. 
572 (/:), post. 

(See replacement volume.) 

Effect of Law of Property Act, 1925. 

Note (b). Gregg s Case appld. in Hapgood v. J. H. Martin & Son 
(1934), 51 T. L. R. 82. 


(See replacement volume.) 

Effect of Disposition by Common Owner. 

Note (/).— See also Liddiard v. Wald ran, infra. 

(See replacement volume.) 

Apparent Accommodations. 

Note ( s ).- — Liddiard v. Waldron revsd., [1934J 1 K. B. 435, C. A., 
distghg. Thomas v. Owen. 

(See replacement volume.) 

Under Law of Property Act, 1925. 

Note (.S’). — Gregg's Case appld. in Hapgood v. ./. //. Martin <f: Son 
(1934), 51 T. L. R. 82. 

(See replacement volume.) 

Definition of Right of Way. 

Note (/,*).—But tin* way need not he physically contiguous to tlic 
dominant tenement (Tod riel: v. Western National Omnibus Co., (1934) 
(111. 561, Cl. A.). 


(See replace'.meut volume.) 

When Grant Restricted to Purposes Existing at Date 
of Grant. 

Note (/.).—A grant for all purposes means a grant for all purposes 
having regard to the circumstances of the ease, the situation of the parties 
and t he situation of the land at t he t ime as hen 1 lie grant was made (Todrick 
v. Western National Omnibus Co., [19341 Oh. 190, at p. 206; revsd. on 
another point, supra). 

(See replacement volume.) 

Excessive User. 

Note (/).—See also Todrick v. Western National Omnibus Co., supra. 


(See replacement volume.) 

Enjoyment under Agreement. 

Note (?/).— Mitchell's Case appld. in Hapgood v. J. //. Martin <£• Son 
(1934), 51 T. L. R. 82. 

(See. replacement volume.) 
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VOL. XI. 


699-862 


PARAGRAPH 

NUMBERS. 

699. 

700-844. 

845. 


846. 


847-850 

851. 


852. 


853. 


854-861. 

862. 


ECCLESIASTICAL LAW. 


Definition and Scope of Ecclesiastical Law. 

Note (c). The definition is also incorporated in Local (lovt. 
1933, by ibid., s. 305. 


Act 


(Nee replacement volume.) 

Diocesan Registrar. 

Note (e).—The registrar must send to the Secretary of State a return 
of court fees, etc., and a report on the offices and documents of the registry 
see Ecclesiastical Courts Act, 1844, ss. •>. 3. The secretary, apparitor! 
seal keeper or other officer employed by an archbishop or bishop in the 
transacting of official business must transmit to the Secretary of State an 
annual return of fees received by him (Ecclesiastical Fees Act, 1873 s 3) 


Principal Function of Cathedral Commissioners. 

Note (/).—' This and Cathedrals (Arndt.) Measure, 1934, are to be con- 
strued as one (s. 12). 

Note (l). - A scheme may provide that a cathedral chapter or council 
or other body shall be a body corporate with power to hold land includin'' 
rights of patronage without: licence in mortmain (ibid., s. 1 (i) ). 

Note (a).- In the case of Liverpool, the consenting body is t lie principal 
chapter as defined by statutes established under (). in ( ’ ‘>0 J U1U . pm 
(Measure 1931, s. 3 (i) (iia), added bv 1934, s. tj) ’ 

A scheme may (subject to 1031,' s. II to,), determine the body 
exerc.se and perform the powers conferred by the Measure 1931 upon 

be consenting body of the cathedral church to which the scheme n 1 to 
(1934, s. 1 (n) ). 


s 


(Nee repinei nnnl volume.) 


Chapters. 

Note (m). - As to incorporation, see Par. Mil. note (/) \ 

scheme may provide that the dean and chapter shall act. as both' the 
general and the administrative chapter, or that the latter mas be other- 
wise constituted, see ibul., s. 1 (ill,. I, may also determine or regulate tl?c 
number of residentiary eanonries (s. 1 (iv) ) and minor eanonnes (s. I (v , , 

so that other statutory restrictions will cease to apply. 

As to loans by Queen Anne's Bounty where a residence is transferred 
to or repairs are to he borne by the chapter, see s. 5; Par. Ifillj, (, /} 


Cathedral Council. 

il N r’| p h ° Parocl » i i* 1 (jhuR ' 1 ' L'ouneils (Powers) Measure, 1921 ami 
the Buies for Representation of the Laity have effect subject to the pro 
visions of the scheme (Cathedrals (Arndt.) Measure, 1934 s 9 (1) ^ 

scheme may also provide (a) for the abolition of the jurisdiction'of the 

yonsistory Court over the ehureli and churchyard (closed or open s 111 

in mspect of faculties ; (b) for conferring on the chapter or council or 

other body powers m respect of fabric, monuments, ornaments and 11, 

churchyard ; and (c) for making a chapel parochial anH t • 
powers on the church council (s. 2 (2) ). 1 1 n conien '^g 

Transfer of Endowments in Land. 

Note (b). This s. 12 does not apply to JJurh im /;/ / m 

iS 8 " fficfent aut ho’rity to a w , to 


(He.e replacement vnlmne.) 

Income. 

Measure, ( S934, V s. 3° Pa.-'tfnote ( ‘^tnfra™ ^ Cathudral;i (Arndt.) 
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863 955 

PARAGRAPH 

NUMBERS. 

883 - 866 . 

867 . 

868-871. 

872. 

873. 

874. 

875-878. 

879. 

880. 

881. 


882-888. 

889. 


890-899. 

900. 

901. 

902. 

903-939. 

940. 


941. 

942. 

943. 

944-954. 

955. 


Laws of England (Replacement) Supplement. 


(See replacement volume.) 

Pluralities. 

Iext and Note (it). —Except with the bishop’s consent (ibid., s. 8). 
(See replacement volume.) 

Corporation. 

Note (e). —Sec, further, ibitl., s. I (i), Par. 84<i, note (/), ante. 

(See replacement volume.) 

Schemes. 

Note (q). —See, further, ibid., s. i (iii), Par. 85f, note (in), ante. 
(Sec replacement volume.) 


Patronage. 

Note (t). —As to Newcastle, see ibid., s. 7. 

(See replacement volume.) 

Definition of Canon. 

Note (b). —These restrictions on the number of canons do not apply 
\\ here a scheme is in force which provides for the determination by 
creation, suppression or suspension (ibid., s. 1 (iv)). 

(See replacement volume.) 


Income of Canons. 

Note ( u ).— In calculating tho income of a dean or canon, any share 
in a grant under Cathedrals Measure, 1931, s. 20, must not be taken into 
accoiuit nor, if the scheme so provides, a sum paid in augmentation of the 
income (Cathedrals (Arndt.) Measure, 1934, s. 3). 

(See replacement volume.) 

Appointment. 

Note (c). —This does not apply where the number is regulated by a 
scheme, see ibid., s. 1 (v), Par. 851, note (m), ante. 

(Sec replacement volume.) 


Emoluments. 

Note (m). —Transfers require the consent of the chapter and tho 
Commissioners (ibid., s. 4). 


(See replacement volume.) 

Constitution of Vestry. 

Note (s). —Except so far as they relate to the affairs of the church or 
to charities, the functions and liabilities of the vestry or of any meeting 
of inhabitants in the nature of a vestry of every parish or place within 
a borough or urban district and also of the churchwardens of every such 
parish Merc transferred so far as they were vested in these bodies on 
1st June, 1934, to the B. C. and U. I). C. (Local Govt. Act, 1933, s. 269 (1) )• 


Functions of Vestry. 

Note (jz).—S ec ibid., s. 269 (1), supra. 

Summoning. 

Text and Note (i ).—Delete “ or in . . . authority,” see Local Govt. 

Act, 1933, Sched. XI., Ft, IV. 


Place of Meeting. 

Note (o). —Act repd. by Local Govt. Act, 1933, Scheds. X., XT., 
Ft. IV. 

(See replacement volume.) 

Vestry Clerk. 

Note ( q ).—Act repd. by ibid. 

c 


PARAQUAT!! 

NUMBERS. 

956. 


957-990. 

991. 

992- 

1020 . 

1021. 

1022 - 

1023. 

1024. 


1025. 

1026. 

1027- 

1084. 

1085. 

1086- 

1184. 

1185. 


1186- 

1189. 

1190. 


1191- 

1229. 


VOL. XI. —Ecclesiastical Law. 956 122 

Composition. 

Note (a ).—Where the parish church is a cathedral church those rules 
and the Parochial Church Councils (Powers) Measure, 1021, have effect 
subject to the provisions of any scheme under Cathedrals Measure, 1931 
(Arndt-. Measure, 1034, s. 2 (1) ). 

(See replacement volume.) 

Extent of Functions. 


Text.—T heir remaining civil functions have been transferred to B. Cs. 
and D. Cs., see Local Govt. Act. 1033, s. 200 (1), Par. 040, note (s), ante. 

(See replacement volume.) 

Disestablishment. 

Text.—L ine 3. Read “ Church in Wales.” 

{See replacement volume.) 

Vesting of Property in Welsh Commissioners. 

Note (o).—S ect. 11 docs not exclude from the jurisdiction of the court 
matters of dispute between the Commissioners on the one side and the 
King’s subjects on the other (Winyrovc v. Maryan . [1934] ('|i. 423). 

(See replacement volume.) 

Transfer by Welsh Commissioners of Other Property. 

Note (/).—Burial grounds given after 1602 by private individuals w ere 
to he transferred to the representative bodv (Welsh Church Act 1914 
ss. 7 (1), 8 (1) (a) (vi.)). ‘ ’ ’ 

(See replacement volume.) 

Rules and Orders. 

Note (i).—Rules fi, 12, amd. by Stat. K. & ()., 193.3, \ n . ms. 

(See replacement volume.) 

Municipal Boroughs and Metropolitan and CCs. 

i £XT Notes (//), (i), (/i), (m).- — Repd. He may la* a member of 
a local authority if he satisfies the qualifications in Local (lovt. Act, 1933 , 
s. 57 (see Yol. XII., Par. 055), as ho is not disqualified by s. 50; this 
also applies to committees, see s. 04 ; title Local (Joyt. 

(See replacement volume.) 

Effect of Relinquishment. 

Resumption of Position of Officiating Minister.—At anv time after 

the recording of the deed he may present to the archbishop a written 
petition, verified by statutory declaration, stating (i) the circumstances 
of and reasons for relinquishment; (ii) the nature of his subsequent work 
and places of residence; (iii) the circumstances and reasons in and for 
wh ic h he wishes to resume the position of officiating minister (Clerical 
Disabilities Act, 18/0 (Arndt.) Measure, 1934, s. 1 ( 1 ), ( 2 )). The archbishop 
after consultation with the bishop of the recording diocese and anv other 
necessary inquiry, must communicate his decision to the petitioner and 
may either forthwith or after an interval by writing under hand and seal 
request the vacation of the enrolment of the deed (s 1 ( 3 ) ) p uon 

production of such request vacation takes place as if ordered bv the h !k 

Court (s. 1 (4) ). The bishop must then raise the vacation to be eco” S 
and thereupon the consequences in Act 1870, s. 4 ( 1 ) ( 3 ) ePn „. ’, 
to the clerk (s. 1 ( 5 ) ). ( '* 1 ’’ CeaSe tn ft PPly 

For two years after the recording, the clerk is incapable of holdiim ,„ v 
benefit or other preferment including the office of euritc Ii 7 ° ' 

seal, but ho may officiate as minister with the permission f “'“I"' 
conditions determined by the bishop (s. 2 ( 1 )) P After t i • * a '? <l | "," dpr 

capable of holding anv benefice, etc , subject t.. the V >eUO< !l1 ' ls 
particular, of the bishop (s. 2 ( 2 ) ). ' " '‘ n( ’ c 0,l, 'ral or 

A copy of the record is evidence of vanlimi ...» i 
The. clerk is entit.ed to a certified copy fl* a ^ '' {>) 1 

(See replacement volume.) 
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PARAGRAPH 

NUMBERS. 

1230. 

1231- 

1241. 

1242. 

1243- 

1245. 

1246. 

1247- 

1289. 

1290. 


Municipal Patronage. 

Text and Notes (6), (c).—Repd. by Local Govt. Act, 1933. Scheds. 
X., XL, Pt. II. 

(See replacement volume.) 

Transfer and Transmission of Patronage. 

Note (c). —Rule 5 amd. by Stat. R. & 0., 1933, No. 1148, includes 
the provision as to price. 

(See replacement volume.) 

Vesting of Patronage in the Board. 

Note (e). — For rules, see Stat. R. & 0., 1933, No. 1148. 

(See replacement volume.) 

Commission of Inquiry. 

Note ( g). —The inquiry should both be, and appear to be, impartial. 
A chairman officially connected with the Ecclesiastical Commissioners is 
undesirable (Re Benefices of Edburton and Poynings , [1934] A. C. 115, 
I\ C.). 


1291. (See replacement volume.) 

1292. Duties of Commissioners. 

Note (i ).—See also Re Benefices of Tlielnetham and Hinder cay , infra. 


1293. 

1294- 

1298. 

1299. 


1300- 

1317. 

1318. 

1319- 

1321. 

1322. 


1323- 

1346. 

1347. 


Preparation of Draft Scheme. 

Note (k). —If the bishop does not approve the report, the Ecclesiastical 
Commissioners have no jurisdiction to prepare a scheme (Re Benefices 
of Edburton and Poynings , supra). 

(See replacement volume.) 

Disposal of Revenues. 

Note (a).—It is not justifiable to create a charge on the endowments 
of the united benefice in favour of other benefices because on a diminution 
of the endowments there might not remain competent provision for the 
united benefice (Re Benefices of Thelneiham and Hinderclay, [1934] A. C. 
119. P. C.). 

Note (b).— As to the power to create a rentcharge, see ibid. 

(See replacement volume.) 

Consequences of Inhibition. 

Note ( 5 ).—For powers of the sequestrators, see Benefices (Sequestra¬ 
tions) Measure, 1933, s. 4, Par. 1349, note (?'), post . 

(See replacement volume.) 

Stipends of Curates. 

Note (/).—The bishop lias power also to determine the remuneration 
to be paid to clerks in Holy Orders who perform occasional ecclesiastical 
duties in vacant benefices (Benefices (Sequestrations) Measure, 1933, 
s. 1 (1)). He may fix a general scale to be applied in tho absence of special 
determination by him, and also make such a special determination if he 
considers the circumstances so require (s. 1 (3)). A determination must 
be given effect to by the sequestrators (s. 1 (2)). 

(See reylacemc.nl volume.) 

Sequestration on Avoidance of Benefice ... 

Note (c ).—The sequestrators may, out of the income accruing during 
the vacancy, make provision for (i..) the proper care and custody of the 
house of residence; (ii.) the upkeep of the garden, orchard, or other land 
occupied with the residence; (iii.) remuneration payable for and pro¬ 
fessional assistance required by them ; (iv.) and payment of interest upon 
moneys borrowed bv them "(Benefices (Sequestrations) Measure, 1933. 
*. 2 ( 1 )). 

Subject to the rights of an outgoing incumbent, or the representatives 
of a deceased incumbent, the}' may sell the produce of the garden, etc., 
supra, and treat the proceeds as part of the income of the benefice (s. 2 (4) ). 
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PARAGRAPH 

NUMBERS. 

1347 

( contd .). 


1348. 

1349. 


1350- 

1373. 

1374. 

1375- 

1412. 

1413. 

1414- 

1439. 

1440. 


1441- 

1496. 

1497. 


VOL. XI.—Ecclesiastical Law. 1347—1497 

These powers are exercisable only with the bishop’s approval, either 
general or particular, and according to his directions, sec s. 2 (•>). He may 

delegate his powers so far as relating to a particular archdeaconry to the 
archdeacon (s. 2 (3)). 

Where any income is paid through the Ecclesiastical Commissioners or 
Queen Anne’s Bounty, the sequestrators (see s. (i) may, by written notice 
at least 7 days before the money is payable, require these bodies as regards 
any moneys accruing partly during the vacancy and partly during the 
succeeding incumbency to apportion as between the period of the vacancy 
and that of the succeeding incumbency. Moneys apportioned to the 
vacancy must be paid to the sequestrators whose receipt, whether given 
for a payment during or after the vacancy, is a valid discharge (s. 3). 

(See replacement volume.) 

Position of Sequestrator. 

Notl ( / ). Sequestrators under Benefices (Ecolesiasl i< a] I )uties) Measure, 
1020 (see Par. 1318), have, subject to the curate's rights as to residence 
(see 1 ar. 1321), power with the sanction of the bishop to let tho house of 
residence, with the garden or other land occupied therewith, or anv part 
thereof for not exceeding 5 years, the rent, lerms and conditions being 
such as the bishop may approve (Benefices (Sequestrations) Measure" 
1333, 8 . 4(1)). I he tenancy of the house must contain a condition pro¬ 
viding that the tenancy shall determine <> weeks after the determination 
of the sequestration (s. 4 (2) ). 

. 1 ,H ' net incomc ,MUst ,)e held whI applied by the sequestrators (for defini¬ 
tion, sec s. 6) as part of the profits of the benefice (s. 4 (3) ). 

For powers of sequestrators during vacancies, see ss. 2. 3. Par 1347 
■supra. ' ‘ 

The foregoing powers arc additional to existing powers (s. 5). 

{See replacement volume.) 

Special Provision as to Deans. 

Text and W. After ' i’500 ’ read ■■ except with the bishop’s 
consent (Cathedrals (Arndt.) Measure. I ( 33l, s. s). 

{Set', replace.me.nl volume,) 

Chaplain of Workhouse. 

Note (/M. -Sect. lOamd. by Local (iovt. \ct, 1333. Schod. \!.. Pi. IV. 

(Set n placement rn/inni.) 

Brawling in Church. 

Note (/). Sacrament ” here refers to celebration outside a church ■ 
any divine service . . . chapel ” covers all the services in the Church 

A ' mil Tu-' rl u" - K> < ' elpl,ri,,,, ' n " f ,lu ' »«<-i~iments (Matthews v. 

• I ,"2 - K - j5 ’ ,ll< ’ protection is given to the clergyman 

independently of any question of irregularities in the service (ihiiL). 

{See replacement volume.) 

Place of Publication. 

Publication by Lay Persons. Whenever upon any Sunday in auv 
church or other bull,bug in which ha,ms may lawfully he published a 
clerk in Holy Orders does not officiate at the service at' u l,;, I u ■ “ , 

to publish banns, publication may be made therein either rU hi T't 
at some other service at which banns may I' m , it % u k 

nvi.isii if 11". full,."If,. ,,„ 1 i | i tllin , ,,,..; linl • IW by * 

iii: r ** by 

at which it is usual to publish banns”i • '/O' I 0 1 ,° 1 Ur "* ien 1,10 service 
authorises otherwise; (ii) the incumbent* UnIess 1 ll0 bis hop 
other clerk nominated by the bishop mn-t , UI mm, ‘ itor 111 charge or some 
lions have made or authorised to ho . t,ie * lr ft of such publica- 
register book of banns (BannsOf Mn * 1 16 re( l u,site entry in the 

Except under these Measure, 1934, s. 1 (i) ). 

Act, 1908, s. 1, if is unlawful*for anv^ ** PTO ' rided h - v Xaval Carriages 
banns (s. I (3) ). * • l HMsnn n<,,or than a clerk to publish 
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1498 1673 Laws of England (Replacement) Supplement 

PARAGRAPH 

NUMBERS. 

1498. Register Book. 

Note (o).~- A layman who has published banns under the Measure, 

supra, must sign the register and is deemed to be the “ officiating minister ” 

1499- ( ibid -> s - 1 ( 2 ) )• 

1501. (See replacement volume.) 

1502. Certificate of Banns. 

Text. —Where a layman has published bamis under Banns of Marriage 
Measure, 1934, a certificate signed by the incumbent or minister in charge 
or other clerk nominated by the bishop is equivalent to a certificate given 
by a clerk who has published banns (ibid., s. 1 (2) ). 

1503. Marriage Licenses, Common and Special. 

Text and Note (i ).—In the sect. “ 6 in the afternoon ** is substituted for 

1504- “ 3 in the afternoon ” (Marriage (Extension of Hours) Act, 1934, s. 1 (2)). 

1510. (See replacement volume.) 

1511. Hours. » 


1512- 

1518. 

1519. 

1520- 

1530. 


Text and Note (o). —In Act 1886, s. 1 , “ 6 in the afternoon ” is substi¬ 
tuted for “ 3 in the afternoon ” (Marriage (Extension of Hours) Act, 1934, 
s. 1 (2) ). 

(See replacement volume.) 

Fees in Parishes. 

Note (l ).—In the Chester diocese the fees are fixed by the chancellor. 
(See replacement volume.) 


1531. 

1532- 

1557. 

1558. 

1559- 

1589. 

1590. 

1591- 

1594. 

1595. 


1596. 


1597- 

1612. 

1613. 


1614- 

1655. 

1656. 

1657- 

1673. 


Ecclesiastical Property. 

Note (p ).—See also Pars. 699, 940, notes, ante. 

(See replacement volume.) 

Special Provisions as to Churchyards. 

Note (q ).—Delete s. 115 (2) ; add, Local Govt. Act, 1933, Sched. XL, 
Pt. IV. ; also ibid., s. 170. 


(See replacement volume.) 

Amount of Tithe Rentcharge. 

Note (i).—Act 1894, s. 17 (8), replaced by Local Govt. Act, 1933, 
s. 281 (1), (2), (3). 

(See replacement volume.) 

Payment of Tithe Rentcharge. 

Note (r ).—As to the amount of arrears recoverable, see Queen Anne's 
Bounty v. Blacklock's Executors , Vol. X., Par. 790, note (/), ante. 

Recovery of Tithe Rentcharge. 

Note ( 5 ).—The ten days’ notice is not required, see, on appeal, Queen 
Anne's Bounty v. Thorne ; as to what may be distrained, see also Swaffer 
v. Mulcaliy, both cited in Vol. X., Par. 789, note (i), ante. 

Note (/).—As to s. 81, an order for distress is not invalid because it 
refers to land in two or more parishes (Queen Anne's Bounty v. Cooke 
(1934), 50 T. L. R. 339). 

(See replacement volume.) 

Mortgage by Incumbent. 

Note (q ).—For transfer of liability for loans made under Ecclesiastical 
Commissioners Act, 1840, s. 59, to cathedral chapters, and extension of 
the power to make loans to them, see Cathedrals (Arndt.) Measure, 1934, 


(See replacement volume.) 

Queen Anne’s Bounty. 

Note (f). —See also Superannuation (Ecclesiastical Commissioners and 
Queen Anne’s Bounty) Act, 1933. 

(See replacement volume.) 
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PARAGRAPH 

NUMBERS. 

1674. 

1675- 

1685. 

1686. 

1687- 

1746. 

1747. 

1748- 

1754. 


VOL. XI.— Ecclesiastical Law. 1674—1754 

f 

Mission Room. 

Note ( d). —Delete s. 115 (2); add, Local Govt. Act, 1033, Sched. XL, 

Pt. IV., also ibid., s. 170. 

(See replacement volume.) 


Treasurer. 

Note (m). —Amd. by Superannuc tion 
and Queen Anne’s Bounty) Act, 1033. 


(Ecclesiastical 


Commissioners 


{See replacement volume.) 


Elections. 

Note {ft ).—Sec also Local Govt. Act. 1033, Sched. 11., 
Vol. XII., p. 354. 


Pt. Ill., 20 ; 


{See replacement volume.) 


Index. 

Ecclesiastical Law, 
substitute “ 940.” 


p. (ib.—Pees, scare lies for O. 


in C. 




J1 



VOL. XII. 


1-278 


PARAGRAPH 

NUMBERS. 

1-38. 

39. 

40-54. 

55. 


56-63. 

64. 


65-135. 

136. 

137-146. 

147. 


148. 


149. 

150. 

151-233. 

234. 

235-278. 


EDUCATION. 


(Set replacement volume.) 

Distinction between Higher and Elementary Education. 

Note ( h ).—Last sect, replaced by Unemployment Insurance Act, 

1935, s. 81. v 

{See replacement volume.) 

Appropriation of Land for Other Purposes. 

Note (/).—Where a school was lmilt by a. B. U. with the aid of grants 
by a C. (_., and later, on the trails!er of higher education powers to the 
f occupied by the L. the B. t . were entitled to charge an economic 
rent, allowance being made for the equitable interest of the C. 0. resulting 
from its grants (Grartacnd Curp. v. Kent ('. | 1935j I K. B. 33!)). 

(See replacement volume.) 

Assistance in Choice of Employment . . . 

Note (/;).—Now Unemployment Insurance Act, 1!)35, s. si (I) ]{ c .r s 
amd. by Slat. R. & ()., 1934, No. 1442. 

Note (/).—Now Unemployment Insurance Act. 1935, s. .s| (2) 

Text and Notes (m), (n).- See, instead, ibi<L ss. 70 (duty of education 
authorities to provide courses of instruction), 7s (jower of Minister to 
require attendance assisted by authorities) ; 25 (attendance as a statutory 
condition tor receipt of benclit), 75 (crediting contributions to persons 
receiving whole time education): Vol. XXVIII., Par. 1570, XIV., post. 

{See replacement volume.) 

Co-operation in Respect of Choice of Employment. 

Note (r).— Now Unemployment insurance Art, 1935, s. Hi (3) • see 
also s. 81(1). 

{See rejilaccmnit volume.) 

Regulations to be Laid before Parliament. 

Note (r/). Stat. R. <fc (.)., 1933, No. 310 amd. hv 1934, No. 008 • 1925 
No. 835, by 1934, No. 072; 1932, No. 937, bv'l934, No. 070 ’ \ ( VS2 

'AT’ N' f T ; ‘i’m’ No - :i27> b - v Xo - *«2. See klsJ 

J J04, i\o. 3(>4 (grants to Ijocal Museums and Art (Jalleries) 

Grants for Medical Inspection and Treatment 

J n Srfrl'rr °v y t ,g 1,1 “w^-g ^uon 

M *f ants un,l< ' , ' 1 nemployment Insurance Act, 1935 

•. 81, the M. of L. is substituted ior the Rd. (ibid., s. HI (5) j ’ 

(See replacement volume.) 

Ministry of Labour. 

xiNwjU’ ( " b ~ XoW Unemployment Insurance Act, 

M ('J, (4). ’ 


SS. 70, 77, 


(See replacement volume.) 

Cambridge. 

XoTK {,J) - - A1, er s. 257 add Local tiovt. Ael, 

(Sec replacement volume.) 


1933, s. 302. 


1 


279—349 

PARAGRAPH 
H UMBERS. 

279. 


280-287. 

288. 


Laws of England (Replacement) Supplement. 

Reverter on Failure of Purposes. 

Note (t).—Dennis v. Malcolm, reported [1934] Ch. 244. 

(See replacement volume.) 

Land Value Tax. 

Text and Note (k ).—Delete. 


289-347. 

348. 


(Sec rc])laccment volume.) 

Unemployment Insurance. 

Text and Note (i).— Now Unemployment Insurance Act, 1935, ss. 1 , 3, 
Sched. I., Pt. II., 6, 7. 


349 


Extension of the Act. 

Note (m ).—Sec also Stat. R. & 0., 1934, No. 622 (teacher in remand 
homes). 


VOL. XII. 


350-937 


ELECTIONS. 


PARAGRAPH 

NUMBERS. 

350. 

351-478. 

479. 

480-677. 

678. 

679. 

680-681. 

682. 

683-684. 

685. 

686-741. 

742. 


743-752. 

753. 


754-767. 

768. 


769-924. 

925. 

926-935. 

936. 

937. 


Franchise. 

Note (i).— 1 The last replaced by Stat. R. & 0., 1934, No. 493. 

(See replacement volume.) 

What are Registration Expenses “ Properly Incurred.” 

Note (/).—'The last replaced by Stat. R. k O.. 1934, No. 493. 

(See replacement volume.) 

Borough Auditors. 

Note (*).— For forms see Stat. II. & ()., 1934, No. f>44. 


Date of Publication. 

Note (o). —For form of notice, sec ibid. 

(See replacement volume.) 

Nomination of Candidate. 

Note (b). —For form, see ibid. 

(See replacement volume.) 

Statements to Persons Nominated. 

Note (o). —-For form, see ibid. 


(See replacement volume.) 

District Election Rules. 

Note (l).— For the new rules which are adaptations of Local Govt. Act, 
1933, Sched. 11. (provisions relating to elections of county and borough 
councillors cited in previous pages), see Stat. R, & O. 1934, No 545 
(U. D. C.) ; No. 540 (R. 1). C.). 

(See replacement volume.) 

Parish Election Rules. 

Note (b ).—For the new rules which are adaptations of Local Govt 
Act, 1933, Sched. II. (provisions relating to elections of county and 
borough councillors cited in previous pages), see Stat. R. & O. " 1934 
No, 1318. 


(See replacement volume.) 

Local Government Elections. 

54 Not E (h). For Sched. I., etc., subst. Local Govt. Act, 1933, ss. 40 (2), 

Note (m ).—Delete Sched. I. 

(See replacement volume.) 


Death or Resignation of Respondent 

Note (<-).—Now P. C. Election Rules, 1934, Sched 
(See replacement volume.) 

Metropolitan Borough Councils. 

Note (q). - Amd. by Stat, R. & O., 1934, No. 963. 

Urban and Rural District Councils 

Note (c). —For new rales, see Par. 742 ante 

3 ’ " 


V. 


938-1046 

PARAGRAPH 

NUMBERS. 

938. 


939. 


Laws of England (Replacement) Supplement. 



Parish Councils. 

Note (c). — For new rules, see Par. 753, ante. 

Application of Acts. 

Text and Notes.— For the application, see, instead, U. D. C. Election 

i)*^ 8 ™ 934, '' 4 ’ Sclicd - J ' ; R - J) - C. Election Rules, 1934, r. 5 , Sched. I. ; 
1. C. Election Rules, 1934, r. 7, Sched. V. 


940. 

941-977. 

978. 


979-1046. 


Parish Meeting. 

Note (<).—Orders replaced by P. M. (Polls) Provisional Rules, 1934. 
(See replacement coin me.) 

Place of Trial. 

Note (e) — Now U. D. 0. Election Rules, 1934, r. 4 , Sched. I. 

Xote (/).—Now R. D. C. Election Rules, 1934, r. 5, Sched. I. 

Note (< 7 ).—Now R. 0. Election Rules, 1934. r. 7, Sched. V. ; P. M. 
(Polls) Provisional Rules, 1934, r. 5 , Sched. I. 

(See replacement volume.) 
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VOL. XII. 


1047-1316 


PARAGRAPH 

NUMBERS. 

1047- 

1072. 

1073. 

1074- 

1209. 

1210 . 

1211 - 

1316. 


ELECTRICITY SUPPLY. 


(See replacement volume.) 

Confirmation of Special Orders. 

Note (6).— Sect. 5 continued to 31st Dee., 1935, bv Expii 
Continuance Act, 1934, s. 1, Soiled. ‘ 

(See replacement volume.) 

Borrowing Powers. 

Note (t).—Alter No. 108 to No. 1081. 

(See replacement volume.) 


ing Laws 




VOL. XIII. 


1-210 


« 


EQUITY. 


PARAGRAPH 

NUMBERS. 


1-16. 



18-43. 

44. 


45-88. 

89. 

90-100. 

101 . 


102-171. 

172. 

173-190. 

191. 

192-210. 


(*See replacement volume.) 

Parent and Child. 

Note (g). Lancashire Loans , Ltd. v. Black, reported [19341 J K. 1>. 
380, C. A. 


Solicitor and Client. 

Note (c).— Supporting Talbot’s case, see 
of Canada, [1934J A. C. 408, P. C. 


also Mackenzie v. Royal Bank 


(Sec replacement volume.) 


Partition Actions Now Obsolete. 

Note (c). —As to ki absolutely ” entitled, 
010; title Partition. 


see Re Brookcr, [1934] 



{See replacement volume.) 

Postponement of Equitable Claimant. 

Note {a). First case appld. in Abigail v. Lapin , [1934] A. C. 491, p. C. 
{See replacement volume.) 


Clog on Equity of Redemption Not Allowed. 

Note (c).-Seo also Davis v. Symons, [1934] Cli. 442 (period of 20 years 
!lccmablo P TS) n " nreaS °"‘ lble) With P rovisions makk >g Policies irre- 


{See replacement volume.) 

Limited Ownership. 

Note (t).—The presumption against merger applies to a tenant for 
life in remainder (He Chesters, [1935] f Ch. 77). 

(See replacement volume.) 

T ™tee Not Entitled to Remuneration. 

802,^,16^ tost.° * "^r-tountce,** also Ac Hill , VoL XIV., Par. 


(Sec replacement volume.) 


1 

t 

i 


1 


211 447 


Laws of England (Replacement) Supplement. 


ESTATE AND OTHER DEATH DUTIES. 


1’ABAGBAl’lI 

NUMBERS. 

211 - 221 . 

222 . 

223. 

224. 

225. 

226. 

227-232. 

233. 


234-237. 

238. 


239-243. 

244. 


245-274. 

275. 


276-447. 




(Sec replacement volume.) 

Property Passing on Death. 

Note (k). —Cf. Scott v. I. It. C. (1934), 51 T. L. R. 4. 

(See replacement volume.) 

Property “Deemed to Pass.” 

Note (u).—¥ or a review of the development of the law, sec A.-G. for 
Ontario v. Perry, [1934] A. C. 477, P. C. 

(See replacement volume.) 

Release of Life Interest to Remainderman. 

>sote (d). —For example of exchange between life tenant and remainder¬ 
man, see A.-G. v. Llewellyn, [1935] 1 K. B. 94. 

(Nee replacement volume.) 

Annuity . . . Provided by the Deceased. 

Note (m). —The extent of the beneficial interest must be ascertained 
and must be deemed always to have been ascertainable without regard 
to any interest in expectancy the beneficiary may have had therein before 
t he death (F. A., 1934, s. 28). Certain exception is made in case of death 
before 12th July, 1934, if no estate duty was paid before 8th Dec., 1932 
(ibid, (proviso) ). 

(See replacement volume.) 

Shares of Other Estates. 

Note (d). —Where the whole estate was for one legatee, the legatee 
was held (applying Cooper v. Cooper (1874), L. R. 7 H. L. 53) to have a 
proprietary interest in the estate, and this being situate in I. F. S., estate 
duty was payable there and not in N. I. (A.-G. v. Walker, [1934J N. I. 179). 

(See replacement volume.) 

Bona Fide Purchase for Full Consideration in Money. 

Note (i ).—The exemption was held not to apply in A.-G. v. Llewelyn, 

11935] 1 K. B. 94 (purchase of life interest which ceased on the death and 
therefore could not pass on the death). 

(See replacement volume.) 

Shares in a Private Co. Where Alienation is Restricted. 

Text and Note (j). —Not folld. The valuation is to be on the footing 
that the purchaser would obtain only such right in respect of the shares 
as the owner could at the time of his death have conferred upon the 
purchaser consistently with the articles (Be Paulin, Re Crossman, [1935J 
1 K. B. 26, C. A. (“ articles price " adopted) ). 

(See replacement volume.) 


■ 


VOL. XIII. 


448—586 






ESTOPPEL. 


PARAGRAPH 

NUMBERS. 


448-467. 


(See replacement volume.) 


♦ 


468. 


Party Cannot Raise Issue Available ii 

Note ( e ).—See also Lindsay v. Lindsay, Vol. 3 
ante. 


469-478. 

479. 

480-586. 


(See replacement volume.) 

Parties and Privies. 

Note (e). — Re. Sassoon affd. sub nom. I. R. C. 
T. L. R. 152, H. L. 

(See replacement volume.) 


Former Action. 

r., Par. I 188, note (o). 


v. Raphael (PKU), 51 


4 

< 


3 


587— 874 


Lam & of England (Replacement) Supplement. 


PARAGRAPH 

NUMBERS. 

587-633. 

634. 

635-659. 

660. 


661. 


662-668. 

669. 


670. 


671-706. 

707. 

708-805. 

806. 

807-864. 

865. 


866-874. 

f 

b 1 





EVIDENCE. 

m 


(See replacement volume.) 

Question of Identity. 

Note (o).—As to finger-print evidence, see Hamilton v. II.M. Advocate, 
Par. 600, post. 

(See replacement volume.) 

Declarations as to Pedigree. 

Note (c). The beginning of the lis is the time when a controversy 
arises uhieh might bias the minds of the declarants (Re Davy, infra). 

Note (d). The principles applicable to pedigree cases apply to a 
petition for declaration of legitimacy (see Vol. II., Par. 783) under Legiti¬ 
macy Act, 1926 (Re Davy, [1935] P. J). 

Requirements for Admissibility. 

Note (a). —Also in legitimacy cases, supra, though the petitioner is fdius 
nullius, declarations are admissible; otherwise the technical rule would 
take away the benefit intended to be conferred by the Act (ibid.). 

(See replacement volume.) 

Opinions of Experts. 

Note (/).—In any case which is to be tried without a jury involving 
any question for an expert witness the ct. or a judge may in his discretion 
at any time on the application of any party appoint an independent expert, 
called the “ court expert ” to inquire and report upon any question of fact 
or of opinion not involving questions of law or construction (R. S. C., 
Ord. 37a, r. 1) (1934). See title Practice an u Procedure. 

Finger Prints. —Finger-print evidence is admissible, but it is a question 
for the jury whether the expert explanations are sufficiently reliable to 
establish identity (Hamilton v. II.M. Advocate, [1934] S. 0. (J.) 1). See 
also Henry’s Classification and Uses of Finger Prints. 

When Not Admitted. 

Note (;).—As to the “ court expert,” see R. S. C., Ord. 37a, r. 1, supra. 
Note (a). —As to patent actions, see British Celancse, Ltd. v. Courtanlds , 
Ltd., [1935] W. N. 31 H. L. 

(See replacement volume.) 

Material Evidence of Crime. 

Note (q).~EUas v. Pasmore reported. 11934] 2 K. R. 164. 

(See replacement volume.) 

Adultery, Protection of Witnesses in Respect of. 

Note (o). — Evans Case appld. and folld. in Elliott v. Albert , cited in 
Vol. X., Par. 412, note (c), ante. 

(See replacement volume.) 

When Order Will be Refused. 

Note (I ;).— But the defendant may comment on the plaintiff’s affidavits 
though the deponents are not called, for the plaintiff by reading them on 
the interlocutory motion has made them part of his case (Earles Utilities 
Ltd. v. Jacobs (1934), 51 T. L. R. 43). 

(See replacement volume.) 
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NUMBERS. 

1-65. 

66 . 

67-136. 

137. 


138- 

239. 



VOL. XIV. 


1-239 


&JC9L 




advocate Court 
v, Jammu & Kashmir 


Srtnagtr. 


EXECUTION. 

- ■ —4 - 


(See replacement volume.) 

Examples of Irregularity. 

Note (/).— -Dushell v. Timson , reported [ 1U341 2 K. 13. 79. 

(See replacement volume.) 

Registration of Writ or Order. 

Note (c). —These provisions do not apply to registered land (L. C. A., 
1925, s. 23). A writ or order affecting registered land may be protected 
by lodging a caution against dealing with the land (L. R. A., 1925, ss. 54, 
59). See titles, Land Charges; Land Registration. 

(See replacement volume.) 
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PARAGRAPH 
H UMBERS. 

240-548. 

549. 


550-628. 

629. 

630-710. 

711. 

712-801. 

802. 


803-883. 

884. 

885-891. 


% 

EXECUTORS AND ADMINISTRATORS. 


(See replacement volume.) 

Bills of Exchange, etc. 

Insurance Monies. I he right of the representative to receive and give? 

;i discharge for the monies is such as appears from the terms of the contract, 

see O Reilly v. Prudential Assurance Co., [1934] Ch. 519, C. A., where 

payment to a relative in ignorance of the existence of a representative 
was held valid. 


{See replacement volume.) 

Distinction between General and Specific Legacies. 

Note (? i ). See also Re Cage, [1934J Ch. 536 (bequest of War Loan ; 
absence of possessive pronoun ; a general legacy). 

(See replacement volume.) 

What Constitutes a Charge. 

Note (d). —Also a collateral mortgage (Coleby v. Caleb)/ (1856), L. K. 
2 Eq. 803). 

(See replacement volume.) 

Solicitor Representative. 

Note (b).—Re Hill, reported [1934] Ch. 623, C. A. (a solicitor who 
employs his firm is not entitled to charge profit costs, though he receives 
only a fixed salary and not a share of the profits of the firm). 

(See replacement volume.) 

Preferential Payments. 

Note (u ).—Now Unemployment Insurance Act, 1935, s. 20 (2). 

(See replacement volume.) 
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EXTRADITION AND FUGITIVE 

OFFENDERS. 


PARAGRAPH 

NUMBERS. 


979-981. 

982. 


983- 

1069. 


(Sec replacement volume.) 

Treaties. 

Note (e).— See also Stat. R. & O., 1934, No. 926 (application to New 
foundland). 

Note (t ).—See also Stat. R. & 0., 1934, No. 1131 (application to India) 
No. 1413 (Australia and N. Zealand). 

(See replacement volume.) 





VOL. XIV. 


1070-1327 


PARAGRAPH 

NUMBERS. 

1070- 

1168. 

1169. 


1170- 

1207. 

1208. 

1209- 

1221. 

1222. 

1223- 

1288. 

1289. 


1290. 

1291. 


1292. 

1293. 

1294. 

1295- 

1327. 


FACTORIES AND SHOPS. 


(See replacement volume.) 

Power to Make Regulations. 

Note (6).—Regs, in force.—Pottery—alter 1910 to 1913. Wool—alter 
1908 to 1905. 

Add, Cellulose solutions (1934, No. 990). 

(See replacement volume.) 

Employment of Women and Young Persons in Shifts. 

Note (c). —Sect, continued to 31st Dec., 1935, by Expiring Laws 
Continuance Act, 1934, s. 1, Sched. 

(See replacement volume.) 

Wages to be Paid in Coin. 

Note (/ ).—See also Penman v. Fife Coal Co., [1934] S. C. 251. 

(See replacement volume.) 

Seats in Shops. 

Note (s).— See Shops Regs. 1934 (Stat. R. & O., 1934, No. 1325), 
Form K. 

(Sec replacement volume.) 

Maximum Working Hours. 

Note (/).—See Shops Regs., 1934, Form E, for form of record of hours, 
and Form H for notice to be exhibited. 

Employment Overtime. Occasions of Pressure. 

Note (s).— For forms, see Shops Regs., 1934, Forms 13, C. 

Catering Trade. 

Note (c). —See Shops Regs., 1934, Form A. 

Sale of Accessories for Aircraft, etc. 

Note (/).—For forms of notice, see Shops Regs., Forms I) (1), (2). 

(See re placement volume.) 
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PARAGRAPH -•- 

NUMBERS. 

1 - 28 . (See replacement volume.) 




ii.L. s. — 25 


1 


29-48 


Laws of England (Replacement) Supplement. 


FERRIES. 

PARAGRAPH 
NUMBERS. 

29 - 48 . 


(tfee replacement rohnnc.) 





VOL. XV. 


49-210 


FISHERIES. 


PARAGRAPH -•- 

NUMBERS. 

49-162. (-See replacement volume.) 

163. Powers of British Sea Fishery Officers. 

Note (c). —The port named by the fishery officer is presumed to be the 
“ most convenient port,” but the presumption is rebuttable ( Mackenzie 
v. Jinks, [1934] S. C. (J.) 48. 

164-202. (See replacement volume.) 

203. Prohibition of Catching or Treating Whales Within 

U.K. Waters. 

Note (c). —The Act came into operation on Aug. 16, 1934 (Stat. R. & 0., 
1934, No. 906). 

Note (/).—It is immature if less than 60 ft. (blue whale), or 60 ft. 
(fin whale), see W. I. (Ship) Regs. (Stat. R. & O., 1934, No. 961). 

204-210. ( See replacement volume.) 
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PARAGRAPH 

NUMBERS. 

211-237. 

238. 

239-291. 

292. 

293-309. 

310. 

311-330. 

331. 


332-411. 

412. 


413-454. 


FOOD AND DRUGS. 


(See rej/lacement volume.) 

Preservatives in Food. 

Note (e).—-Last regs. replaced bv P. H. (Shell-fish) Regs., 1934 (Stat 
R. & ()., 1934, No. 1342). 

(See replacement volume.) 

Application of P.H. Acts. 

Note (/). As (o shell fish, see, instead, Slat. R. & O., 1934, No. 1342. 
(See replacement volume.) 

Shell Fish. 

Note (b ).—Replaced by Stat. R. &.O., 1934, No. 1342. 

(See replacement volume.) 

Marking of Imported Foods. 

Note (o). —Also not a foodstuff, edible salt (Stat. R. & ()., 1934, No. 768). 
Note (a).— No. 727 arad. by Stat. R. & ()., 1934, Nos. 1173, 1440. 
Act 1920, continued to 31st Dec., 1935, by Expiring Laws Continuance 
Act, 1934, s. 1, Sched., and Order 1921, revoked by 1935, No. 13. 

(See replacement volume.) 


Special Designations and Milk Licences. 

Note (h ).— The designations are “ Certified ” and “ Grade A (Tuber¬ 
culin),’ see Stat. R. & O. 1934, No. 1317, which incorporates Arts 2, 
5—8, 9 (1), 12, Sched. I. (Form A), Sched. 11., Sched. HI., Pts. I., II., 
III. A (7), C (2), and Sched. IV. of Order 1923 (No. 601). 

(See replacement volume.) 
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455-511 


PARAGHAPH 

NUMBERS. 

455-511. 


FRAUDULENT AND VOIDABLE 

CONVEYANCES. 

(See replacement volume.) 


512—774 
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PARAGRAPH 
NUMBERS. • 

512-534. 

535. 

536-606. 

607. 


608-701. 

702. 

703-774. 


FRIENDLY SOCIETIES. 


(See replacement volume.) 

Characteristics of Specially Authorised Societies. 

Note (m). Replaced by Unemployment Insurance Act, 1935, 
ss. 68—71. 

(See replacement volume.) 

Outdoor Relief to Members of Societies. 

Note (e ).—Maternity benefit and any wounds or disability pension 
up to £1 a week are also excluded, see P. L. A., 1930, s. 48 (3), (4), (5) 
added by P. L. A., 1934, s. 1 (b) ; title Poor Law. 

(See replacement volume.) 

Application of Arbitration Act, 1889. 

Note (g ).—'To Arbitration Act, 1934, add s. 20, Sched. II. ; sec Vol. I., 
Par. 1138, ante. 

(See replacement volume.) 


6 



VOL. XV. 
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PARAGRAPH 

NUMBERS. 


775-863. 


(See replacement volume.) 
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PARAGRAPH 

NUMBERS. 


864-924. 

925. 


926. 

927. 


♦ 


(See replacement volume.) 

Totalisators. 

Note (d). — See A.-G. v. Racecourse Betting Control Bd., infra. 

Text and Notes (e), (/ ).—There is now by statute a general restriction 
on the use of premises, other than an approved horse racecourse and 
a licensed dog racecourse, for effecting pari mutuel or pool betting trans¬ 
actions, see Betting and Lotteries Act, 1934, s. 3, Par. 927 (3), post. 

(See replacement volume.) 

Racecourse Betting. 

Note (o).— Cf. Betting and Lotteries Act, 1934, s. 12, in application to 
licensed tracks. 


Totalisators.Betting with Persons under (now) 

18. 

Text. —“Person authorised”—now limited to persons having the 
management of the racecourse ; the Bd. may pay them the expenses of 
operation (Betting and Lotteries Act, 1934, s. 18 (1)). 

Note (q). —The percentage in Act 1928, s. 3 (3), may be a percentage 
of the whole or part of the moneys staked (Betting and Lotteries Act, 
1934, s. 19 (4). The purposes in Act, 1928, s. 3 (6), include purposes 
conducive to the advancement and encouragement of veterinary science 
and education (Act, 1934, s. 19 (5)). 

Note (r).— A. G. v. Racehorse Betting Control Bd. affd., [1935J 1 
Ch 34, C. A., except that it is ultra vires the Bd. to contribute to the 
initial expenses of these betting agenci'es. Further, statute now declares 
that the Bd. has power to remunerate any person by commission or 
otherwise in respect of the negotiation, receipt or transmission by that 
person of bets to be made by the totalisator and to provide facilities on 
the racecourse for persons engaged in receiving bets so made (Betting and 
Lotteries Act, 1934, s. 18 (2)). The betting transactions which may be 
effected bv the totalisator on a course on any day are not restricted to 
those upon a single race or upon the results of races run on that course 
or run on that day (ibid., s. 18 (3)). 

Text and Notes (/)-{a).—See, instead, Betting and Lotteries Act, 

1934, s. 15, sub par. (7), infra. 

Track Betting. 

(1) Restriction of Betting on Tracks— “ Track ” means premises on 
which races of any description, athletic sports or other sporting events 
take place (Betting and Lotteries Act, 1934, s. 20 (1) ). 

Betting by way of bookmaking or a totalisator must not take place on 
any track on more than 104 days in a year (1st July—30th June, s. 20 (1) ), 
nor on Good Friday, Christmas Day or Sunday (s. 1 (1) ). 

Bookmaker is defined in s. 20 (1). 

Contravention is an offence. The occupier is also guilty unless he 
proves contravention without his knowledge (s. 1 (2)); for penalty see 
s. 30 (1), Par. (10), post. 

(2) Restriction of Bookmaking.—Bookmaking must not be carried on 
on any track unless the occupier holds a licence (see Par. (7), post) under 
the Act for that track. 

Exceptions.—(a) An approved horse racecourse used only for horse 
races ; (b) anything done on any track on any day if bookmaking has not 
been carried on on more than 7 previous days in the year and the occupier 
has given to the police (see s. 20 (1) ) by post not less than 7 clear c ajs 

notice of intention to permit bookmaking on that day (s. 2 (1) ). 

Bookmaking must not be carried on on any licensed track on other than 

the “ appointed days ” (see Par. (13), post) (s. 2 (2) ). 

Contravention is an offence ; the occupier is also guilty unless he proves 
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contravention without his knowledge (s. 2 (3)); for penalty, see s. 30 (1), 
Par. (16), post. 

(3) Restriction of Pari Mutuel or Pool Betting.— No pari rautuel or 
pool betting business (see Par. 925) may be carried on on any track except 
(a) on an approved horse racecourse by or by authority of the Racecourse 
Betting Control Bd. (see Par. 927, notes (p), {q), ante) ; or (b) on a licensed 
dog racecourse in accordance with s. 11 (see Par. (5), post) (s. 3 (1) ). 

But this does not prohibit a person from receiving or negotiating bets 
on an approved horse racecourse with a view to these being made by a 
totalisator lawfully operated on that course (s. 3(1)); see also s. 18 (3), 
Par. 927, note (r), ante. 

Save as permitted by 8. 3 (1), supra, no person may use any premises 
whether situate on a track or not, or cause or knowingly permit any such 
premises to be used as a place where persons resorting thereto may effect 
pari mutuel or pool betting transactions (s. 3 (2) ). 

Contravention is an offence (s. 3 (3) ) ; for penalty, see s. 30 (1), Par. (lb) 
post. 

See Elderton v. U. K. Totalisator Co., [1935] \V. N. 25 (pool betting on 
credit basis through post; no contravention of s. 3). 

(4) Restriction of Betting on Dog Racecourses. —Betting by book¬ 
making or a totalisator must not take place on any day in connection 
with more than 8 dog races, and betting on the results must not take place 
except during a continuous period not exceeding four hours. On the 
four special appointed days (see Par. (13), post) these limits are lb races 
and 8 hours in the aggregate (s. 4(1) ). 

Contravention is an offence. The occupier is also guilty unless lie 
proves contravention without his knowledge (s. 4 (2) ). For penalty, see 
s. 30 (2), Par. (16), post. 

“ Bog race ” means a race in which an object propelled by mechanical 
means is pursued by dogs (s. 20 (1) ). 

(5) Totalisators on Dog Racecourses. —Establishment and Operation 
Legalised .—Notwithstanding any enactment or rule of law to the con¬ 
trary, it is lawful on any licensed dog racecourse for the occupier or any 
person authorised by him in writing (a) to set up and keep a totalisator, 
whether in a building or not; and (b) on any appointed day (see Par. (13), 
post), while the public are admitted to the track for the purpose of attend¬ 
ing dog races and no other sporting events are taking place on the track, 
to operate a totalisator so set up, but only for effecting with persons 
resorting to the track betting transactions on dog races run on that track 
on that day. It is also lawful for a person to effect betting transactions 
by means of a totalisator lawfully operated (s. 11 (1) ). 

Bookmakers Not to Be Excluded .—So long as a totalisator is being law¬ 
fully operated the occupier of the track must not exclude a person by 
reason only that he proposes to carry on bookmaking and must secure 
space on the track where bookmakers can conveniently carry on book¬ 
making. Contravention is an offence, see s. 11 (2), Par. (lb), post. 

Regulations .—The totalisator must be operated according to Sched. I. ; 
contravention is an offence (s. 11 (3) ) ; for penalty, except where per¬ 
missible under the Soiled., see s. 30 (1), Par. (lb), post). 

The apparatus must comply with the regs. (Stat. R. & ()., 1935, No. 171) 
made by a Secretary of State (Sched. I. (1) ) and be kept in working order 
{ibid., (2) ). Notice must be given of minimum stake or “ betting unit ” 
to be accepted and the operator must distribute the whole of the moneys 
staked, after deduction of not more than 6 per cent., among the winners 
{ibid. (3) ). The Licensing Authority must appoint a qualified accountant 
and technical adviser to supervise the working and examine and certify 
the monthly accounts and carry out a yearly audit, see ibid. (4)—(12). 

(6) Facilities for Bookmaking.— Application of Betting Act, 1853.— 
The Betting Act, 1853 (see Par. 917, ante), does not now apply to anything 
done on any licensed track by a bookmaker on any day on which book¬ 
making may lawfully be carried on on the track. 

But this does not affect the operation of the Act in relation to the use 

see l ars. 91J, 920, ante) by a bookmaker for the purposes of his business 
(a) of any permanent structure other than a structure used by him t 
common with members of the public resorting to the track • or Z S 
any position on the track specially appropriated for the „ J* f fi , f 
ticular bookmaker by the occupier of ufSorhv.nin ^ 

to act on behalf of the occupier (a. 12) 7 J PerS ° n P ur P ortln g 
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Admission Fees to Bookmakers.— The occupier may charge for admission 

to a particular part, in the case of a bookmaker up to 5 times the highest 

charge to the public for that part, and for an assistant, this public charge; 

but there must be no differentiation between bookmakers or between 
assistants, see s. 13 (1). 

if am charge not authorised as above is made, or if any payment, 
valuable thing or favour other than the authorised charge is demanded 
oi i ecciyed by or for the benefit of the occupier as consideration for facilities 
being given to a bookmaker for the carrying on of his business the person 
iesponsible and also the occupier is guilty of an offence. It is however a 

defence for the occupier to prove that the act took place without his 
knowledge (s. 13 (2) ). 

For penalty, see s. 30 (2), Par. (16), post. 

Track Occupiers Not To Have Interest in Bookmaking .—It is unlawful 
for the occupier, his servant or agent, or any person having, under lease, 
agreement or licence, granted by him, any interest in, or right over or in 
respect of, any part of the track to engage either directly.or indirectly 
and either on his own behalf or on behalf of another, in bookmaking on 
that track. Contravention is an offence ; the occupier is also guilty, but 
it is a defence for him to prove that contravention occurred without lus 
knowledge (s. 14). For penalty, see s. 30 (2), Par. (16), post. 


(7) Betting and Employment of Young Persons on Tracks. —If on any 

track any bookmaker or commission agent (including a person who by way 
of business receives bets to be transmitted b} r him directly or indirectly to 
another person with a view to the bets being made by means of a totalisator 
(s. 15 (4) ) has any betting transaction with a person apparently under 
or known to be under, the age of 18, he is guilty of an offence (s. 15 (1) (a) ). 

If the operator of a totalisator has by means thereof any betting trans¬ 
action with such young person, the occupier of the track is guilty of an 
offence (s. 15 (1) (b) ). 

If a person employs on any track for the purposes of his business as a 
bookmaker or commission agent {supra) or in connection with the operation 
of a totalisator, any such young person, he is guilty of an offence (s. 15 (2) ). 

It is a defence to prove that the young person had in fact attained 18 
when the alleged offence was committed (s. 15 (3) ). 

For penalty, see s. 30(2), Par. (16), post. 

(8) Licensing Authorities.—The C. Cs. and 0. P. Cs. in relation to their 
respective areas are the authorities to grant licences authorising the 
provision of betting facilities on tracks (s. 5 (1) ). 

Delegation. —Ix)cal Govt. Act, 1933, s. 274 (delegation to C. Ds.) does 
not apply (s. 5 ((5) ), but a council may delegate their functions to a com¬ 
mittee of members of the council (s. 5(1) (a) ), or combine in delegating 
to a joint committee of members of constituent councils (s. 5 (1) (b) ). 

A C.C. may delegate to the standing joint committee of Q. S. and of 
the C. 0. appointed under Local Govt. Act, 1888, s. 30 (s. 5 (1) (c) ), and 
then that committee is under a duty to discharge the functions so long as 
the delegation is in force (s. 5 (2) ), though they have the further power 
of councils under s. 5 (1) (b) of delegating to a joint committee with corre¬ 
sponding application of s. 5 (3), (4), infra (s. 5 (5) ). 

The number and term of office of members of a committee or joint 
committee is fixed by the councils concerned; procedure (subject to the 
Act and directions of the councils), by the committees themselves (s. 5 (3) ). 

Expenses of a standing joint committee are defrayed by the C. C. ; 
of a joint committee, by appointing councils in agreed shares (s. 5 (4) ). 

Duties .—The duties of a licensing authority (hereafter cited as L. A.) 
comprise the grant, transfer and revocation of licences; the fixing of 
appointed and special days for betting ; inspection of tracks ; super¬ 
vision of totalisators on dog racecourses through the appointment of 
accountants and mechanicians. 


(9) Application for Licences.—The L. A. fix the dates on which they 

will entertain applications from occupiers of tracks (or intended occupiers 
of proposed tracks, see s. 6 (5) ), and must give information as to these 
dates to any person who asks for it (s. 6(1) ). 

Notices .—No application can be entertained unless, at least 2 months 
before the date of application, the applicant has given to the L. A., the 
C. D. C. or Metr. B. C. in w'hose area the track is situate (see s. 20 (2)), 
the responsible authority under any planning scheme for the area (see 

10 


V 


PARAGRAPH 

NUMBER. 

927 

(contd.). 


VOL. XV.— Gaming and Wagering. 927 


s. 20.(1)) and the chief police officer certain notice in writing and has 
published such notice in at least two newspapers circulating in the locality 
in which the track is situate. The notice must state the intended applica¬ 
tion and describe the situation of the track, the number and position of 
exits, and the number of spectators for whom accommodation is provided 
or intended to be provided (s. 6 (2)). 

The notice, until the hearing, must be kept by the L. A. at their offices 
so as to be available for free public inspection (s. 6 (3) ). 

Objectors. —At the hearing of the application tbe following, in addition 
to the applicant, are entitled to be heard in person or by representative— 
the chief officer of police (see s. 20 (3) ), any responsible authority under 
a planning scheme for any part of the track area (see s. 20 (1) ), the C. D. C. 
or Metr. B. C. for the track area, the local authority (C. C., C. B. C., C. D. C., 
etc.) for any adjoining district, owners and occupiers of premises in the 
neighbourhood, and the governing body of any school or institution in 
the neighbourhood. No objector may be heard unless he has given the 
applicant and the L. A. 7 days’ written notice of the grounds on which 
he contends the application ought to be refused. 

No local authority is entitled to be heard as objectors if the L. A. are 
a committee (or joint committee) of that authority (s. 6 (4) ). 


(10) When Licence May Be Refused. —Except as provided in s. 7 (1), 
infra, or s. 8 (existing tracks) the L. A. must not refuse an application 
(s. 7 (2) ). 

They may refuse— 

(a) if satisfied that, in the event of the licence being granted, the 

existence or user of the track : (i.) would injuriously affect 
either the health or the comfort of persons residing in the 
neighbourhood of the track, or be detrimental to the interests 
of persons receiving instruction, or residing, in any school or 
institution in that neighbourhood; or (ii.) would seriously 
impair the amenities of that neighbourhood ; or (iii.) would 
result in undue congestion of traffic, or seriously prejudice the 
preservation of law and order ; or 

(b) if the applicant or, where the applicant is a corporate body, any 

director or the manager thereof has been convicted of any 
offence under the Act, Pt. I., or Sched. 1., or of any offence 
involving fraud or dishonesty. 


Where the track, or any part, is situate in an area—(a) in which there is 


in force a planning scheme under which the consent of the planning 
authority (see s. 20 (1) ) to the establishment or continuance of the track 


is necessary ; or (b) with respect to which a resolution to prepare or 
adopt a planning scheme has taken effect, but no such scheme is in force, 


the L. A. must either refuse to grant a licence unless they are satisfied 
that the planning authority have consented to the establishment or 


continuance of the track, or grant a licence but suspend its operation until 
the authority have notified their written consent to the L. A. (s. 7 (1) ). 

Where the L. A. refuse, they must send to the applicant by post a 
written statement of the grounds of refusal (s. 7 (3) ). 


Existing Tracks .—A track on which there was bookmaking on the 
sporting events on that track on more than 8 days in 1933 is described 
as an existing track (s. 8 (1) ). If the applicant so elects the provisions 
of s. 7 (1), supra, do not apply (s. 7(1) (proviso) ), and the application 
(to be made before 1st July, 1935) is then governed by s. 8 (2)—(4), (6). 

The licence expires on 30th June, 1940. It authorises betting facilities 
in connection with only the specified events as declared to have been 
formerly carried on. As regards bookmaking on other events, the track is 
not for the purpose s. 2 (1) (see Par. (2), ante), a licensed track (s. 8 (5) ). 


(11) Duration and Transfer of Licences.— Except as to “existing 
tracks,” supra, a licence continues for 7 years (s. 9 (1) ). The L A mav 
at any time, on application after written notice to the police, direct the 
transfer to another person. The transferee becomes the holder but if 
not the occupier of the track, not until he becomes the occupier (s 9 (2) ) 
On the death of a holder his legal personal representative^ dee mid to 
be the ) holder durmg the next 3 months, though no transfer bo made 

wnittn z&zJtTwT reccipt of the iieenc ° and ti,e 
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(12) Fees.—These are fixed by the L. A. The limits are, on application, 

~ lL ; 011 8 rant » £5 ° a year (the application fee to be treated as part 
payment of the first annual fee) ; on transfer, £10, payable by the trans- 
ieree (s. 9 (5), (6), (7) ). 

Fees are recoverable by the L. A. as debts due to them (s. 9 (8)). 

Fees received by a joint standing committee must be paid to the C. C. 

(s. 9(9)). . 

(12; Fixing Appointed Days for Betting. —Not later than the end of 
Any, the L. A. must fix 104 days in the year beginning 1st July next 
as days on which betting facilities may be provided on licensed tracks 
with in their area; these are referred to as “appointed days.” The 
L. A. are not bound to fix in advance if it appears to them that no licence 
w ill be in force during the year, but then so soon as they grant a licence 
during the year they must fix appointed days in the remaining period of 
the \ear, the number being twice the number of complete weeks beginning 
on a Sunday (s. 10 (4) ) in that period (s. 10 (1) ). 

The appointed days must be the same for the whole area and not 
include Good Friday, Christmas Day, or Sunday (s. 10 (2) ). Four of 
the appointed days must be fixed as “ special days ” for the purposes of 
4 (1), (s. 4 (3) ); see Par. (4), ante. 

The procedure for fixing is as follows—At least one month before 
fixing the L. A. must publish in two newspapers in their area notice of 
their intention (s. 10 (3) (a) ). If within one month of the date of publica¬ 
tion the L. A. receive a written notice signed (i.) in the case of 1935-1936 
by all who have given notice of intention to apply for licences; or (ii.) in 
other cases by all the licence holders in the area, stating they unanimously 
desire specified days, then, if those are lawful days (see supra), the L. A. 
must fix those days as appointed days (s. 10 (3) (b)). 

If not fixed in this way, the L. A. must during the one month, supra , 
consider any written representations by the police, or a person who is a 
licence holder in the area or has given notice of intention to apply for 
a licence (s. 10 (3) (c) ). 

On request the L. A. must inform a person as to the latest time for an 
effective notice under (b) or representation under (c), supra (s. 10 (3) (d)). 

(14) Revocation of Licences.— Grounds of Revocation.— The L. A. may 
at any time, after giving to the licence holder an opportunity of being 
heard, revoke a licence—(a) if satisfied that the track has been conducted 
in a disorderly manner or so as to cause a nuisance ; or (b) if without 
their approval, to be given after such notice as they deem proper, the 
accommodation for spectators on the track as stated in the notice under 
s. 6 (2) (see Par. (9), ante), has been substantially increased, or the exits 
from t he track as described in that notice have been materially altered, and 
they are satisfied that undue congestion of traffic or serious prejudice to 
the preservation of law and order has resulted therefrom ; or (c) if on a 
report made to them by the accountant appointed under Sched. I. (see 
Par. (5), ante), or upon a refusal of that accountant to give such a certifi¬ 
cate as is mentioned in the said Schedule, they are satisfied that any 
totalisator on the track has been maintained or operated otherwise than in 
accordance with the Schedule : or (d) if the licence holder or, where a 
corporate body, any director or the manager thereof is convicted of any 
offence under the Act, Part I., or under Sched. I„ or of any offence 
involving fraud or dishonesty. 

Notice of revocation must forthwith be sent by them to the licence 
holder and the chief officer of police (s. 16 (1) ). 

Appeals. —The licence holder may appeal in accordance with Q. S. 
Act, 1849 (see title Magistrates) to the next practicable ct. of Q. S. 
held not less than 21 clear days after the notice of revocation is given to 
him. Notice of appeal'must be given to the L. A. and the clerk of the 
peace (s. 16 (2) ). 

A revoked licence continues in force until the expiration of the time 
for appeal and, if notice of appeal be given, until the determination of the 
appeal. If the ct. of Q. S. confirm the decision of the L. A., the ct. may 
continue the licence for a further period not exceeding 2 months (s. 16 (3) ). 

(15) Powers of Entry on Tracks.—Any person authorised in writing by 
the L. A., on producing his authority on demand, and any constable, 
may at all reasonable times enter upon a track to ascertain whether the 
provisions of tlie Act, Pt. I., are being complied with. Obstruction is an 
offence (s. 19) ; for penalty, see s. 30 (2), infra. 
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(16) Penalties. — For an offence under ss. 1 , 2, 3, or 11 , the penalty 
limit on summary conviction is a fine of £100; for a subsequent offence 
under the same sect. 3 months’ imprisonment or £200 or both ; on indict¬ 
ment, £500; subsequent conviction under the same sect., one year or 
£750 or both (s. 30 (1)). For other offences these limits are, on summary 
conviction, £100 ; subsequent offence, 2 months or £100 ; on indictment, 
£300; subsequent conviction, 6 months or £500 or both (s. 30 (2) ). 

As to bodies corporate, see s. 29, Par. 931 (6), post . 


928 . 


929 . 

930 . 


931 - 934 . 


Distribution of Stakes by Lot. 

Note (b). —As the Betting and Lotteries Act, 1934, which repeals the 
old law does not define lottery the cases cited in the old notes to Pars. 
928, 929, remain relevant as to what constitutes a lottery. 

Text and Notes (/«), (a), ( o ).—But so far as newspaper, trade and 
business competitions are concerned the test, at least under ibid., s. 20 

(1) (b), is whether a substantial degree of skill is necessary, see Par. 931 (4), 
post. 

Note ( o ).—Reasoning in Barnes' Case appld. in Director of Public 
Prosecutions v. Phillips , [1935] 1 K. B. 391 (sale of note cases : buyer’s 
commission dependent on chance sales in a chain of sub-buyers). 

(See replacement volume.) 

Art Unions. 

Text and Notes. —The Unions are exempt from Betting and Lotteries 
Act, 1934 (ibid., s. 25 (3) ), but the power of revocation (see note (u) ) 
may be exercised upon recommendation of the 13d. of T. and without a 
certificate from the P. C. (s. 25 (1) ); in case of a union not constituted 
under charter, the power may be exercised by the President of the 13d. 
of T. or a Secretary of State if immediate action is expedient (s. 25 (2) ). 


Offences. 

Text and Notes. —Repd. 

(1) Illegality of Lotteries.— With the exemptions mentioned infra, all 
lotteries are unlawful (Betting and Lotteries Act, 1934, s. 21). 

(2) Offences.— Every person is guilty of an offence who in connection 
with any lottery promoted or proposed to be promoted either in Gt. 
Britain or elsewhere— 

(a) Prints any tickets (including documents evidencing the claim to 

participate in the chances, s. 28 (1) ) for use in the lottery ; or 

(b) Sells or distributes, or offers or advertises for sale or distribution, 

or has in his possession for the purpose of sale or distribution, 
any tickets or chances in the lottery ; or 

(c) Prints, publishes or distributes, or has in his possession for the 

puipose of publication or distribution—(i.) any advertisement of 

the lottery; or (ii.) any list (whether complete or not) of prize 

winners or winning tickets in the lottery ; or (iii.) any such matter 

descriptive of the drawing or intended drawing of the lottery, 

or otherwise relating to the lottery, as is calculated to act as an 

inducement to persons to participate in that lottery or in other 
lotteries ; or 

(<1) Brings, or invites any person to send into, Gt. Britain for the pur¬ 
pose of sale or distribution any ticket in, or advertisement of 
the lottery ; or ’ 

(e) Sends or attempts to send out of Gt. Britain any money (or cheque 

banknote, postal order or money order, s. 28 (1) ) or valuable 
thing received in respect of the sale or distribution, or any 
document recording the sale or distribution, or the identity of 
the holder, of any ticket or chance in the lottery • or 

(f) Uses any premises, or causes or knowingly permits any premises 

of tS4? U o r e8 C ° nneCted With the Pr ° m0ti< >" ~duct 

lg) - * ->■ »< 

sir t Tiztr »?■»- 

persons or places within or outside Gt Britlin (s 28 (2)^7). *° 
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931 - -934 Proceedings under (c) (iii.), supra , in respect of newspaper matter cannot 
<rorid ) b e instituted except by the direction of the Director of Public Prosecutions 

(s. 22(3)). 

It is a defence to prove that the lottery is exempt by s. 23 or s. 24, infra, 
and the deft, believed and had reasonable ground for believing that none 
of the exemption conditions had been broken (s. 22 (2) ). 

As to publication, see old cases in Par. 932, note (p). 

For penalties, see s. 30 (1), Par. (7), post. 

(3) Exemptions. —A. Lotteries Incidental to Entertainments. —This 
applies to bazaars, sales of work, fetes and other entertainments of a 
similar character, whether limited to one day or extending over two or 
more days (s. 23 (3)). A lottery incidental to such an entertainment is 
not an unlawful lottery, but the following conditions must be observed 
(s. 23 (1) )—(a) the whole proceeds of the entertainment and lottery after 
deduction of (i.) entertainment and lottery expenses, (ii.) printing lottery 
tickets, and (iii.) a sum not above £10 as the promoters think fit for expense 
incurred in purchasing lottery prizes, must be devoted to purposes other 
than private gain ; (b) there must be no money prizes ; (c) tickets or 
chances must not be sold or issued nor the result be declared except on 
the premises and during the progress of the entertainment; and (d) the 
facilities for participation in the lottery must not be the only or the only 
substantial inducement to persons to attend the entertainment (s. 23 (2) ). 

If a condition is broken every person concerned in the promotion or 
conduct of the lottery is guilty of an offence unless he proves that the 
offence was committed without his knowledge (s. 23 (1) ). For penalty, 
see s. 30 (1), Par. (7), post. 

B. Private Lottery. —This means a lottery in Gt. Britain which is pro¬ 
moted for and in which the sale of tickets or chances by the promoters 
is confined to either (a) members of one society {infra) established and 
conducted for purposes not connected with gaming, wagering or lotteries ; 
or (b) persons all of whom work on the same premises; or (c) persons all 
of whom reside on the same premises. Each of the promoters must be a 
person to whom under the foregoing provisions tickets may be sold by 
the promoters and, in case of a society lottery, be authorised in writing 
by the governing body to promote the lottery. 

“ Society ” includes a club, institution, organisation or other association 
of persons by whatever name called, and each local or affiliated branch 
or section of a societv is to be regarded as a separate and distinct society 
(8.24(1)). 

A private lottery is not unlawful, but the following conditions must 
be observed—* 

(a) the whole proceeds, after deducting only printing and stationery 

expenses, must be devoted to prizes for purchasers of tickets or 
chances, or, in case of a society lottery, to such prizes or to the 
purposes of the society or, part to one and the remainder to the 
other ; 

(b) No written notice or advertisement of the lottery may be exhibited 

etc., except (i.) a notice on the premises of the society or where 
the persons work or reside as the case may be, and (ii.) such 
announcement as is contained in the tickets ; 

(c) The price of every ticket or chance must be the same and stated 

on the ticket; 

(d) Every ticket must bear on the face of it the name and address of 

each promoter, and a statement of the persons to whom sale is 
restricted, and that no prize shall be paid or delivered by the 
promoters to other than the person to whom the) 7 sold the winning 
ticket or chance, and no prize may be paid or delivered except in 
accordance with that statement; 

(e) No ticket or chance may be issued or allotted by the promoters 

except by way of sale and upon receipt of the full price and no 
money or valuable thing received by a promoter may in an) 
circumstances be returned ; 

(f) No tickets may be sent through the post (s. 24 (2) ). 

If a condition is broken each of the promoters and also the person w ho 
broke the condition, if not a promoter, is guilty of an offence. A promotei 
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may as a defence prove that the offence was committed without his 
knowledge (s. 24 (3)). For penalties, see s. 30 (1), Par. (7), post. 

C. Art Unions. —See Par. 930, ante. 


(4) Newspaper and Trade Prize Competitions— It is unlawful to con¬ 
duct in or through any newspaper, or in connection with any trade or 
business or the sale of any article to the public (a) any competition in 
which prizes are offered for forecasts of the result either of a future event, 
or of a past event the result of which is not yet ascertained or not yet 
generally known ; (b) any other competition success in which does not 
depend to a substantial degree upon the exercise of skill. 

The provision as to trade or business does not apply in relation to 
pari mutuel or pool betting operations carried on by a person whose only 
trade or business is that of a bookmaker as defined in s. 20 (1) (s. 26 (1) ). 

Contravention is an offence (for penalties, see infra), but without pre¬ 
judice to liability, if any, under ss. 22—24 (s. 26 (2) ). 

See cases in Par. 928, notes (m), (n), (o ). 

See also Elderton v. United Kingdom Totalizator Co., [1935] W. N. 25 
(a bookmaker operating a betting pool (on credit basis) does not conduct 
a “ competition ” for “ prizes ”). 


(5) Search Warrants. —For power of a justice to issue a warrant to 
enter premises, by force if necessary, and search and seize documents, etc., 
see s. 27. 


(6) Bodies Corporate. —Where a body corporate is convicted under the 
Act. each director and officer is also guilty unless lie proves that the 
offence was committed without his knowledge (s. 29). 

(7) Penalties. —On summary conviction, a fine of £100; for a subsequent 
offence under the same sect., 3 months’ imprisonment or £200 or both ; 
on indictment, line of £500 ; for subsequent offence under the same 
sect., one year’s imprisonment or £750 or both (s. 30 (1) ). 

The ct. must also order the forfeiture of coins and bank notes produced 
to the ct. which are shown to its satisfaction to represent the price of 
tickets or chances or prize money or prizes in the lottery and order the 
destruction of documents relating to the promotion or conduct of the 
lottery (s. 30 (3) ). 
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967. 
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1085. 

1086. 

1087- 

1133. 
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(See replacement volume.) 

Incorporation of Parts of Gasworks Clauses Acts. 

Note (m).— Alter “ 44 ” to “ 43.” 

(See replacement volume.) 

Appeals. 

Note (m ).—For Appeal Procedure Rules, see Stat. R. Sc ()., 1934, No. 
1472. 

(See replacement volume.) 

Powers to Invest in Other Companies. 

Note (g ).—Gas Undertakings Act, 1932, s. 1 (a) (b). 

(See replacement volume.) 
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(See replacement volume.) 

Presumption of Gift Rebutted. 

^sote ( h ). McEvoy v. Belfast Banking Co affd. on other aiound 
[1935] A. C. 24 (N. 1.). 

(See replacement volume.) 
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304-408. 

409. 

410-414. 

415. 

416-649. 

650. 

651-747. 


HIGHWAYS, STREETS AND BRIDGES. 


(See replacement volume.) 

Theory of Dedication. 

Note (a ).—See also as to the duty of an appellate court, Williams- 
Ellis v. Cobb, [1935] 1 K. B. 310, C. A. 

(See replacement volume.) 

Limited Owners. 

Note (d ).—See also Williams-Ellis v. Cobb, infra. 

(See replacement volume.) 

Length of User. 

Note (e).—Second case folld. in Williams-Ellis v. Cobb, infra. 

Nature of Locus in Quo. 

Note (p ).—Though the public have only limited rights over the fore¬ 
shore, the high-water mark may be a sufficient terminus ad quern for a 
public right of way (Williams-Ell is v. Cobb, [1935] 1 K. B. 310, C. A.). 

(See replacement volume.) 

Statutory Provisions as to Exercise of Right of Access. 

Note (a). — Marshall v. Blackpool Corp ., reported, [1935] A. C. 16. 

(See replacement volume.) 

Liability of Owner of Land Adjoining Highway. 

Note (h).—Marshall v. Blackpool Corp., reported, [1935] A. C. 16. 

(See replacement volume.) 

Crossings For Footpassengers. 

Note ( 5 ). —The period for submission ended on 15 March, 1935 (Stat. 
R. & O., 1935, No. 22). 

(See replacement volume.) 

Statutory Charge. 

Note (s). —For form of an order declaring the charge and interest 
due, etc., see Bromley B. D. C. v. Brooker, [1934] W. N. 237. 

(See replacement volume.) 
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Assignment of Contractual Rights. 

Stamp Duty. —A sale of the owner’s interest in hire purchase agree¬ 
ments is (1) a sale of the benefit of the agreements, and (2) a sale of goods 
to the extent that the goods are likely to be returned to the owner owing 
to default of the hirer; to this extent the agreement for sale is exempt 
from ad valorem stamp duty as being a sale of “ goods ” (seo Vol. VII., Par. 
485) within Stamp Act, 1891, s. 59 (1) (Drayes. Ltd. v. /. /,'. ('. (1927) 

0 A. T. C. 727). 


772-812. 


(See replacement volume.) 
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INCOME TAX. 


(See original volume.) 

Nature of the Legislation Now in Force. 

Note (c). —The statute law as to income tax, beginning with the Income 
Tax Act, 1842, down to and ending with the F. A., 1918, was consolidated 
by the Income Tax Act, 1918 ; other enactments were repealed by S. L. R. 
Act, 1927. As the F. A.,of cachycarsubsequentto 191Shas contained a clause 
applying to income tax of that year the enactments in force in the previous 
year with or without modification ( e.g ., see F. A., 1934, s. 19 (2) ), the law 
in force is that contained in Income Tax Act, 1918, and the F. As. 1919—34. 
The year of assessment begins on 6th April and ends on 5th April of the 
following year (Income Tax Act, 1918, s. 2). The expression “ the year 
1919—20 ” means the year of assessment beginning on 6th April, 1919 ; 
similarly for corresponding expressions (F. A., 1919, s. 28). Income tax 
for the year 1934—35 is charged at the standard rate of 4,s. 6r/. with such 
higher rate on an excess over £2,000 as Parliament hereafter determines 
(F. A., 1934, s. 19 (1) ). 

For the change in the method of charging additional income tax for 
1928—29 and onwards, see F. A., 1927, s. 38, and Par. 1347, notes, post. 

Irish Free State. —For provision as to relief from double taxation as 
between Great Britain and the Irish Free State, see Irish Free State 
(Consequential Provisions) Act, 1922, s. 5. For reciprocal exemption of 
income tax and sur-tax of persons resident in Gt. Britain (including 
N. I.) or in tho Irish Free State, and for relief from double tax of persons 
resident in both countries, see F. A., 1926, s. 23, Sched. II., amd. by 
F. A., 1928, s. 21, Sched. IV. 

(See original volume.) 


Super-tax. 

Note ( d ). —See Par. 1416, note (p), post. 

Controlling Authority. 

Note (e). —Now Income Tax Act, 1918, s. 57. 

General Commissioners. How Appointed. Functions. 

Note (g). —As to appointment, see now ibid., ss. 58—60 ; qualifications, 
s. 65 ; quorum, s. 230 (2). 

Note (A).— Ibid., s. 58 ; ss. 64, 71 (as amd. by F. A., 1931, Sched. III.) ; 
other particular duties, see post ; assessment of commissioners to duty, 
s. 74. Commissioners have no power to make “contingent ” assessments 
(Lambe v. J. R. G., Par. 1326, note (p), jiost). 

Additional Commissioners. Functions. 

Note (i).—Income Tax Act, 1918, ss. 61—62, 64 ; qualification, s. 65. 
Note ( j ).— Ibid., s. 63. 

Note (/j). — Ibid., ss. 61, 63. 


Text and Note (m).— Ibid., ss. 121—122. 

Commissioners for Special Purposes. Functions. 

Note (n).—Now Income Tax Act, 1918, s. 67. 

Note (o). — Ibid., Sched. C, r. 2. 

Note (p). — Ibid., Sched. D, Misc. Rules, r. 7. 

Note ( q ).— Ibid., s. 124 ; Sched. E, r. 7. 

Note (r). — Ibid., s. 123. 


Note (.s).— Replaced by sur-tax, see Par. 1416, notes, post. 

Note ( u ).— Ibid., s. 40. 

Note (?;).— Ibid., s. 32. 

Notes ( w ), (.r). Ibid., s. 148. For appeals as to residence and domicil 
sec F. A., 1924, s. 27, and Par. 1380, note (p), post. 

Notes (y), (z).— Act, 1918, s. 147. 

Note (a). Ibid., s. 67(2). lhev have power to serve notice on any 
body corporate requiring copies of registers of securities, and pav at the 
rate of 55. per 100 entries, see F. A., 1930, s. 23. P ‘ 

Ex-Officio Commissioners. 

Notes (a), (b).~ Now Income Tax Act, 1918, s. 68 
Notes (c), (d).-Ibid., s. 69. 

Note ( e).~Ibid., s. 70. 

Note (f).~Ibid., s. 69 (7). 

Noth ( g).-lbid s. G9 (4), (5), (6); s. 91. 
h.l.s.—25 
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Quorum of Commissioners. 

Note (h). — Ibid., s. 230 (2). 

Clerk. 

Note ( i).—Ibid s. 66 (2), (5), (10). 

Assessors, Collectors, and Officers for Receipt. 

Text and Notes. For power of the General Commissioners to appoint, 
see now Income Tax Act, 1918, s. 76; surveyors may act as assessors in 
certain cases, see s. 77 ; remuneration, s. 78 ; penalties, s. 79; duties of 
assessors, ss. 76 (9), 98, 99, 102, 108 (as amd. by F. A., 1927, s. 46), 112— 

As to collectors of taxes, the power to appoint (see Income Tax Act, 
1918, ss. 80, 84 (1), (3), (4), (5) as amd. by F. A., 1927, s. 30 (2)) is 
now \ ested in the J. R. C., except in the City of London and as regards 
collectors under Act, 1918, s. 69 ; they hold office at the will and pleasure 
of the I. R. C. and are paid as determined by the Treasury (F. A., 1931, 
s. 37 (1), (2) (5) ), with the limitation in Act, 1918, s. 88 (2). The Treasury 

may grant compensation to collectors whose services on re-organisation 
are not required (F. A., 1932, s. 29). 

For power of I. R. C. to require security, see Act, 1918, s. 81, and Max- 
y:dl v. A a than (1915), 31 P. L. R. 288 (a higher security may be required 
at any time thought desirable) ; nature of security, s. 82 ; proceedings 
against collectors, s. 86 ; duties of collectors, ss. 172—185. The I. R. C. 
deliver a warrant to the collector for collecting and levying the tax charged, 
seeF. A., 1931, s. 37 (3). 

For power of the Treasury to appoint inspectors and surveyors and 
fix remuneration, see Act, 1918, s. 75. 

Oath. 

Note (n).—See Fisher v. Steward (1920), 36 T. L. R. 395 (surrender of 
document of appointment on termination of service). 

Precepts . . . Notices . . . 

Note (o).—Now Income Tax Act, 1918, ss. 98, 237 (parish), 94 (detached 
parishes), 93 (transfer and union), 95 (grouping). 

Personal Notices. 

Note (p). Now ibid., s. 99. Person chargeable includes a person who 
is in fact not chargeable but is believed by the assessing authorities to be 
chargeable (R. v. Bloomsbury Income Tax Commissioners, [1915] 3 K. B. 
768). A person who disputes his liability to pay duty shall not attempt 
to get the question decided by bringing an action for a declaration (Smeeton 
v. A.-G., [1920] 1 Ch. 85). 

Printed Forms on which to Make Returns. 

Note (q). Now Income Tax Act, 1918, s. 100; other relief abolished 
(see Pars. 134/, 1348, post); wear and tear deduction, Sched. I) Cases 
I. and II., r. 6 (4). 1 ho Commissioners may require the returns before the 

passing of the Act imposing the tax (Bowles v. A.-G., [1912] 1 Ch. 123). 

I or the extended power to require returns of income from all sources, 
see Finance Act, 1927, s. 43 (1) ; as to notice requiring returns which must 
he given by a surveyor instead of by the assessor, see s. 43 (2) ; the lists 
declarations, statements, and returns must be in the prescribed form 
(s. 43 (3) ), most of the old forms (see Income Tax Act, 1918, Sched. V.) being 
repealed by Sched. VI., Pt. I. ; subject to these alterations the old pro¬ 
visions relating to delivery of lists, etc. apply (s. 43 (4) ). 

Returns on behalf of Corporate . . . Bodies. 

Notes (r), (.$).—Now Income Tax Act, 1918, s. 106 (1). 

Returns by Trustees, Guardians etc. 

Note (t). —Sec, further. Pars. 1303, 1363, notes, post. 

Assessors . . . Returns. 

Note (v ).—See now Income Tax Act, 1918, s. 10.8, as amended by 
Finance Act, 1927, Sched. V., Pt. III. 

Note (w ).—As to cases where assessments, returns elc. have been lost, 
or damaged, see Finance Act, 1920, s. 61. 

The Schedules. 

Note (<$).—See Income Tax Act, 1918, s. 1. 

No Profits in Assessment Year.—Where the tax is computed on 
profits, gains etc. of a period previous to the assessment year, the tax is 

(> 
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chargeable notwithstanding that no profits, gains, etc. arise from the source 
or property within the year of assessment (Finance Act, 1926, a. 22(1), 
overruling Whelan v. Henning , [1926] A. C. 293, Brown v. National Pro- 
videnl Institution, [1921] 2 A. C. 222, and Grainger v. Maxwell , [1926] 1 
K. B. 430). This provision is restrospective as regards Sched. A, Nos. II., 
III.; Sched. B, r. 8 ; Sched. D, Cases I., II., VI. (s. 22 (2) ). 

Income Unpaid. —See Lambe v. I. It. C., Par. 1320, note (p), post. 

Schedule A. 

Note ( y). —The Crown has no option to choose between Sched. A and 
other scheds.; real property must be assessed under Sched. A and cannot 
be further assessed under any other schedule (Fry v. Salisbury House 
Estate and Jones v. City of Loudon Real Property Co., [1930] A. C. 432). 
See also Elliott v. Burn, Par. 1200, post; A. Leney do Co. v. Whelan, 
Par. 1255, note (k) 9 post. 

Schedule D. 

Note (b). —A company registered abroad controlled by a board of 
directors meeting in England, though no trade is carried on within the 
U. K., Is resident within the U. K. (American Thread Co. v. Joyce (1913), 
108 L. 1. 353, H. L.b Contributions paid to a conservancy board by 
railway companies under statutory authority are liable to tax as “ other 
annual profits and gains” (Humber Conservancy Board v. Baler , [1914] 
3 K. B. 449). As to the position of an infant who has no trustee or 
guardian, see Par. 1363, note (k), post. 

Scope of Schedule. 

lor deduction of one-sixth of annual value for expenses on account of 
mills, factories etc. in estimating profits of concerns enumerated in Rules 1, 
2, 3 of No. III. of the Rules applicable to Sched. A, see Finance Act, 1919 
(9 & 10 Geo. 5, c. 32), s. 18 (1), (3), 28 ; Largo and Lundin Links Gas Co., 
Ltd. v. Inlarul Revenue, [1922] S. C. 616 (s. 18 (2), (3); deduction allowable 
for 3uch part of the gasworks as within description of mills, etc. ; annual 
value to be based on rent and not, according to Rule 3, on profits). 

Class No. 1. To what Properties Applicable. 

Note (e).—A sewer vested in a local authority is exempt from income 
tax (Finance Act, 1921, s. 34). The word “ sewer ” is used in its ordinary 
sense ; it does not include sewage purification or treatment works (Inland 
Revenue v. Renfrewshire C. C ., [1925] S. 0. 118). 

Assessments in Metropolitan Districts. 

Text and Notes (/), (^).—The sect, was rep* 1. as from 6th April, 1931 ; 
the powers of the surveyor as to objection and repeal, as from 6th April, 
1932 (I. A. 1930, Sched. III.); the annual valuo is ascertained according 
to the enactments applicable to properties situate elsewhere in England 
(s. 31(1)), subject to adjustments for 1930-31 (s. 31(2)); see infra. 
When the assessment committee in 1930 or later havo finally approved a 
new valuation list, the clerk must transmit to the surveyor, before 1st April 
next, all returns made under Valuation (Metropolis) Act, 1869, ss. 55, 56, 
57, and where a return contains all particulars necessary for assessment to 
tax in inspect of annual valuo it is deemed to be a statement of annual 
value for the purposes of Scheds. A and B, see s. 32 (l)-(3). 

On the old law, see Lewis v. Elgy , [1927] W. N. 200 (values accepted by 
Crown for rate contributions were binding for income tax purposes): 
Consolidated London Properties, Ltd. v. Johnstone, [1932] A C 351 (when 
once the valuation list is in force, the Crown is given no ri-ht of appeal 
against an assessment). As to fiats, see Par. 1275, note (t)°, post. 

In Non-Metropolitan Districts. 

Note (t). Now Income Tax Act, 1918, Sched. A, No. 1. In deter- 
mmmg the value for the preparatory year the seven years is taken as 
ending immediately before that year (F. A. 1930, Sched. I, Pt. m. (in 

Rack Rent, How Ascertained. 

Note (k). Now Income Tax Act, 1918, Sched. A, No. IV r 1 The 

increase of rent allowed for repairs under the Ften* kof - l- \ 1 

Vol. XVIII Par 1074 ***** t \ • r tne Kcn t Restriction Acts (see 

“ oai ™ k '«““ '"»>« b, 
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in separate tenements for profit ( Williams v. Sanders , [1927J 2 K. B. 498). 
\\ here a building consists of self-contained flats there must be an assess¬ 
ment of the whole, and not a separate assessment of each flat; the allow¬ 
ance for repairs (see Par. 1256, notes, infra) must therefore be calculated 
from the rate applicable to the whole ( Norwich Union Life Insurance Soc. 
v. Emblelon (1927), 137 L. T. 415). 

As to London, see Towle v. Improved Industrial Dwellings Co ., Par. 1275, 
note (/), post. 

1 he Commissioners may grant such relief as appears to them to be just 
in respect of unoccupied tenements in houses or buildings let in different 
tenements and occupied by two or more persons severally; a claim must 
be made not later than twelve months after the year of assessment, see 

F. A. 1930, s. 21. 

A rent may be a true rent though it is higher on account of the benefit 
to the lessee of a covenant such as a brewer’s tie attached to the property ; 
thus it cannot be split up and taxed part under Sched. A. and part under 
Sched. 1). (A. Leneij cb Co. v. Whelan, [1934] 2 K. B. 511, C. A.). 

Note (l). — Repd., spent. 

Incidental Powers of Commissioners and Assessors. 


Note (m ).—Now Income Tax Act, 1918, Sched. A, No. IV., rr. 3-14. 

Note (n).— Ibid., rr. 7-11, 14. 

Note (o).— Ibid., ss. 114, 115 ; as to reference to net annual value for 
poor rate (now the general rate, see title Rates, post), see No. IV., r. 4. 
The Commissioners are not bound by the general rate valuation (Gundry 
v. Dunham (1915), 85 L. J. (k. b.) 417, C. A.). 

Note (p ).—Now Income Tax Act, 1918, Sched. IV., r. 12. 

Text and Note (q). —Quinquennial Valuation.—A valuation must 
now be made quinquennially, beginning with 1931-32 (F. A. 1930, s. 27 (1)). 
A year of assessment for which a revaluation is to be made is called a 
“ year of revaluation ” ; the preceding year is the “ preparatory year ” 
(s.* 27 (2) ). The annual value adopted for any year of assessment is the 
annual value for the next unless it is a year of revaluation (s. 27 (3) ). 

Things to be done for determination of values and making assessments 
may be done as well during a preparatory year as during a year of revalua¬ 
tion (s. 28(1)). The procedure is laid down in Sched I, Pts. I. (not 
applicable to London), II. At the beginning of the preparatory year the 
General Commissioners appoint assessors to bring before them on the 
appointed day, not later than 20th July, certificates of assessment of annual 
values (Pt. I. (1) ). 

After the appointment, notices must bo issued requiring statements 
of particulars (prescribed by the Acts) relative to the year preceding the year 
of revaluation. The annual values must so far as may be be estimated as for 
the preparatory year (Pt. I. (2), (3) ). Ibid. (4), (5) applies the provisions 
of Act 1918 relating to allowance of assessments (see s. 120, Par. 1283, note 
(p), post), additional assessments (see s. 125, Par. 1377, notes, post), 
notices of assessments and time for hearing appeals (see s. 134(1), (2), 
Par. 1380, note (q), post), and appeals against assessments to tax. The 
time limit for appeals is, however, 42 (not 21) days, but an occupier, or 
owner, or other person in receipt of the rent though not an occupier, may, 
if aggrieved and notice of the value was not delivered to him, appeal if he 
gives the survevor notice within 12 months after the year of revaluation 

(F. A. 1930, Sched. L, Pt. II. (2), (3) ). 

A right of appeal, contrary to Turner v. Carlton, was given by F. A. 1923, 
s. 26 (1), see Par. 13S0, post. 

Note (r).—Now Income Tax Act, 1918, s. 77 (3). 

1256. (1) In the Case of Lands including Farm Buildings. 

Now Income Tax, 1918, Sched. A, No. V., r. 7 (1) (a). 

(2) In the Case of Other Buildings. 

Text. —Now ibid., r. 7 (1) (b), as enacted by F. A., 1923, s. 28 (1), but 
instead of one-sixth, the reductions are as follows : where the assessment 
is not greater than £40, the deduction is one-fourth ; above £40, but not 
exceeding £100, one-fifth, or a minimum of £10 ; exceeding £100, £20 -f- 
one-sixth of (assessment — £100) (Sched. A, No. V., r. 7 (3) ; F. A., 1923, 
s. 28 (2) ). These provisions are continued until 5th April, 1936 (F. A., 
192S, s. 20 ; F. A., 1933, s. 30). As to appeals, see Par. 1380, post. 

In Certain Cases Right of Deduction Limited. 

Text.— Delete. The deductions above are not allowable where the 
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assessment is more than oue-eighth below the rent or (in case 2) is less than 
the rent by a sura greater than the authorised reduction which would be 
allowable if the assessment were on the amount of the rent, after deducting 
from the rent any outgoing which by law should be deducted (Sched. A, 
No. V., r. 7 (2); F. A., 1923, s. 28 (3)). 

Thus on a claim to the deductions, supra, an inquiry into outgoings is 
necessary (Consolidated London Properties v. Johnstone, [1932] A. C. 351). 


Further Relief Granted to Owners. 

Note (w).— See Income Tax Act, 1918, Sched. A, No. V., r. 8(1), but 
instead of one-sixth, see authorised reduction, supra (Finance Act, 1923, 
s. 28 (3) ). After 1922-23 the relief applies to any land (inclusive of farm¬ 
houses and other buildings) or house the assessment on which is reduced 
for the purpose of collection ; but no repayment can be made if or to such 
extent as that cost has been otherwise allowed as a deduction in computing 
income (Rule 8, par. 3, as amended by Finance Act, 1922, supra, s. 25, 
which by s. 49 repealed Finance Act, 1919, s. 19, and Finance Act, 1920, 
s. 29). The owner’s right to repayment is limited to the total tax actually 
paid by him under the Sched. in respect of the estate ; it does not extend 
to other Scheds. or estates (Inland Revenue v. Campbell, [1925] S. C. 124). 


Cost of Maintenance. 

Notes (v) — (b). —See now Income Tax Act, 1918, Sched. A, No. V., 
r. 8 (2), (4), (5), (6). Maintenance also includes additions or improvements 
to farmhouses, farm buildings or cottages, but only if no increased rent 
is payable in respect of them, and in so far as they are made in order to 
comply with statutory provisions or a local authority’s regulations or 
bye-laws (Finance Act, 1924, s. 25, amending r. 8 (2) ). 

‘‘ Cost of management ” does not include compensation for disturbance 
and expenses (I. R. C. v. HTAscm’-s Executors, [1934] S. C. 244). 

Tithe Rentcharge. 

Note (c).— Ibid., Sched. A, No. VII., r. 7. The vesting of tithe rent- 
charge in Queen Anne’s Bounty (see Vol. XI., Par. 145(3, ante) does not 
alfect the amount of assessment, but they pay the tax and deduct it from 
the sum payable to the incumbent (Tithe Act, 1925, s. 8 (1) ). 

Class No. 2. 

Text and Notes.— This property is transferred to Sched. \), Case III., 
sec F. A., 1920, s. 28, Sched. III., and Par. 1317, post 

Note (k), p. 624.—For an instance of property held to come within these 
words, see Hill v. Gregory , [1912] 2 K. B. 01. See also Shingler v. Williams 
tb Sons (1933), 148 L. T. 474 (disposal of slag heaps on land ; not within 
the rule). Sums paid to a surface owner by a mineral owner for licence 
to let down the surface arc not profits arising from the land within the \cts 
(Elliott v. Burn (1931), 103 L. J. (k. b.) 578, H. L.). 

Class No. 3. 

Text and Notes.— By F. A., 1920, s. 28, Sched. III., this property 
is transferred to Sched. 1), Case I. ; as to rents, see F. A., 1934 s. 21 
Par. 1298, jmsl. ’ 

Note (r).—Sec also Pole-Carcw v. Craddock, [1920] 3 K. B. 109, C. A. 
(statutory exemption of ferry) ; Largo and Lundin Links Gas Co. v. Inland 
Revenue, L1922] S. C. 010, Par. 1252, ante. 

Note (w).— See also Mullingar Rural District Council v. Rowles , [19131 
2 I. It. 44 (profits on sale of water by local authority). 

Note (y ).—Tolls which do not arise from some “ lands etc. or heritages ” 

cannot be taxed under this rule, see Inland Revenue Commissioners v 

Forth Conservancy Board , [1929] A. C. 213, H. L. (Sc.) (shipping dues but 

no property). Contributions paid to a conservancy board by railway 

companies are liable to income tax as being profits from “ inland naviaa 

tion (Humber Conservancy Board v. Baler, [1914] 3 K. B. 449 (lessees 
foreshore) ). v 

Note (c) -See also London Cemetery Co. v. Barnes, [1917] 2 K B 49(5 
cited in title Burial and Cremation, Bar. 1009, ante. 

JT A ) 77f*7‘ fur J- her ’ W ak ?fi eU Kural Council v. Hall, [1912] 3KB 
328, C. A. (waterworks ; loss in one parish could nnf + bc ! 

profits in another). As to Sched A No 111 r 4 n ^ e , Set a S ainsfc 

v. Hassall, [1919] S. C. 557. * ’ * UI ” 4 ’ See Caledo ™<™ Rail. Co. 
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Allowances by way of Abatement or Exemption. 

Text. —These deductions (1)— (7) are those contained in Income Tax 
Act, 1918, Sched. A, No. V., r. 1 (a)—(g); (8) and (9) are given in No. VI., 

r. 1 (b) and (d). 

As to time limit for claims to these deductions by way of repayment, 
see No. V., r. 5, and Par. 1368, note (q), post. 

Taxes on Tithe Rentcharge. 

Note (o ).— Add “ except where the owner of the rentcharge has been 
charged therefor under Sched. A, No. VII., r. 7 ” (Income Tax Act, 1918, 
Sched. A, No. V. (1) (d) ). 

(See original volume.) 

Allowances by Way of Exemption. 

(1) Lands Owned and Occupied by Charities.—Exemption is now 

granted in respect of lands, tenements, hereditaments, and heritages 
owned and occupied by a charity, not being such lands etc. as are mentioned 
in Sched. A, No. VI. (Finance Act, 1921 (11 & 12 Geo. 5, c. 32), s. 30 (1) (a) ). 
This does not extend to tax in respect of any rent payable or other annual 
payment to be made by a charity in respect of lands etc., or to any parts 
of those lands etc., which are in the use and enjoyment of a person whose 
total annual income from all sources estimated in accordance with the 
Income Tax Acts amounts to not less than £150 (s. 30 (2) ). “ Charity ” 

here means any bod} 7 of persons or trust established for charitable purposes 
only (s. 30 (3) ). Claims for exemption must be made to the Commissioners 
in the prescribed form ; there is a right of appeal to the Special Com¬ 
missioners, who determine the claim as under Sched. D, see Finance Act, 

1925, s. 19. 

See also Scottish Woollen Technical College v. I. II., infra (exemption). 

(2) Insurance Funds.—For exemption from all Schedules of National 
Insurance Funds, see Income Tax Act, 1918, ss. 39 (5), (0), 40 ; of income 
receivable from any source by a body charged with administration of 
unemployment insurance schemes, see F. A. 1921, s. 33. 

(3) Superannuation Funds.—Income derived from investments or 
deposits of a superannuation fund approved by the Commissioners is 
exempt from tax under any Schedule, see ibid., 32, amd. by F. A. 1930, 8. 19. 

(4) Sewers.—Tax under Sclieds. A and B is not chargeable in respect 
of a sewer maintained by a local authority in pursuance of their statutory 
duties in relation to public health. “ Local authority ” is here confined to a 
public body having power under any enactment relating to public health 
to construct and maintain sewers. The exemption does not extend to 
any rent payable or other annual payment to he made by the authority 
in respect of the sewer (Finance Act 1921, s. 34). 

(5) Sched. A, Classes 2, 3.—Though transferred to Sched. 1) (see Pars. 
1317, 1298, post), the reliefs under Income Tax Act, 1918, ss. 37-39, infra, 
and Finance Act, 1921, s. 30, supra, remain applicable, see Finance Act, 

1926, s. 28. 

(6) Reduction of National Debt.—For exemption of trust funds under 

Superannuation and other Trust Funds (Validation) Act, 1927, s. 9, for the 
reduction of National Debt, see Finance Act, 1928, s. 30 (1). 

University Buildings. 

Note (i). —Income Tax Act, 1918, Sched. A, No. VI. (1) (a). A college, 
to be entitled to the allowance, must be in a university (College of Preceptors 
v. Jenkins (1919), 89 L. J. (k. b.) 27). 


Buildings of Hospitals, Public Schools, and Almshouses. 

Note (k ).— Now Income Tax Act, 1918, Sched. A, No. VI. (1) (c). See 
Ackwortli School v. Betts (1915), 84 L. J. (k. b.) 2112, Governors of Sutton s 
Hospital in Charterhouse v. Elliott, [1922] 2 K. B. 1, Inland Revenue v. 
Roman Catholic Archdiocese of Glasgow (Trustees), [1922] S. C. 252. As 
to “ public schools,” see Birkenhead School,-Ltd. v. bring , Scottish W oollen 
Technical, College v. Inland Revenue, and Girls' Public Day School I rust v. 
Ereavt, Vol. IV., Par. 371, note (g), ante. It is sufficient if the patients 
get the benefits of the hospital as a result of the eleemosynary help o 
others (Royal Antediluvian Order of Buffaloes v. Owens , [1928] 1 K* 
-146). See also Vol. IV., Par. 371, ante. 

Buildings of Literary and Scientific Institutions. 

Note (/).—Now Income Tax Act, 1918, Sched. A, No. VI. (1) (e)* 
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to the meaning of “ literary or scientific institution,” see I. R. v. Royal 
College of Surgeons of Edinburgh (1892), 19 R. 751 ; I. R. v. Edinburgh 
Juridical Soc., [1914] S. C. 731 ; Manchester Corporation v. Me Adam, 
[1896] A. C. 500; I. R. v. Aberdeen Medi co-Chirurgical Soc., [1931] S. C. 
625 (professional assoc. ; no). 

Rents and Profits of Land etc. belonging to . . . 
Public Schools . . . for Charitable Purposes. 

Note (?»?).— Now Income Tax Act, 1918, s. 37 (a). See also Achvorlh 
School v. Betts, supra ; R. v. Special Commissioners of Income Tax, Ex parte 
Rank's Trustees and R. v. Special Commissioners of Income Tax, Ex parte 
Headmasters' Conference. , Tar. 1331, note ( c), post. For the extension of the 
exemption to lands owned and occupied by the charity, see Finance Act, 
1921, a. 30 ; as to form of claim for exemption and right of appeal, Finance 
Act, 1925, s. 19 ; and see note (1), supra. 

Note (n).— See Income Tax Act, 1918, s. 39 (4>), and Vol. XXVII., Par. 
1188, post. 

British Museum and Friendly Societies. 

Note (o).— As to British Museum, see ibid., s. 38 ; as to friendly societies, 
s. 39 (1), and Par. 1296, note (e), post. 

Exemptions, by whom Granted. 

Notes (b), (c).—Head (6) may be granted by the General or Special 
Commissioners ; (5) by the Special Commissioners, see ibid., s. 40 (]). 

Legal Decisions. 

Note (d). —See, further, Institution of Civil Engineers v. I. R. C., [1932] 

1 K. B. 149, C. A. (a chant} 7 ). 

Exemption. 

Text and Notes {h), (i).— R. v. Income Tax Special Commissioners, Ex. 
parte Essex Hall, was reversed on appeal, [1911] 2 K. B. 434, C. A., aud 
Surveyor of Taxes v. Free Church of Scotland {Trustees) followed ; these 
decisions, however, have been overridden by Finance Act, 1921, s. 30, 
which extends the exemption to lands owned and occupied by the charity, 
see Par. 1269, note, ante. 

{See original volume.) 


Properties . . . Assessed in Parish where Situate. 

Note (l).— Now Income Tax Act, 1918, Sched. A, No. IX., r. 1 ; as to 
situation in two parishes, ibid., r. 8. The parishes for which assessments 
are made and assessors and collectors appointed are the local government 
parishes, see Act 1918, s. 90 (1), as substituted by F. A., 1930, s. 29 (2), 
which also provides for the date when alterations of parishes tako effect ; 
as to parishes not wholly within the jurisdiction of one body of commis¬ 
sioners, see Act 1918, s. 90 (2), F. A. 1930, s. 29 (3) ; power to divide large 
parishes, Act 1918, s. 90 (3), F. A., 1930, s. 29 (4), F. A., 1931, Sched. HI., 
Pt, I. For further provisions as to parishes, see Act 1918, ss. 93—95 98 
99, Par. 1249, ante. 

Note (m).— Now Income Tax Act, 1918, Sched. A., No. IX., r. 2. 

Note {n).—lbid., rr. 3, 4. 

Note (o). — Ibid., rr. 5-7. 

Note (p).— Ibid., r. 9. 


Exceptions. 

Note (?).— Income Tax Act, 1918, s. 97. 

Properties . . . Chargeable to Occupier. 

Note (r).—Now Income Tax Act, 1918, Sched. A, No. VII rr 1 2 
The liability of the occupier is not dependent on whether he can convert 
the annual value into money by letting or otherwise (/. R C v MilUr 

[1930] A. C. 222, H. L. (Sc ) (widow : right “ to occupy and posses!, Sng 
her lifetime mansion free of rent and rates ” ; (1) assessable on the annual 
value ; (2 rates paid by trustees to be included as part of her total income) 
apprvg. Shanks v. 1. R. C., [1929] 1 K. B. 342 C A ■ »„rl ’ 

M‘Dmigall v. Sutherland (1894), 3 Tax Cas. 261 and '/ R is “ pprv g- 
[1924] S. C. 284. See also Tollemache v. /. R. 0 (1926) 96 L UlVnan 
(person allowed to live in house under terms o wdl a^d ind^ltf^ 7 ®I 

“ ’ “ °r p ”f> ; apprvd. in SnRan v. ? J ( 1929 ) t TTr 
assessable on such expenditure^ P P ° P ro P erfc y 1 life tenant 

Where a right of residence is given to two or more persons jointly, it is 
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f°r the Special Commissiouers to fix the proportion of the assessment 
applicable to each person (Shanks v. I. R. C., supra). 

S f ec 'f ca * e ( he non-liability of a life tenant during the period 

d ^Th t ! le trUSteeS tad delayed the conveyance of the estate in order t 0 P meet 
death duties, see De Robeck v. I. R., [1928] S. C. (H. L.) 34. 

Unoccupied Houses. 

Note (s).-Income Tax Act, 1918, Sched. A, No. VII., r. 4. As to 
unoccupied tenements, see infra. 

Flats and Apartments. 

Sched. A, No. VII., r. 8 (c). As to assessment, see 
Willmms v. Sanders and Norwich Union Life Insurance Soc. v. Emblelon ; 
and for relief where not occupied, see F. A., 1930, s. 21, Par. 1255, note ( k ), 

Cl 


The rule applies to London ; the annual value of the house is the aggre¬ 
gate of the annual values of the separate tenements as fixed under 
Valuation (Metropolis) Act, 1809 (Towle v. Improved Industrial Dwellings 
to [1931] 1 R. B. 263, C. A.). Where there are blocks of self-contained 
flats, each block of flats approached through the same entrance from the 
street forms a separate house for separate assessment (ibid.). Considera¬ 
tion, however, of the application of this r. 8 (c) to London was expressly 
reserved m Consolidated London Properties, Ltd. v. Johnstone, [1932] A. C. 


1276. 

1277. 

1278 


Exceptions to Rule. 

Note (*).—Income Tax Act, 1918, Sched. A, No. VIT., r. 9. 

Note (a).—Ibid., r. 8 (1), (b). 

Note ( b).—Ibid., r. 10. 

Note (d).—Ibid„ No. II. 

Note (f).-Ibid., No. TH., r. 4. 

(•See original volume.) 

Where there are Several Interests . . . Rateable. 

Text, last line but one of paragraph.—For “ deduction ” read “ adjust¬ 
ment.” 

Deduction by Tenant. 

Text, first two lines at top of p. 633.—For the words “ which are 
charged on the amount of ” read “ upon which is charged.” 

Note (h). Now Income Tax Act, 1918, Sched. A, No. VIII., r. 1. 
A tenant who pays the tax and who omits to deduct it from his next pay¬ 
ment of rent cannot deduct it afterwards (Hill v. Kirshenstein, [1920] 3 
K. B. 556). If there is no future rent payable (as towards the end of a 
lease) the tenant is given no means of recovering back the tax he has paid, 
see British PlioLomaton Trading Co. v. Henry Playfair , Ltd., [1933] 2 K. B. 

« >0S. 

V here the tenant is in arrear with his rent the tax he has paid during 
the years of arrear may be deducted from the next payment of rent, 
whenever made (Kirkv. Cunnington, [1921] 3 K. B. 637). For decision on 
this point under earlier statutes, see Re Sturmey Motors, Ltd., Rattray v. 
Stvrmey Motors, Ltd., [1913] 1 Ch. 16 ; Re Haynian, Christy and Lily, Ltd. 
(No. 2), Christy v. The Co., [1917] 1 Ch. 545. And see Pars. 1325, 1326, 
post ; and in original volumes, titles Contract, Par. 949, and Distress, 
Par. 288. 

Note (*').—Now Income Tax Act, 1918, Sched. A, No. VIII., rr. 1 

(amended infra), 2. I he tenant cannot deduct the tax from the rent unless 

he has first paid the tax (Barnes v. Kyffin (1916), 32 T. L. R. 381) ; and to 

get the allowance of the deduction he must produce the receipt to the 

person receiving the rent (r. 1, as amended by Finance Act, 1926, s. 26, 

overruling }\orth London and General Property Co. v. Moy, [1918] 2 K. B. 

439, C. A.). Though a tenant pays a rent higher than the assessment, he can 

only deduct the tax actually paid" by him, or allowed by him to a sub-tenant, 

in respect of the assessment (Rossdale v. Fryer , [1922] 2 K. B. 303, C. A.). 

The tax is a tax upon the annual value, and not upon the rent; and 

to the extent to which the annual value of the premises exceeds the rent 

reserved it is a tax which must be borne by the tenant. Rent must be 

considered in its strict legal sense, i.e ., the money rent reserved ; it does 

not include the pecuniary value of some service ( e.g ., repairs) which the 

parties have agreed to substitute for rent, see Drughnrn v. Moore, [1924] 
A« 0, 53. 
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Deduction of Tax not deducted before Act.—A person liable to pay any 
rent, interest or annuity, or to make any other annual payment, may 
make any deduction on accouht of income tax for any income tax year 
which he has failed to make previously to the passing of the Act imposing 
the tax for that year, or may make up any deficiency in any such deduction 
on the next payment of the rent, interest, annuity, or other annual payment 
after the passing of the Act, in addition to any authorised deduction. 

If there is no future payment from which the deduction may be made, 
the amount of the deduction may be recovered as a debt due from the 
person as against whom the deduction could have been made (Income Tax 
Act, 1918, s. 211 (2) ). This applies to preference dividends so far as at a 
fixed gross rate per cent., copyright royalties payable to persons abroad 
to which F. A., 1927, s. 25, applies, and patent royalties (F. A., 1930, s. 12 
(2), (4) ). On the limited scope of tho above subsect., see British Photo- 
mat on Trading Co. v. Henry Playfair , Ltd ., supra. 

Deductions of income tax made under a resolution of the Committee of 
Ways and Means of the House of Commons having statutory effect (seo 
Provisional Collection of Taxes Act, 1913 (3 Geo. 5, c. 3), s. 1 (1) ), varying 
the income tax (see ibid., s. 3), or renewing or reimposing (ibid., s. 1 (3) ), 
with or without variation, an income tax (see ibid., s. 3) imposed during 
the previous financial year, become unauthorised deductions on such 
resolution ceasing to have statutory effect (see ibid., ss. 1 (1) (a), (b), 
(2), 2(1)) before the tax is varied or reimposed by statute (ibid., s. 1 
(1) (c) ), and any money paid in pursuance of such resolution must be repaid 
or made good (ibid.); see, further, title Parliament, Par. 1455, post. 


Payments . . . Contracts . . . Void. 

Note (Ic). —Sec now Income Tax Act, 1918, Sched. A, No. VUL, r. 4; 
British Photomalon Trading Co. v. Henry Playfair, Ltd., supra. The 
lepairs allowance (see Par. 125(5, ante) is not to be deducted from the 
rent in order to ascertain the amount from which the person paying the 
rent can deduct tax under this rule (Egyptian House Properties V. May¬ 
nards, Ltd., [1934] Ch. (581). See also Schcd. A, No. VIII., r 11 

Note (/).— Now Sclied. A, No. VII., r. 13. 

Note (m ).—Now General Rules, r. 22. 

Note (n ).—Now’ ibid., r. 23 (1). Sec Wychcrly v. Flynn, I 19221 2 I R 
169, C. A., Par. 1330, post. 


The Right of Deduction, when Applicable. 

Note (o).— The right of deduction is now extended; sec Par. 1278, 
note (i), ante. Delete the reference to the Customs and Inland Revenue 
Act, 1883 (46 & 47 Viet. e. 10), s. 10 (2). 

(See original volume.) 

Unoccupied . . . Lands. Successive Occupation. 

Note (a).— Now Income Tax Act, 1918, Sched. A, No. VII rr 3 4 • 
No. VIII., r. 7 ; s. 164. 

Note (b).-Ibid., No. VII., r. 4. 

Note (c). — Ibid., s. 164. 

Notes (d), (e).—Ibid., No. VII., r. 4. 

Note (/ ).—lbid., r. 3. 

Note (g). Ibid., r. 3 (b). An occupier, though owner, is not liable for 

E r .“! d 6.A do " *«**• *• ■'•** - 
Note (h). —Schcd. A, No. VII., r. 3. 

Note (i). Ibid., No. VIII., r. 7. See also Re IIayrnan Christa nml 
Ldly, Lid. (No. 2), Christy v. The Co., supra (agreement by receiver of 
insolvent company to pay rent during occupation held not to preven 
deduction for tax accrued due before tenancy). 1 

Procedure on Assessment. 

ss saz 1“ T “ “■ *•» •*■ iio -“ 3 - •«. >». 

Note (oj.—Ibid., ss. 118, 119, 141, 142 19 fi 
Note (p).~lbid., s. 120. 

Note (q).~Ibid., s. 107 (3). 

Note (a).—See ibid., Sched. A, No. IV r r 8 <-• r 

ments), 12 (non-production). *’ * 8 (production of agree- 

Note (b). — Ibid., s. 138. 
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Sched. B . . . Profits . . . from Occupation of Lands. 

Text and Notes.— See Income Tax Act, 1918, Sched. I., Sched. B 
Rules ; but the assessable value of the lands is now reduced to the annual 
value, or, where not occupied for husbandry only, to one-third of the 
annual value (F. A., 1922, s. 23 (1) ). The person having the use of the 
land is deemed to be the occupier (Sched. A, No. VII., r. 2, applied by 
Sched. B, r. 4). this term is probably used in the rating law sense, see 
Back v. Daniels, [1925] 1 K. B. 526, C. A. (potato salesmen were in occupa¬ 
tion of lands for growing potatoes under special agreements with farmers ; 
they were assessable under Sched. B, even though the farmers had also 
been assessed under the schedule, but they could not in addition be 
looked upon as carrying on a trade and assessed under Sched. D on profits 
made above Sched. B amount). See further Donald v. I. R., [1922] S. C. 237 
(seasonal grazing of grass parks rented by farmer as accessory to the farm ; 
assessed on profits under Sched. D,and not under Sched. B); distghd. in I.R. 
v. Marshall and Mitchell, [1929] S. C. 136 (sums paid for wintering sheep not 
assessable under Sched. D); I. R. v. Anderson, [1922] S. C. 284 (letting of 
shooting : terms constituted a personal licence and the farmer remained 
occupier of the lands for the purposes of income tax) ; Keir v. Gillespie , 
[1920] S. C. 67 (meaning of “ husbandry ”). A poultry farmer is entitled 
to be assessed under Sched. B if the land is occupied, not for the mere 
housing of the poultry, but in order that the fruits of the soil may provide 
to a material extent for sustenance of the poultry (Lean v. /. R., [1926J 
S. C. 15 ; Jones v. Nuitall (1926), 42 T. L. R. 384). 

The fees for services of a stallion on a stud farm are profits of the occupa¬ 
tion of the farm and assessable under Sched. B, and not under Sched. D, 
see Lord Glanely v. Wight man, [1933] A. 0. til 8; distghg. Malcolm v. 
Lockhart, [1919] A. C. 463, H. L. (Sc.). 

Where the profits from the occupation of lands including woodlands are 
ascertained otherw ise than by reference to the assessable value, the allow¬ 
ances for wear and tear and obsolete machinery (see Par. 1313 and notes, 
post) are now applicable, see F. A., 1925, s. 16, further quoted in Par. 1316, 
note (h), post. 

Charities. Exemption is granted in respect of lands occupied by a 
charity ; but this does not apply in the case of lands which are occupied 
for the purpose of husbandry unless the work in connection with the 
husbandry is mainlv carried on bv beneficiaries of the charity and the 
profits arising therefrom are applied solely to the purposes of the charity 
(F. A., 1921, s. 30 (1) (b) ); for a further proviso and the meaning of 
charity, see s. 30 (2), (3), given in Par. 1269, ante. 

It is Chargeable upon One-third of the Annual Value. 

Notes (g), (h ).—For the new expression “ assessable value,” see note, 
supra. 

Houses . . . Nurseries . . . 

Note (k ).—Income Tax Act, 1918, Sched. B, r. 1. “Buildings ” in¬ 
cludes adjuncts but not lawns and paddocks (Smith v. York Race Com¬ 
mittee, [1934] 1 K. B. 517). 

Notes (/), (m). —Sched. B., r. 8. Whether the land is occupied for the 
sale of produce is a question of fact (Monro and Cobley v. Bailey (1933), 
102 L. «J. (k. b.) 471, H. L. (bulb growing) ). 

Provisions Relating to Sched. A Applicable. 

As in the case of Sched. A (sec Par. 1255, ante), the Finance Acts only 
provide for a re assessment of the annual value once in every five or six 
years ; the value adopted in the previous year is taken as the value in the 
current year— e.g., see Finance Act, 1929, s. 1 (3). 

Farmer . Elect . . . Sched. D. 

Note (a ).—Now Income Tax Act, 1918, Sched. B, r. 5. As to woodlands 
managed on a commercial basis, see Sched. B, r. 7, as amended by F. A., 
1922, s. 23 (2). 

Crown . . . Charge Dealer in Cattle . . . Profits. 

Note (d ).—Now' Income Tax Act, 1918, Sched. D, Case III., r. 4. The 
rule also applies to profits of mutual trading societies and cos. (F. A., 1933, 
s. 31 (1), see Par. 1314, note (s), post). See also Huxhain v. Johnson (1927), 
136 L. T. 410 ; Stephenson v. Waller (1927), 44 T. L. R, 155 (a farmer may 
he a seller though he sells by wholesale and without outside trading 
organisation). 
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(See original volume.) 

Scope of Schedule. 

Where a co. purchased bonds cum coupon and sold them ex coupon, the 
coupon less tax under Sohed. C was not further taxable under Sched. D 
(Thompson v. Trust and Loan Co. of Canada , [1032] 1 K. B. 517, C. A.). 

Exception. 

Note (/).—See now Income Tax Act, 1918, Sched. C, Rules as to 
Interest payable out of Public Revenue, r. 9. Interest on War Savings 
Certificates up to the prescribed number is exempt (Tricorne Tax Act, 1918, 
s. 47 ; F. A., 1919, s. 24); also interest on National Savings Certificates, 
and under conditions Ulster Savings Certificates (F. A., 1922, s. 28). See 
also Pars. 1294, note (c), infra , 1317, notes, post. 

The Duty is Assessable in the Hands of the Payer. 

Note (h ).—As to payments on account made before the passing of the 
Act imposing a tax for the year, see Income Tax, 1918, s. 211, and as 
to payments made without deduction or with insufficient deduction of 
tax, see Par. 1278, note (i), ante. A resolution of the Committee of Ways 
and Means of the House of Commons va^dng the income tax, or renewing 
or reimposing, with or without variation, an income tax imposed during 
the previous financial 3 ’ear, may, if it contains a declaration to that effect, 
have statutory effect for a limited period (Provisional Collection of Taxes 
Act, 1913 (3 Geo. 5, c. 3), ss. 1, 3, reversing Bowles v. Bank of England , 
[1913] 1 Ch. 57). 

Dividends . . . Payable by the Bank of England. 

Note (1 ).—See now Sched. C Rules as amended with respect to dividends 
out of public revenue of Northern Ireland by Finance Act, 1920, s. 24 ; 
also Cox v. Murray , [1919] 1 I. R. 358. 

Certain Agents ... to Deliver Accounts . . . 

Note (m).—See now Sched. C Rules. See, further, Purdie. v. R [1914] 
3 K. B. 112, cited in Par. 1365, post. 

Notes ( n )—(.?).—See Sched. C Rules, r. 7. 

Notes (t) — (u). — Ibid., r. 1. 

Note (6).— Ibid., rr. 2—4 ; for the agent’s remuneration, see r. 5. 


Return of Tax to . . . Persons Resident Abroad. 

Note (c). —Now Income Tax Act, 1918, Sched. C, General Rules, r. 2. 
Delete the sentence commencing “ the words ‘ any other Act.’ ” See also 
Par. 1363, j)ost. Interest on securities issued by the Treasury as tax free 
is exempt so long as they are in the beneficial ownership of persons not 
ordinarily resident in the U. K. (s. 46 (1) ); so also where such securities 
form part of the foreign life assurance fund of an assurance company if the 
income is applied or reinvested for the purposes of the fund, or if such 
securities have been purchased out of income of the fund remitted to the 
U. K. (s. 46 (2), (3) ). Securities issued in U. S. A. by a local authority here 
are exempt unless held by persons domiciled in the U. K., *or by British 
subjects ordinarily resident in the U. K., see s. 46 (3). 

Securities issued under F. (No. 2) A., 1931, s. 22 (J) (see Vol. XXIV., 
Par. 1067, post), are by s. 22 (2) within Act 1918, s. 46 (1), (2), supra. 

For consideration of the meaning of “ resident ” and “ ordinarily 
resident,” see Uvcne v. 1. R. G\, [1928] A. C. 217, and I. R. C. v. Isusaqht 
[1928] A. C. 234. See also In the Estate of S ., [1928] N. I. 46, C. A., a case 
on lunacy jurisdiction ; Peel v. I. R., [1928] S. C. 205. 

The terms have no special or technical meaning. The question is one of 

degree and fact for the Commissioners, whose findings cannot be disturbed 

unless they have misdirected themselves in law or there is no evidence to 

support those findings (I. R. C. v. Lysaght, supra; Reid v. I. R., [19201 
S. C. 589). 1 J 


Relief, How Given. 

Note (i).-Now Sched. C„ General Rules, r. 2, but the time limit is bv 
s. 41, three years. 3 ’ u y 

Friendly Societies. 

Note (e). The exemption is from tax under Scheds A f n 1 
extends to an unregistered friendly society; see IncomeTax Act J918 
s. 39 ( 1 ). 4or other exemptions in mnnpptinn xrru-i * * 

insurance schemes and superannuation funds, see Par 1269^aT.^ 
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{conid .). 


Industrial and Provident Societies.. '■ 3 ! 

Text and Note (/).—Delete; see F. A., 1933, s. 31 (2), Par. 1314, 
note (s), post.. 

Trade Unions. 

Note (tf).—See now Income Tax Act, 1918, s. 39 (2), and Vol. XXVII.. 
Par. 1188, post . 

Savings Bank. 

Note (i ).~See the extended provisions of Income Tax Act, 1918, s. 39 
(3), as amended by Finance Act, 1924 (14 & 15 Geo. 5, c. 21), s. 24. 

Charitable Societies. 

Note (/c).—See now Income Tax Act, 1918, s. 37 (b); as to claims and 
appeals, see Finance Act, 1925, s. 19, and Par. 12G9, note (1), ante. 

Trust for Repair of Ecclesiastical Buildings. 

Note (6). —Income Tax Act, 1918, s. 37 (c). 

Stock in Name of Treasury. 

Note (m). — Ibid., Sched. C, r. 2 (a). 

Stock Belonging to the King. 

Note (ji). —See ibid., Sched. C, r. 2 (b), (c), (d). 

Jurisdiction of Special Commissioners. 

Note (o). —Add heads (2), (3) ; see ibid. , s. 40 (1), (2). 


1297. To what Profits the Schedule is Applicable. 

Note (a).—As to profits or gains accruing to a person residing in the 
United Kingdom from property situate elsewhere, see Drummond v. 
Collins, [1915] A. C. 1011, cited in Par. 1322, note ( d), post. 

For the meaning of “ annual,” see Ryall v. Iloare, Par. 1324, note (i), 
j)ost ; Marlin v. Lowry, infra ; Wing v. O'Connell, [1927] 1. R. 84, G. A. 

Irish Free state.—For modifications of the Acts for giving effect to 
the agreement for relief from double taxation, see Finance Act, 192G, s. 23, 
Sched. II., Pt. II. 


1298. 


Profits . . from Trades . . etc. . . Traders Abroad . . . 

Mines etc.—Property formerly under Sched. A, Class 3 (see Pars. 1263— 
12GG, ante), is now chargeable under Sched. D, Case I., subject to certain 
provisions, sec F. A., 1920, s. 28, Sched. III. (amd. by F. A., 1934, s. 21 (5), 
Sched. IV.), hut the relief to charities under Income Tax Act, 1918, 
ss. 37—39, and F. A., 1921, s. 30 (sec Par. 1209, ante), still applies. Rents 
and mining royalties in connection with concerns in Class 3, rr. 1—3, 
are chargeable under Sched. D as if royalties for user of a patent, see F. A., 
1934, s. 21. 

Notes (c) to (e). —For allowances of deduction for expenses on account 


of mills, factories, or similar premises in estimating annual profits charge¬ 
able under Case I. of Sched. D, notwithstanding Rule 5 applicable to 
Cases I. and II., see Finance Act, 1919, ss. 18(1), (3), 28. 

For the liability of Dominion Governments, including protected and 
mandated territories, in respect of trading operations, see Finance Act, 
1925, s. 25. 


Meaning of Trade . . . 

Note (/).—Sec, further, Taxps Commissioner v. Melbourne Trust, Ltd.. 
[1914] A. C. 1001, P. C. (company, formed to take over and realise assets 
of a company in liquidation, held a trading company, and that the surplus 
realised by it by selling the assets was a surplus taxable as profit) ; Craig 
(./. cfe J/.) ( Kilmarnock ), Ltd. v. Inland Revenue, [1914] S. C. 338 ; apprvd. 
in Doughty v. Commissioner of Taxes , [1927] A. C. 327, P. C. (sale of part¬ 
nership business to a company ; book-keeping entries showing increased 
value of transferred stock were not conclusive evidence of a profit) ; 
Malcolm v. Loc/chart, [1919] A. C. 463, H. L. (Sc.)-; Pickford v. Quirke (1927), 
138 L. T. 500, C. A. (“ turning over a mill ” ; succession of such adventures 
constituted a trade) ; Balgownie Land Trust v. Inland Revenue, [1929] 
S. C. 790 (beneficiaries of trust formed a co. to acquire the trust estate ; 
trade). When lands are acquired with the view of selling and making 
profits out of the adventure, a trading is carried on and the profits are 
taxable, see Thew v. S. IF. Africa Co., Par. 1304, note (t), post. 

Note (»).—See also For/h Conservancy Bd. v. I. R. C., distghg. the 
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principle which exempts public rating authorities, and also Severn Fishery 
Board v. O' May, cited in Par. 1324, note (»), post, 

A body may be carrying on a trade whether it is desired to make a profit 
or not; motive is immaterial. Neither does the application of the profits 
affect the liability ; hence profits made by a non-commercial body, though 
used in furtherance of the objects of such body, are taxable. It is also 
immaterial that separate accounts of the trading and non-trading activities 
are not kept (Carlisle and Silloth Golf Club v. Smith , infra ; Coman v. 
Rotunda Hospital, Dublin (Governors), [1021] 1 A. C. 1, H. L. (Ir.) (hospital 
letting rooms); Davis v. Superioress, Mater Misericordice Hospital, 
[1933] I. R. 480, C. A. (hospital with private nursing home) ; Brighton 
College v. Marriott, [192G] A. C. 192 (excess fees of public school) ). As 
for exemptions now granted to charitable institutions, see Par. 1331, 
note (c), post. 

As to what constitutes a carrying on a trade by insurance companies, 
see Par. 1314, post; as to golf clubs and sports grounds, see Carlisle and 
Silloth Golf Club v. Smith, Par. 1324, note ( j), post, Carnoustie Golf Course 
Committee v. I. R., [1929] S. C. 419 (management of courses by a com¬ 
mittee, a trade); I. R. v. Stonehaven Recreation Ground Trustees, [1930] 
S. C. 206 (trade). 

In general, the profit on an isolated transaction of purchase and sale 
is to be regarded as an accretion to capital, and, therefore, not 
taxable. In certain cases, however, a transaction, though isolated, may 
yield a taxable income. The test is whether the operations involved in the 
venture are of the same kind, and carried on in the same way, as those 
which are characteristic of ordinary trading in the line of business in 
which the venture was made (/. R. v. Livingston , [1927] S. C. 251 (pur¬ 
chase, conversion and resale of ship; trade)). If the transactions are 
entered into in order to produce income or revenue, the profits are annual 
profits or gains (Cooper v. Stubbs, infra; Jones v. Leeming, [1930] A. C. 
415 (purchase and resale of option to purchase real estate; not trade) ). 
See also Martin v. Lowry, [1927] A. 0. 312 (single huge purchase of Govern¬ 
ment stores ; gradual sale within tlie year: held, “ trade ** carried on 
and profits “ annual “) ; ('ape Brandy Syndicate v. /. R. ([1921 ] 2 K. B. 
403, C. A. (trade) ; Rutledge v. I. R., [1929] S. C. 379 ; Lindsay v. /. R., 
infra (bootlegging ; trade). 

Whether a person who speculates in cotton or other “ futures ’’ is carrying 
on a trade is a question of fact, sec Cooper v. Stubbs, [1925] 2 K. B. 753, 
C. A. Though a trade is illegal, the profits are assessable, see Mann v. 
Nash; Southern v. A. B. ; Lindsay v. I. R., Par. 1324, note (i), post. 

In the case of a trade association which is incorporated and which may 
declare dividends, the profits are taxable though they happen to be 
obtained from the fees and subscriptions of members who are shareholders 
(Liverpool Corn Trade Association v. Monks, [1926] 2 K. B. 110). But see, 
further, F. A., 1933, s. 31 (1), Par. 1314, note (s), post. 

(See original volume.) 

Temporary Residence. 

Note (l ).—See also Pittar v. Richardson (1917), 87 L. J. (k. b.) 59 (facts 
held to constitute evidence of ordinary residence in Great Britain for 
purposes of compulsory military service). 

A Person . . . Resident, although not Personally Present. 

Note (m ).—In line 3 of this note in original volume, for “ (1884), 1 R.” 
read “(1884), 11 R.” Brown v. Burt (1911), 27 T. L. R. 363, cited in 
original volume, affirmed, 27 T. L. R. 572, C. A. ; see also Thomson v. 
Inland Revenue, [1919] S. C. 8 ; Foulsliam v. Pickles, [1925] A. G. 458. 
Note ( n ).—See Pillar v. Richardson, supra. 

Sleeping Partner in Business Carried on Abroad. 

Note (p).-~ See also Mitchell v. Egyptian Hotels, Lid., [1915] A. 0. 1022 ; 
Ferguson v. Donovan, [1929] I. R. 486, C. A. 

What Constitutes Residence ... of a Corporation. 

Note (q).—American Thread Co. v. Joyce (1911), 27 T. L. R 272 cited 
in original volume, affirmed (1912), 106 L. T. 171, C. A. ; 108 L. T. 353 
H. L. ; see Par. 1251, note (b), ante. See also Bradbury v. English Sewina 
Colton Co Ltd., [1923] A. C. 741, Par. 1322, note (d), po!t for IZ 
purposes of income tax the residence of a co. is not determined by its 
English registration and the consequent statutory obligations ; the test 
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for the residence of a co., whether British or foreign, is, where, on the facts 

including the fact of incorporation), is the co.’s real business carried on ? 

[Egyptian Delta Land and Investment Co. v. Todd, [1929] A. C 1) A co 

may, however, have more than one residence (Swedish Central Rail Co. v 
Thompson, [1925] A. C. 495). 

Foreign Company Controlled by English Company. 

No te (a).— See also Mitchell v. Egyptian Hotels , Ltd., supra (company 
registered in England but carrying on business abroad under the direction 
ot a local board, the London board having certain minor powers which 
t ey had not exercised, held by Lord Parker of Waddington and 
Lord Sumner (Lord Loreburn and Lord Parmoor dissenting), not liable 
to assessment on the ground that the business was earned on wholly 
outside the United Kingdom); distinguished in B. IF. Noble, Ltd. v. 
1 htchdl (1926), 43 1. L. R. 102, where, though the foreign director had a 
power of attorney, it did not divest the London Board of its powers. 

1 he Commissioners have no power to assess an English company by 

assessing the foreign controlling local board-in the name of an English 

agent, sec Aramayo Francke Mines, Ltd. v. Eccott, [1925] A. C. 634, where 

the English company altered its constitution in an attempt to obtain 

the protection of the above decision and the Commissioners sought to 
nullify it. 

V 

Non-Resident Person . . . Assessable by Agent . . . 

Note (b). —See also Macpherson & Co. v. I. R., [1912] S. C. 1315 
(Belgian manufacturers employing agents on commission for sale of their 
goods in IJ. K.); American Thread Co. v. Joyce, supra. 

Note (c ).— See also Whitney v. I. R. C., Par. 1363, note (k), post. 

Note (d). —But now the condition of receipt of profits or gains by the 
agent is not necessary (F. (No. 2) A., 1915, e. 31 (1), now Income Tax 
Act, 1918, General Buies, r. 5); further, the non-resident is chargeable 
in respect of any profits directly or indirectly arising through or from any 
factorship, agency, receivership, branch or management (Act, 1915, 
s. 31 (2), now r. 6). 

These provisions do not extend the charge so as to bring into taxation 
profits made by non-residents who would otherwise have escaped taxation, 
but merely provide a method of collection of tax from foreign firms with 
branches in this country (Greenwood v. Smidth 6c Co., further cited infra). 
Other changes made by Act, 1915, s. 31 (3)—(7), are now in rr. 7—11. 
The provisions of s. 31 (6), (7) cut down this wide extension of taxation 
of foreign traders. By s. 31 (6) (now r. 10) the non-resident is not charge¬ 
able in the name of a casual but only a regular agent, and this Rule 10 
takes effect subject to F. A., 1925, s. 17, exempting the non-resident 
person from charge in the name of a broker satisfying certain conditions, 
even though acting regularly for such person. See also Wilcock v. Pinto 
<(: Co., infra (authorised person within s. 31 (6)); Scales v. Atalanta 
*SiS. Go. (192.)), 134 L. r J. 411 (agent in receipt of principal’s money); 
Belfcmr v. Mace, infra ; Tarn v. Scanlon , [1928] A. C. 34 (regular ship’s 
agents assessable) ; Gavazzi v. Mace (1926), 135 L. T. 634. 

The effect of s. 31 (7) is to exempt from taxation in the name of a 
resident agent, or other person in the position of an agent, all sales and 
transactions between non-residents, even though effected through the 
medium of that agent or other person, except in the cases where the 
agent or other person receives the profits (Maclaine & Co. v. Eccott, infra). 

As to infants, trustees and guardians, see Par. 1363, notes, post. 

Relief from double taxation will be granted in the case of agencies in 
L. K. of persons resident abroad and agencies abroad of persons resident 
in U. K. if and when reciprocal arrangements between the Governments 
concerned are declared by O. in C. to have been made ; there are certain 
exceptions, see F. A., 1930, s. 17. Arrangements have been made with 
Sweden (Stat. IL & O., 1931, No. 932); Switzerland (1932, No. 925). 

What Constitutes . . . Trade in United Kingdom. 

Note (/).—See Yokohama Specie Bank v. Williams (1915), 85 L. J. 

(k. b.) 950 (appellants, employed by a Japanese bank to issue loans in 
London, issued prospectuses, collected the money, and remitted the 
balance, after deducting their commission ; held that the Japanese bank 
did not cany on a business in this country) ; doubted in Maclaine & Co. 
v. Eccott, infra, in C. A. ; Greenwood v. Smidth rf* Co., supra (a foreign firm 
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which made its contracts abroad, but had a London office with a con* 
suiting engineer to receive inquiries from purchasers etc., held not 
assessable); Cunard SS. Co. v. Revenue Commissioners, [1931] I. R. 287, 
C. A. (passage money prepaid in America for passenger from Irish Free 
State; not assessable). 

Note (g). —See also Weiss, Biheller and Brooks, Ltd. v. Farmer , [1923] 
1 K. B. 220, C. A. 

Note (h). —See also Greenwood v. Smidth <L- Co., supra ; Wilcock v. 
Pinto <£• Co., [1925] 1 K. B. 30, C. A. (trade carried on here because habitual 
making of contracts here, payment of the price here, and, probably, delivery 
of goods here), and Maclaine <6 Co. v. Eccott, [1920] A. C. 424, overruling 
Crookston Brothers v. Inland Revenue, [1911] S. C. 217, on tin's point. See 
also Belfour v. Mace. (1928), 138 L. T. 338, C. A. (the fact that- the accept¬ 
ances of orders are qualified does not prevent the trade being carried on 
here); Gavazzi v. Mace, supra ; Tarn v. Scanlon, supra. 

As to chargeability where no profits arise within the year of assessment, 
see Finance Act, 1926, s. 22, and Par. 1251, note (x), ante. 


Profits Computed on Preceding Year. 

Note (t). —Distinguish Thcw v. S. W. Africa Co. (1924), 59 L. do. 
758, C. A., where, as the realisation of land was one of flic objects of the 
venture, the profits on sale were taxable. See also Tehran (Jchore ) Rubber 
Syndicate, Ltd. v. Farmer , [1910] S. 0. 906 (profits on sale of undertaking 
not assessable) : Gloucester Rail. Carriage and Waggon Co., Ltd. v. Inland 
Revenue Commissioners , [1925] A. 0. 469 (makers sold waggons kept for 
hire ; one business was being carried on and the sale was a trading profit). 
The test is, is the sum of gam that has been made a mere enhancement of 
value by realising a security, or is it a gain made in an operation of business 
in carrying out a scheme for profit-making ? {Californian Copper Syndicate 
v. Harris, 5 Tax Cas. 159 : Ducker v. Rees Rotvrbo Development Syndicate, 
1928] A. C. 132 (sale of a patent; proceeds taxable) ; Commissioner of 
Taxes v. British Australian Wool Realization Association, [1931] A. C. 
224, P. C.). See also Collins v. Firth-Brearley Stainless Steel Syndicate 
(1925), 133 L. T. 016, C. A. ; Par. 1298, note (/), ante. As to appeals, 
see Par. 1387, note (r), post. 

In computing the profits for the year only those which arc earned or 
ascertained during the year are to be considered, see Dailuaine-Tatisker 
Distilleries v. /. R., [1930] S. 0. 878; /. R. v. Oban Distillery Co.'s 
Liquidator , [1933] S. 0. 44. 

Profits cannot be treated as made at the date of a sub-contract, but 
must be brought into the company's accounts as and when realised (Hall 
<L- Co. v. Inland Revenue Commissioners , [1921] 3 K. B. 152, C. A.). 

The basis of the valuation of trade stocks should bo the same from year 
to year, see Bombay Commissioner of Income Tax v. Ahrnedabad New 
Cotton Mills Co. (1929), 46 T. L. R. 68, P. C.). 

As to income tax of traders in securities so far as concerning the sale of 
securities received in exchange under an arrangement for conversion of 
Government securities, see F. (No. 2) A., 1931, s. 10. 


Text and Notes ( j), (k).~ See, instead, Income Tax Act, 1918, Schcd. I), 
Case I., rule, and Cases I., II., r. 1 (1) as amd. by F. A., 1926, Scheds. IV., 
V. As from the 6th April, 1927, the three years’ average is abolished ; 
the tax is computed on the full amount of profits or gains or income of the 
year preceding the year of assessment (s. 29 (1) ). 

The fact that the income of a previous year is nob taxable does not 
prevent it from being brought into computation for the purpose of assessing 
tax in a later year and so being treated as a measure, though not as a 
ground, of taxation ( Fry v. Burma Corporation , [1930] A. C. 321). 

Period of Computation.—W here an account has been made up to 

a date within the 3 years preceding the assessment year ; (a) if only one 

account was made up to a date within the preceding year and was for a 

year beginning at the commencement of the trade etc. or at the end of 

the period on the profits of which the assessment for the last preceding 

year of assessment was to be competed, the profits of the year endhm on 

that date are to be taken as the profits of the preceding year of assess 

ment ; (b) m other cases the I. R. Commissioner* decide what 12 months 

endmg m the year preceding assessment must be taken (F. A 1926 s s! 
(1), substd. by F. A. 1930, s. 14) 1 1JZ0 ’ s * 
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1304 of appeal (F. A., 1926, s. 34 (2) (3) ). Executors and administrators are 

(could.), chargeable where the deceased would have been chargeable with sums 

due under this sect. (s. 34 (4) ). For power to apportion profits to specific 

periods, see s. 35. 

1305 o Exceptions in Certain Cases. 

Text and Notes (l), (m).— New Trades Set Up.—For “said 3 years ” 
read ‘ year preceding the year of assessment”; delete “average of”; 
for “ upon . . made ” read “ according to the rules applicable to Case 
AT.” (Income Tax Act, 191S, Sched. D, Cases I., II., r. 1 (2); F. A. 
1926, ss. 29 (amd. by F. A., 1930, Sched. Ill, Pt, IV.), 36 Sched. IV. 
As to “ setting up,” see Kirk and Randall , Ltd. v. Dunn , infra. A co. 
transferred its seat of control from abroad to U. K.; the question 
whether or not the co. had “ set up or commenced ” business within the 
year of assessment was held not to depend upon this transfer, and the 
Commissioners were right in assessing under Case I. (Fry v. Burma : 
Corporation, supra). 

Text and Note (n).—Cases I. and II., r. 8(1), but repd. by F. A., 1926, 
Sched. V. 

New Trades.—Relief for 2nd and 3rd Years.—Trades, professions 
or vocations set up in 1928-29 or later ; the person chargeable may on 
giving the Surveyor written notice within 2 years after the second year 
require tax to be charged for both the 2nd and 3rd years (but not the one 
or the other) on the profits of each such year ; he may revoke the notice 
within 12 months after the 3rd year (F. A., 1930, s. 15 (1) (2) ). As to 
notices where a change of partners in the 2nd and 3rd years, see s. 15 (3). 
As to tax chargeable upon personal representatives, see s. 15 (4) ; power 
to make additional assessments and repayments, s. 15 (5). 

For a trade set up in 1928-29, by s. 15 (6) the person may by notice 
under F. A., 1926, s. 29 (1) (a), elect to be charged on the actual profits 
of the year. 

Text and Note (o). —Discontinuance.—See, instead, F. A., 1926, s. 31. 
Where in any year a trade, profession or vocation is permanently discon¬ 
tinued, the person is charged for that year on the profits of the period 6th 
April to date of discontinuance, subject to any relief under s. 33 or Cases I., 
11., r. 13 ; if he has been charged otherwise, then any overpaid tax must bo 
repaid, or, if required, an additional assessment may be made (s. 31(1) (a) ). 

If the profits of the year preceding the above assessment year exceed the 
amount charged for that preceding year, or would have been charged if no 
relief as above had been allowed, an additional assessment subject to any 
relief may be made (s. 31 (1) (b) ). 

The additional assessment cannot be made upon a person who is not 
the person who has been charged (Osier v. Hall <€• Co., [1933J 1 IC. B. 720). 

In ascertaining this additional assessment, s. 34 (1) (a) (see notes ( j), (k), 
supra), does not apply, but resort may be had to s. 35 ( Wesley v. Manson , 
[1932] A. C. 635). 

In case of death of the person, the tax is charged upon his executors and 
administrators, and is a debt payable out of his estate (s. 31 (2) ). 

See, further, Bartlett v. 1. R. Commissioners, [1914] 3 K. B. 686 (business 
sold to a co. held not discontinued) ; Kirk and Randall, Ltd. v. Dunn 
(1924), 131 L. T. 288 (period of fruitless negotiations for business followed 
by new methods and personnel did not amount to a discontinuance and 
a setting up). Whether a trader has been carrying on separate trades 
or a single trade with different departments is a question of fact, see 
Howden Boiler and Armaments Co. v. I. R., [1925] S. C. 110. 

Where a partnership has been dissolved, the Commissioners may, on 
the facts, find there has been a trading since dissolution, such as the working 
off of purchases and sales arranged before the dissolution (Hillerns and 
Folder v. Murray (1932), 48 T. L. R. 213, C. A.). 

Text and Note (p). —Exclusion of Annual Value.—Repd. The 
computation of tax must be made exclusive of the annual value of lands, 
tenements, hereditaments or heritages occupied for the purpose of the 
trade or profession and separately assessed and charged under Sched. A 
(Act, 1918, Sched. D, Cases I., II., r. 5 (1), as amended by Finance Act, 
1926). Where the lands etc. are situate outside the U. K. no deduction in 
respect of the annual value is allowed (ibid., r. 5 (1), overriding Stevens v. 
Boustead (E.) <€• Co., [1918] 1 K. B. 3S2, C. A.). In estimating the annual 
profits of a trade, profession etc. the sum deducted for the annual value of 
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the lands etc. occupied must not exceed the assessment under Sched. A as 
reduced for the purpose of collection ; but this does not apply in the case 
of mills, factories, or other similar premises (ibid., r. 5 (2), as amended by 
F. A., 192G). Thus mills, etc., are entitled to deduct the whole annual value 
(I. R. v. Scottish Central Eleclric Power Co., [192S] S. C. 260), and without 
making apportionment for part of the assessable unit such as dining blocks 
(Cadbury Bros. v. Sinclair, [1934] 2 K. B. 389; the appeal (1933), 103 
L. J. (k. b.) 29, C. A., not dealing with this point). The annual value is to 
be deducted in each of the average years, and not in the year of assess¬ 
ment (General Hydraulic Power Co., Ltd . v. Hancock, [1914] 2 K. B. 21). 

Letting of Offices. —A co. which, as a landowner and not as a trader, 
lias let out a block of buildings into offices and has been assessed under 
Sched. A, cannot be further assessed under Sched. D on the profits from the 
receipts of rents, even though an allowance (which the Act docs not, in fact, 
permit) be made for Sched. A, see Fry v. Salisbury House Estate, where, 
however, the profits on the extra charges for heating and lighting etc. 
were properly assessed under Sched. D, and City of London Real Property 
Co. v. Jones further cited in Par. 1251, note (y), ante. 

Partnerships, How Assessed. 

Text.— To get the benefit of partnership taxation there must be a 
partnership in fact (Dickenson v. Gross (1927), 137 L. T. 351). 


British Company, How Assessed. 

Note (t>).—Now Income Tax Act, 1918, General Rules, r. 20. In 
paying tax on its profits, the co. does not pay it as agent for its shareholders. 
It pays as a taxpayer. If it declares a dividend it is entitled to deduct 
(see infra) a proportionate part of the tax previously paid, and in that 
case payment by the co. operates in relief of the shareholder (I. R. C. 
v. Bloit, infra, per Lord Cave). Dividends as such arc not taxable under 
Sched. D (Purdie v. R., infra), though where they are made out of profits 
charged on the co., tax is deductible as above. Thus a non-taxable fund 
such as the surplus rents in Fry v. Salisbury House Estate, supra, arises 
from a source which has in fact suffered the appropriate tax ; tax is there¬ 
fore deductible from the dividend and the dividend is part of the share¬ 
holders’ total income tax income (Neumann v. I. R. C., 11934] A. C. 215). 
See also ibid., on the decision in Simson v. I. R. C., [1930] 2 K. 1>. 246. 

See also Purdie v. R., [1914] 3 K. B. 112, questioned in Brooke v. 1. R. C., 
[1918] 1 K. B. 257, C. A. ; Johnson v. Chestergate Hat Manufacturing Co., 
Ltd., [1915] 2 Ch. 338 (commission payable on the annual net profits of 
the co.; tax not deductible to arrive at net profits). 

Dividend warrants and cheques distributed by a co. created by letters 
patent or statute or under Companies Act, 1929, must show the "ross 
amount of dividend, the rate and amount of tax, and the net dividend 
paid (F. A., 1924, s. 33 ; Companies Act, 1929). 

Tax must be deducted at the standard rate for the year in which the 
dividends are payable, see F. A., 1927, s. 39 (1), Par. 1326, note (p), post. 
See also Hamilton v. 1. R., [1931] 2 K. B. 495, C. A., and to the like effect, 
F. A., 1931, s. 7 (1), explained in Neumann v. I. R. C., supra. 

Where the standard rate is reduced, tax over deducted on preference 
dividends must be repaid or adjusted, see F. A., 1930, s. 12 (1), (4). 

Where tax has been deducted from dividends (not preference) at a 
standard greater or less than the rate (say x) for the year when the dividend 
was due, the income ( y) is deemed to be the net income plus tax at z 
on y ; the tax deducted is deemed to be tax at x on y (s. 12 (3) ). 

Subject to this s. 12 (3) a dividend (not preference) paid out of nrofiu 
as in F. A., 1931, s. 7 (1) is deemed to represent income equal to net 

amount received plus authorised deduction of tax, see F A 1931 s 1 ( 2 ) 

further explained in Neumann v. I. R . C., supra. See also Samuel v 

7. 11. C., [1918] 2 K. B. 553 (“ total income ” is net income plus Tx1 d 
or deducted). L 1 

Relief from Double Taxation.— Dominion Income Tax —The rer t 

given to a company in respect of Dominion income tax. Finance Act i o, c 
s. 43, was reproduced in Income Tax Act, 1918, s 55 • and is to „ • 1916 ’ 

to shareholders the relief so given, see Rover v. Soith AfriaiJn^ 
[1918] 2 Ch. 233 ; overruled in Scottish Union and NatLtluJ 
New Zealand and Australian Land Co., Ltd., [1921] 1 A C C °o V- 

(the company obtained repayment of tax paid on its ml- 1 . 72, L ‘ 
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company, not the stockholder, paid the colonial tax). The relief, however, 
is now regulated by Finance Act, 1920, s. 27, as amended by Finance Act, 
1927, Sched. V, Pt. II., so that where a person has paid by deduction or 
otherwise, or is liable to pay U. K. income tax and proves that he has paid 
Dominion tax for the same year upon the same income, he is entitled to 
repayment of the Dominion tax up to one half of the U. K. rate ; s. 27 (5) 
enacts that where under r. 20 of the General Rules a body of persons is 
entitled to deduct income tax from any dividends, tax shall not in any case 
be deducted at a rate exceeding the rate of the U. K. income tax as reduced 
by any relief from that tax given under this section in respect of any pay¬ 
ment of Dominion income tax. The benefit of the relief conferred by 
s. 27 (1) must thus be handed over to the shareholder whatever be the 
character of the shareholder or nature of his dividend ( Sheldrich v. South 
African Breweries, Ltd., [1923] 1 K. B. 173, C. A., overruling Wakefield v. 
Whitcaway, Laidlow Co., Ltd., [1922] 1 Ch. 200). Where such share¬ 
holder is another company, it also must pass on the relief to its own share¬ 
holders ; this applies even though the company’s dividends have been paid 
to it free of income tax (Gold Fields American Development Co. v. Consoli¬ 
dated Gold Fields of South Africa, [1926] Ch. 338). 

“ Income ” means “ taxable income,” not “ income less charges ” ; 

paid ” does not mean “ ultimately borne ” ; thus a co. which has in fact 
paid both taxes on the whole of its Dominion income is entitled to relief on 
the whole, even though part of the income was used for payment of deben¬ 
ture interest from which it deducted U. Iv. tax which was thus ultimately 
borne by the debenture-holders. Income Tax Act, 1918, s. 17, has no 
application to this relief (I. It. C. v. Dalgety tfi Co., [1930] A. C. 527). 

It must be shown that U. K. tax and Dominion tax have been paid in 
respect of the same part of the income and in the same year, see Rolls- 
Royce., Ltd. v. Short (1925), 94 L. J. (k. b.) 849, C. A. (Indian assessment 
on year’s trading and Indian tax paid : on three years’ average Indian 
income showed loss, hence no l'. K. tax payable : no relief) ; Assam 
Railways and Trading ('o. v. /. R. C. (1934), 103 L. .1. (k. b.) 583, H. L. 

(in India debenture interest allowed as a deduction from gross profits; no 
tax paid and therefore no relief here in respect of it). 

Territorial Limit. —The Australian Legislature cannot authorise a 
British company, having its head office in Australia but its share registry in 
this country, to deduct Australian income tax from dividends payable to 
British shareholders {London and South American Investment Trust v. 
British Tobacco Co. (Australia), [1927] 1 Ch. 107). 

Irish Free State. —For 1926-27 and onwards Finance Act, 1920, s. 27, 
supra, is applied with modifications to relief in the case of persons resident 
both in Great Britain or Northern Ireland and in the Irish Free State, see 
further, Finance Act, 1926, s. 23, Sched. 11. 

Distribution of Capital or Income.—A company with appropriate 
powers may increase its capital by capitalising its profits, and its action is 
decisive of the nature of the distribution. Thus a bonus by way of a 
distribution of unissued shares fully paid up is not income in the hands 
of the recipients, and therefore not taxable ; they have no option to take 
cash, but only the right to call for the allotment of the additional shares 
while the company actually retains the profits, though as capital {Inland 
Revenue Commissioners v. Blott, Inland Revenue Co?nmissioners v. Green- 
wood, [1921 ] 2 A. C. 171) ; so also where there is an option to take the cash 
value of the shares and the shareholder elects to receive the shares {Inlaiul 
Revenue Commissioners v. Wright, [1927] 1 K. B. 333, C. A. ; distin¬ 
guish Coke's case, infra) ; so also where the transaction in substance 
amounts to an increase of capital, using the word “ capital ” not in its com¬ 
pany law sense, but in its commercial sense, e.g., a distribution of undivided 
profits in the form of debenture stock, the profits thus actually remaining 
in the hands of the co. {Inland Revenue Commissioners v. Fisher s Execu¬ 
tors, [I926J A. C. 395). But a distribution of a bonus in cash, though 
declared to be capital {Re Bates, Vol. 25, Par. 1074, note {q), post), or of 
shares in another co., is income {Bool v. Guardian Invesftncnt Trust Co., 
Ltd., [1922] 1 K. B. 347) ; where a dividend is declared but is subject to a 
condition as to reinvestment it is nevertheless income {Roe v Inlan 
Revenue Commissioners (1924), 131 L. T. 255) ; where there is an option 
to take the dividend in cash or shares, and cash is taken, the distribution 
is of income (Inland Revenue Commissioners v. Coke, [1926] 2 K. B. 246). 
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See also Inland Revenue Commissioners v. Doncaster (1924), 93 L. J. (k. b.) 
338 (undivided profits carried to a funded loan account os a debt of the 
company to the shareholders, who could withdraw their money when they 
pleased ; not an issue of capital). On liquidation of a company undivided 
profits merge in the assets and are distributed as such, and cannot be 
regarded as income in the hands of the shareholders (Inland Revenue Com¬ 
missioners v. Burrell , [1924] 2 K. B. 52, C. A.). Where a person agrees to 
apply remuneration due to him by a co. in payment for additional shares, 
there is no capitalisation by the co. (Barker v. Chapman (1928), 138 L. T. 
729, C. A.). Genuine loans by a one-man company to its principal share¬ 
holder are not distributions of profits, and cannot be treated as income of 
the shareholder (I. R. C. v. Sansom , [1921] 2 K. B. 492, 0. A.) ; but as to 
this device for avoiding sur-tax, see F. A., 1922, s. 21, and Par. 1410, 
note (Z), post. 

Shipping or Air Transport Business.—Where the profits from the 
business carried on by the owner or charterer of ships or the owner of 
aircraft are chargeable under British law and also the law in any 
foreign State (including any British Dominion, its mandated territory 
and territory under His Majesty's protection (F. A., 1924, s. 31)), and 
arrangements have been made with such country for the granting of relief, 
His Majesty in Council may make a declaration specifying such arrange¬ 
ments, which then have statutory effect. A declaration is subject to 
revocation in the usual way by an address by the Commons within 21 days ; 
see F. A., 1923, s. 18 ; F. A., 1931, s. 9. Arrangements, so far as shipping 
is concerned, have been made with Denmark (Stat. R. & O., 1925, No. 102), 
Norway (No. 103), Sweden (No. 104), Finland (No. 1353); Netherlands 
(1926, No. 824); Germany (1928, No. 390); Iceland (No. 563); Greece 
(1929, No. 1003); Japan (No. 1004); Canada (1930, No. 1014); France 
(1932, No. 1059). 

Transfer of Shares to Employees.—For a scheme of transfer where 
the principal shareholder set aside a number of shares for employees, but 
until transfer received the dividends, and was held liable to tax in respect 
of the same, see /. R. C. v. Parsons (1928), 139 L. T. 26, C. A. 

Assessment . . . Change of Partnership . . . Succession. 

Text and Notes (a), (b ).~For 1928-29 and after, the old rule with its 
relief based on “specific cause” (see cases in Supplt. 1930, also 1. R. v. 
A. <t* G. Anderson , [1932] S. 0. (H. L.) 10) docs not apply. 

If after 5th April 1928 a change occurs in a partnership by retirement, 
death or dissolution or admission of a new partner, but one or more of the 
old partners still continues, or a person engaged in trade etc. continues 
in that trade but as a partner, the assessment will be made as if no change 
had taken place. If, however, the persons engaged in the trade both 
before and after the change (or the legal representatives of any deceased) 
sign and send the required notice to the surveyor within 12 months after 
the change, the assessment will be made as if the trade etc. had been 
discontinued and a now one set up (Act, 1918, Sched. D, Cases L, IT., r. (1), 
as substd. by F. A., 1926, s. 32 (1) and F. A., 1930, s. 16. 

If a person (or partnership) succeeds to a trade etc. carried on by another 
person (or partnership) and r. 11 (1) does not apply, the case is treated as 
a discontinuance and commencement (r. 11 (2) ). Legal representatives 
are liable for tax which would otherwise be assessed upon the deceased 
fr. 11 (3) ). For the assessment of the dividends of partners who during 
the year sold the business with accrued profits to a co. which afterwards 
paid these dividends, see /. R. C. v. Roberts (1925), 41 T. L. R. 623, C. A 

What Constitutes a Succession. 

Note (d )—See also Thomson and Balfour v. Inland Revenue [1924] 
S. C. 27 (acquisition of goodwill though proved of little value and other 
fact^ pointed to a continuity of the business). 


Adjustment of Duty to Meet ... a Loss in Trade 

Note (/).—Now Income Tax Act, 1918, s. 34 (1) 

For relief by carrying forward the loss and deducting from profits for the 
B1 x following years, which period may be extended, see F A 1Q2B « •« m 

(2), (3) (6) As to application to woodlands a’nd^ lands,’ L s £ £ ’ 
Ihe sect, refers to an actual not a statutory loss (/. if. v . 

These provisions are applicable to losses where an individual formerly 
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1309 carrying on a business has transferred the same to a company in considera¬ 
ble/.). tion mainly of allotment of shares, see Finance Act, 1927, s. 29. 

Except in cases under this sect., the loss may be carried forward beyond 
the 6 years. Where it cannot be set off owing to allowances for wear and 
tear of plant under r. G, see F. A., 1932, s. 19. 

The amount of assessment in certain cases under General Rule3, r. 21 
(see Par. 1320, post), may be allowed as a loss, see Finance Act, 1928, s. 19. 

An application for relief under the Income Tax Act, 1842, s. 134, is not 
an appeal against the assessment, for it assumes that the assessment was 
right when it was made and only asks to have it amended in consequence 
of something that has happened ex post facto , so that there is no appeal from 
the decision of the Commissioners under the Taxes Management Act, 1880, 
s. 59 (Fvrtado v. City of London Brewery Co., [1914] 1 K. B. 709, C. A.). 
Notes (</), (h). —Now Income Tax Act, 1918, s. 34 (2), (4). 

1310. What Constitutes the Profits of a Trade. 

The difference between the cost of acquisition and development of pro¬ 
perty bj^ a limited company and the price realised on a sale of the whole 
undertaking is not a profit so as to be liable to income tax ( Tehran 
(,Johore) Rubber Syndicate, Ltd. v. Farmer , [1910] S. C. 906). See also 
Hancock v. General Reversionary and Investment Co., [1919] 1 K. B. 25 
(trade expenses of company granting annuities) ; Scottish and Canadian 
General Investment Co. v. 1. R., [1922] S. C. 242 (debentures allotted to a 
company in lieu of unpaid interest on old bonds ; market value of such 
debentures considered as part of its profits). 

Compensation paid to a company for minerals left unworked to support 
a railway is not profits, for it is but consideration for a capital asset which 
has been rendered unavailable for the purpose of its business ( Glenboig 
Union Fireclay Co. v. /. /«., [1922] S. C. 112, H. L.). Damages received 
by shipowners from repairers for failure to execute repairs within agreed 
time constitute profits as being compensation for loss of profits and not 
for injury to a capital asset (Burmah SS. Co. v. I. R., [1931] S. C. 156). 
Compensation paid to a shipbuilding company for cancellation of contracts 
is a receipt in the course of a going business and to be included in the 
profits (Short Bros. v. I. R. C. (1927), 136 L. T. 689, C. A.). Profits arising 
in the ordinary course of trade, though resulting from the realisation of 
the assets of a business in a winding up, are assessable for income tax 
(O'Kane d Co. v. I. R. C. (1922), 126 L. T. 707, II. L. (Ir.) ). See also 
Guinness d Co. v. I. R. C., [1923] 2 I. R. 186, C. A. (profit on sale of 
requisitioned goods not a trade profit) ; apprvd. in Alliance Gas Co. v. 

Williams, [1928] I. R. 1, but not in /. R. C. v. Newcastle Breweries , Ltd. 
(1925), 95 L. J. (k. b.) 936, C. A. 

An annual payment may in the hands of the payee be either a capital 
or income receipt according to the circumstances of the case (Renfrew 
Magistrates v. I. R., [1934] S. C. 468). 

Enhanced values obtained from realisation or conversion of securities 
may be assessable where the transactions are acts done in the carrying out 
of a business (Commissioner of Taxes v. Melbourne Trust, Ltd., [1914] A. C., 
at p. 1010 ; Royal Insurance Co. v. Stephen (1928), 44 T. L. R. 630 (loss 
on exchange of railway stocks) ; Westminster Bank v. Osier, [1932] A. C. 
139 (conversion of war bonds) ). 

In Crook v. Seaham Harbour Dock Co. (1931), 48 T. L. R. 91, H. L., a 
irovemment grant to assist in carrying out a dock extension providing 
work for relief of unemplojunent was held not a trade receipt. 

Compensation for the loss of office is not a taxable profit, see Chibbett v. 
J. Robinson d Sons (1924), 132 L. T. 26, Par. 1338, note (c), post. 

Insurance money paid for loss of goods (J. Gliksten d Son, Ltd. v. Green, 
[1929] A. C. 381) or for loss of profits (R. v. B. C. Fir Co., [1932] A. G. 
441, P. C.) is a trading receipt. 

The whole of the money paid for loss of the goods, and not the mere 
estimated cost price or the market value, must be so treated (J. Gliksten d 
Soji, Ltd. v. Green, supra). 

What Deductions from Gross Profits are Prohibited. 

Text and Notes. —No. 1 is now Income Tax Act, 1918, Sched. D> 
Cases 1 and 2, r. 3 (d), construed in B. Hyam v. I. R., [1929] S. C. 384. 

No. 2, r. 3 (e), see /. R. C. v. Warnes d Co., [1919] 2 K. B. 444 (deduction 
not allowed of penalties for breach of regulations); Alliance Gas Co. v. 
Davies, [1926] I. R. 372 (loss on investment forming part of reserve fun 
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not deductible; semble , otherwise if creation of fund were compulsory); 
Roebuck Printing Co. v. /. R., [1928] S. C. 701 (irrecoverable overpayments 
of commission to managing director uot deductible). 

Nos. 3 and 4, r. 3 (f), (g), see Countess Warwick S.S. Co., Ltd. v. Ogg, 
[1924] 2 K. B. 292 (instalment of purchase price of a ship and sum paid 
to cancel the contract was capital expenditure); I. R. v. Adam, [1928] 
S. C. 738 (payment for right to deposit waste material on land ; capital 
expenditure). 

No. 5, r. 3 (h). 

No. 6, r. 3 (i), which adds “ and doubtful debts to the extent that they 
are respectively estimated to be bad. In case of bankruptcy or insolvency 
of a debtor, the amount which may be reasonably expected to be received 
on any such debt shall be deemed to be the value thereof.'’ What tho 
statute requires is an estimate to what extent a debt is bad. Such an 
estimate is not a prophecy to be judged by after events, but a valuation 
of an asset de proesenti upon an uncertain future to be judged with regard 
to its soundness as an estimate upon the then facts and probabilities 
(Anderton and Halstead, Ltd. v. Binc.il, [1932] 1 K. B. 271). A debt due 
from a co. may bo a bad debt though the co. is still a going concern : it 
is a question of fact (Dinshow v. Bombay Commissioner of Income Tax 
(1934), 50 T. L. 11. 527, P. 0.). 

No. 7, is now r. 3 (j). 

No. 8, r. 3 (k). 


No. 9, r. 3 (a), see Uagart and Barn-Murdoch v. I. R. C., [1929] A. C. 
386, H. L. (Sc.) (loans to cos. by law agents ; not part of their business ; 
a capital loss) ; Bourne and Hollingsworth, Ltd. v. Ogden (1929), 45 T. L. R. 
222 (hospital subscriptions : question of fact for Commissioners who found 
not deductible). 

Nos. 10 and 12, r. 3 (b). 

No. 11, r. 3 (c), but the deduction up to two thirds must be determined 
by the Commissioners. Where a partnership occupies premises belonging 
to a partner money paid to him is deductible if really in the nature of 
rent and not a payment for capital (premises), provided by the partner 
(Heastie v. Veitch <0 Co., [1934] 1 I\. B. 535, C. A.). 

The remaining provisions, except the last three lines, are now r. 3(1) 
(m); see also General Rules, r. 19 (2), as to royalties, and Lanston Monotype 
Corporation v. Anderson, [1911] 2 K. B. 1019, and Boyd db Sons v. /. R., 
[1918] S. C. 727 ; F. A., 1927, s. 39 ; and Par. 1326, note (p), post. 

While the Act enumerates as above specified deductions which may not 
be made, there is no express enumeration of the deductions which may be 
made; see Usher's Wiltshire Brewery, Ltd. v. Bruce, [1915] A. C. 433. 

In a rough way it may be said that capital expenditure is a thing that 
is going to be spent once and for all, and income expenditure is a thing 
that is going to occur every year ( Vallambrosa Rubber Co. v. I. R., [1910] 
S. C. 519, 525). But when an expenditure is made, not only once and for 
all, but with a view to bringing into existence an asset or an advantage 
for the “ enduring ” benefit of a trade, there is very good reason (in the 
absence of special circumstances leading to an opposite conclusion) for 
treating such an expenditure as properly attributable not to revenue but 


to capital ( British Insulated and Helsby Cables v. Atherton, [1926] A. C. 
205, at p. 213). “Enduring” means enduring in the way that fixed 
capital endures (Anglo-Persian Oil Co. v. Dale, [1932] 1 K. B. 124, C. A. 
at p. 146) (compensation to agents for termination of agency : not “ bring¬ 
ing into existence an asset etc.” ; income expenditure) ). See also 
MikMl v. B. W. Noble, Ltd., [1927] 1 K. B. 719, C. A. (payment to get rid 
of director on account of improper conduct; income expenditure) • 
cf. Overy v. Ashford, Dunn & Co. (1933), 49 T. L.R. 230 (voluntary pavment 
to directors not deductible); McGarry v. Limerick Gas Cemimittce H9321 
1. R. 125 (cost of promoting private Bill: income expenditure) •’ Bum 
barton Harbour Board y Cox, [1919] S. C. 162 (expenses of dred^im- 

barbour); Thomson Black <1- Co. v. I. R., [1919] S. C. 289 (costs incurred 
in reducing capital of company). 

The test may also be considered as being whether the asset acquired 

IS ( ) capital (the means of obtaining the trader’s raw material 
or (2) circulating or floatmg capital (the raw material of his bi") 

SysSmT B S n 7 «*» H °™ <»•«), m. v."2: 

“« «P»"J»ore, .e. ilorley . Lwfori , Co 
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(1928), 45 T. L. R. 30, C. A. (guarantee to exhibition in hope of obtaining 
contracts); Farmer v. Scottish North American Trust , Ltd., [1912] A. C. 118 
(interest on short loan to bankers); Bonner v. Basset Mines , Ltd. (1912), 108 
L. T. 764 (expenditure in sinking shaft on mine); Rhodesia Railways v. 
Income Tax Collector , Bechvunaland, [1933] A. C. 368, P. C. (renewal of rail¬ 
way track without improvement of the original constituted repairs and a 
revenue charge); I. R. v. Falkirk Iron Co., [1933] S. C. 546 (rent less sub- 
ronts of premises leased to the co. for its business but no longer required). 

For instances of capital expenditure, see Mallett v. Staveley Coal and 
Iron Co., [1928] 2K.B. 405, C. A. (sums paid for surrender of mining lease); 
Moore <0 Co. v. I. R., [1915] S. C. 91 (costs of promoting Bills abandoned on 
facilities being obtained by agreement); Ounsworthv. Vickers , Ltd., [1915] 
3 K. B. 267 (construction of deep water berth etc. for ingress to and 
egress from shipbuilders’ works); Law Shipping Co. v. I. R., [1924] S. C. 
74 (purchase of ship in need of extensive repairs ; cost of these arrears of 
repairs); 7. R. v. Granite S.S. Co., [1927] S. C. 705 (reconditioning ship 
after use by enemy); Addie (R.) db Sons' Collieries, Ltd. v. I. R., [1924] S. C. 
231 (payment by mineral lessees for ground occupied); I. R. v. Strump, 
[1925] 8. 0. 559 (premium on lease is capital expenditure and cannot 
be divided and treated as part of the yearly rent); Fitzgerald v. I. R. C., 
[1926] I. R. 1S2 (restoration after fire). 

As to grants to employees, sec Par. 1312, note ((), post. 

Subscriptions to Associations.—The purposes to which the association 
applies the contributions may be examined and separated {Adam S.S. Co. 
v. I. R., [1921] S. C. 141). 

See, further, Rhymney Iron Co. v. Fowler, [1896] 2 Q. B. 79 (subscription 
towards indemnity against strikes not deductible) ; Lochgclly Iron and Coal 
Co., Ltd. v. I. R., [1913] S. C. 810 (levies for (1) Mining Assoc.; (2) Con¬ 
ciliation Board expenses ; (3) experiments on coal dust; only expenses 
of (2) deductible); both cases apprvd. in Thomas Merthyr Colliery Co. v. 
Davis , [1933] 1 K. B. 349, C. A. ; Grahamston Iron Co. v. I. R., [1915] S. C. 
530 (levies paid to trade protection society ; Commissioners entitled to 
demand the production of the accounts of the association, and, in the 
absence of such production, to disallow the deductions) ; Thomas v. 
R. Evans d ; Co., [1927] 1 K. B. 33, C. A. (premiums, paid to mutual 
insurance association which indemnified members against liability for 
accident, deductible though part might be returned to members). 

Note (/).—See, further, General Hydraulic Power Co., Ltd. v. Hancock, 
11914] 2 K. B. 21. 

Person . . . Distinct Trades—Set-off Results. 

Note (?<)•—See Wakefield Rural Council v. Hall, [1912] 3 K. B. 328, C. A. 

Note (o ).—Income Tax Act, 1918, Sched. D, Cases I., IT., rr. 13, 3 (c). 


1312. Legal Decisions. 

See Par. 1310, notes, ante. 

Note (r).—See, however, Usher's Wiltshire Brewery, Ltd. v. Bruce, [1915] 
A. C. 433, overruling Brickwood db Co. v. Reynolds, [i898] 1 Q. B. 95, C. A., 
cited in original volume (deduction in respect of repairs to, and premiums 
on insurance against fire and loss of licences in respect of tied houses 
allowed on the ground that the Income Tax Act, 1842 (5 & 6 Viet. c. 35), 
s. 100, Case 1, j. 3, had no application to such repairs, and that such 
expenses were a sound commercial outlay). Where money is paid by a 
landlord, being a brewer, or allowed by him to the tenant of a tied house 
as a necessary incident of the profitable working of the brewery business, 
the landlord is not prevented from deducting that money in his estimate 
of the balance of his own profits, by reason of the fact that it enures also 
to the benefit of the tenant’s separate trade in the tied house (Ushers 
Wiltshire Brewery, Lid. v. Bruce, [1915] A. C. 433, per Lord Loreburn, at 
p. 444). 

Note {a). —See, however, Usher's Wiltshire Brewery. Ltd. v. Bruce, 
[1915] A. C. 433 (deductions in respect of legal expenses in connexion 
with the renewal of licences of “ tied houses.” allowed on the ground that 
such expenses were a sound commercial outlay). 

Note (5).—Sec, further, Wylie v. Inland Revenue , [1913] S. C. 16 
(deduction from profits earned by tenant letting her own house furnished, 
disallowed in respect of rent paid by her for another house in which she 
resided during the letting). 

Note (e).—See, further. Par. 1310, ante. * 
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Capital Charges. 

Note (h). —See Smith (J.) d Son. v. Moore , [1921] 2 A. C. 13, H. L. (Sc.). 

Loss on Plant. 

Note (»).—See also Eastman's, Ltd. v. 5/iaw (1928), 45 T. L. R. 12, H. L. 
(loss on sale of fittings of closed shops, and purchase of new fittings for new 
shops, a capital expenditure); B. tiyam v. Inland Revenue , [1929] S. C. 
384, a similar case, but different reasoning. 

Philanthropic Association. 

Note (r).— Coman v. Rotunda Hospital, Dublin (Governors), [1921] 1 
A. 0. 1, H. L. (Ir.), Par. 1298, note (i), ante. 


Deductions which are Allowed. Bad Debts. 

Note (t). —See, further, Usher's Wiltshire Brewery, Ltd. v. Bruce, supra 
(deductions in respect of rates and taxes of tenants of “ tied houses ” paid 
by the brewery company, and deductions in reference to the difference 
between rents of leasehold houses or Sched. A assessment of freehold 
houses on the one hand, and rents received from tied tenants on the other 
hand, allowed on the ground that the loss arising from letting tied houses 
at reduced rents was in the circumstances a sound commercial outlay) ; 
H eller v. I. R. C., [1919] 2 K. 11. 407. Where a trader bond fide creates 
in himself or acquires a particular estate or interest in property wholly 
and exclusively for the purpose of using that interest to secure a better 
market for the commodities which it is part of his trade to vend, the 
money devoted by him to discharging a liability imposed by statute on 
that estate or interest, or upon him as the owner of it, is money expended 
by him wholly and exclusively for the purposes of his trade within the 
Income Tax Act, 1842 ( Usher's Wiltshire Brewery, Ltd. v. Bruce , supra , 
per Lord Atkinson, at p. 44S). The loss arising from the letting to tied 
tenants, supra, must be considered for each house separately ; where 
any premiums are paid so that the rent3 received by the co. are in excess of 
the annual value under Sched. A, the excess cannot be brought into account 
under Sched. D so as to reduce the losses (Hoare <0 Co. v. Collyer, [1932J 
A. 0. 407). 

Defalcations by the manager of a co. are not losses in trade and therefore 
not deductible as bad debts (Curtis v. A- G. Oldfield (1925), 94 L. J. 
(k. b.) 655). 

The present practice of permitting debts that are bad to be deducted 
in the year the loss is sustained, though the debts arose in former years, 
appears to be purely an administrative concession (Gleaner Co., Ltd. v. 
Assessment Committee, [1922] 2 A. C. 169, P. C.). 

As to the estimation of bad debts, see Anderlon and Halstead, Ltd. v. 
Birrell, Par. 1310, notes, ante. 


Retiring Allowances and Pensions.— Such grants to employees 
may be deductible even though the contract of employment gives the em¬ 
ployee no right to any such payment, for they help to attract and maintain 
a good staff, see Smith v. Incorporated Council of Law Reporting (England 
and Wales), [1914] 3 K. B. 074 (deduction in respect of gratuity to law 
reporter on retirement after long service, allowed); so also where a lump 
sum is paid in order to relieve the employer of ascertained future liability 
on a pension already payable (Hancock v. General Reversionary ami Invest¬ 
ment Co., [1919] 1 K. B. 25). Compare Roumtree A Co., Ltd. v. Curtis, 

11925] 1 K. B. 328, C. A. (sum set apart out of profits as a nucleus invalidity 
fund ; actual liability contingent and not ascertained ; held to be setting 
aside of capital for charitable purposes, and not money wholly expended 
for the company’s trade within r. 3 (a) ) ; British Ovulated and Helsby 
Cables v. Atherton, [1926] A. C. 205 (nucleus fund provided out of profits 
was a capital outlay as not in respect of any liability but to improve 
position of staff); Morgan Crucible Co. v. I. R. C., [1932] 2 K. B 185 
(sum paid to insurance co. to secure to employer annual amount equal 
to pensions being paid, but pensioners had no rights under the policy • 
capital expenditure for creation of an asset). ^ y ’ 

Contributions to a superannuation fund approved by the Commissioners 
1030, °s. 19 dedUCt ‘ blc by Statute ’ see F ' A. 1921, s. 32 ; amd. by p I, 

srvavr. z sit ~ 

1 Q 99 « oq\ * ’ r ‘ but nofc interest on arrears (Finance Act 

1922, s. 29). A repayment must be treated as profit for the year in wideh 
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though the company lurs ceased to trade (Kirke's Trustees v. Inland 
Revenue Commissioners (1927), 136 L. T. 582, H. L. (Sc.); Eglinton Silica 
Brick Co., Ltd. v. Inland Revenue, [1924] S. C. 946). 

1313. Depreciation of Plant and Machinery. 

Note (c).—N ow Income Tax Act, 1918, Sched. D, Cases I. and II., 
r. 6 (1). An additional one-tenth may be allowed of the amount allowed 
under r. 6, excluding from that amount any sum included under r. 6 (3) 
(F. A., 1932, s. 18 (1) ). Where for purposes of the Acts account must be 
taken of deductions allowed, this additional deduction must bo included 

(s. IS (2) ). 

Sec Derby (Earl) v. Aylmer , [1915] 3 K. B. 374 (the diminished value of a 
breeding animal due to age not allowed ; “ plant ” does not include stallions 
kept by a horse-breeder) ; Dumbarton Harbour Board v. Cox, [1919] 
S. C. 162 (silting up of harbour not wear and tear of plant); Union Cold 
Storage Co., Ltd. v. Jones (1923), 129 L. T. 512 (business handed over to 
foreign company ; deductions for depreciation and also insurance premiums 
not allowed); Daphne v. Shaw (1926), 43 T. L. R. 45. 

Alteration of Deduction.—On application for alteration of the amount 
the Commissioners, unless they consider it frivolous or vexatious, must 
refer the case to the Board of Referees, who, if satisfied that tho application 
is made by a considerable number of persons engaged in the trade, deter¬ 
mine the deduction to be made (Income Tax Act, 1918, Sched. D, Cases 1. 
and II., r. 6 (7) ). 

Hired Plant and Machinery. 

Notes (d), (c).— Ibid., it. 6 (2), (5). 

Hire Purchase of Wagons.—There must be allowed as deductions that 
portion of the yearly payment and of the price of wagons under the hire- 
purchase system with an option to purchase at the expiration of a certain 
number of years which represent the consideration paid by the company 
for the use of the wagons, but not that which represents the consideration 
paid for the option to purchase ( Darngavil Coal Co., Ltd. v. Francis (Sur¬ 
veyor of Taxes), [1913] S. C. 602). 

Claims for Depreciation, when Made. 

Note(/).—N ow Cases I. and II. (supra), r. 6 (4). 

Successive Claims. Not Exceed Total Value . . . 

Note (g). — Ibid., r. 6 (6). Actual cost means the total sum spent 
after deduction of all contributions towards the expenditure from outside 
sources (Birmingham Corp. v. Barnes, [1934] 1 K. B. 481, C. A.). 

When Claims may be Carried Forward. 

Note (h). —Cases I. and II., r. 6 (3). See also Scottish Shire Line, Ltd. 
v. /. II., L1912J S. C. 1108 (unexhausted deductions). 

Replacement of Obsolete Machinery.—The deduction allowed as 
expenses in replacing obsolete plant and machinery is the cost of plant 
replaced less the allowances which have been made at any time for wear 
and tear and the sum realised by sale of the plant (Cases I. and II. (supra), 
v. 7). 

1314. Annuities Paid out of Gross Receipts. 

Note (k ).—The part of the profits of a life assurance business belonging 
or allocated to or reserved for or expended on behalf of policy-holders or 
annuitants is to be deducted in calculating the taxable profits ; but if such 
reserved profits cease to be reserved and are not allocated to or expended 
on behalf of these persons they must then be treated as taxable profits 
(Finance Act, 1923 (13 & 14 Geo. 5, c. 14), s. 16 (1) ). 

Crown may Charge Dividends Received as such . . . 

Note (m).— Liverpool and London and Globe Insce. Co. v. Bennett, 
affid., [1913] A. C. 610; see also Brice v. Ocean Accident and Guarantee 
Corp., Ltd., Brice v. Northern Assce. Co. (1911), 105 L. T. 162 ; Gresham 
Life Assce. Soc. v. A.-G., [1916] 1 Ch. 228 (held that the taxing authori¬ 
ties had no power to make any contract to assess an insurance co. 
during a quinquennium, whatever the state of the law might be, on a profit 
and not on an income basis). 
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Management Expenses Relief. —Where a life assurance CO., or any 
CO. (including a registered soc., F. A., 1933, s. 31 (4)) whose business con¬ 
sists mainly in the making of investments, and the principal part of whose 
income is derived therefrom, or any bank for savings, proves to the satis¬ 
faction of the Special Commissioners that for any year of assessment it 
has been charged to tax by deduction or otherwise, and has not been 
charged in respect of its profits in accordance with the rules applicable 
to Case I. of Sched. D, the co. or bank is entitled to so much of the tax 
paid by it as is equal to the amount of the tax on any sums disbursed as 
expenses of management (including commissions) for that year (Income 
Tax Act, 1918, s. 33 (1) ). Relief must not be given so as to make the tax 
paid less than the tax which would have been paid if the profits had been 
charged according to the said rules (ibid., proviso (a) ), but if disallowed 
the expenses may be carried forward to one of the following six years 
(F. A., 1933, s. 33). .The amount of any fines, fees, or profits arising from 
reversions in the case of an assurance company, and, in the case of any 
other co. or any such bank, the amount of any income or profits derived 
from sources not charged to tax, must be deducted from tlie management 
expenses (Income Tax Act, 1918, s. 33 (1) (proviso (b) ). In calculating 
profits from reversions the co. may set off against those profits any loss 
arising from reversions for any previous year when this relief was in 
operation (ibid., proviso (c) ). 

Proviso (a) does not apply to a co. not capable of being assessed under 
Case I. (Simpson v. Grange Trust , Ltd., [19341 2 K. B. 317, C. A.). 

Profits arising from the granting of annuities on human life must also be 
deducted from expenses of management ; such profits are computed 
according to the rules of Case I. of Sched. I), subject to (a) provisions of 
note (k), supra ; (b) no deduction allowed for management expenses in 
respect of which repayment could be claimed under Act, 1918, s. 33 ; 
(c) loss on annuities in any previous year may bo sot olf against the profits 
(F. A., 1923, 8. 10 (2) ). Where a co. carries on both ordinary life assurance 
business and industrial life assurance, the business of each must be treated 
as a separate business and Act, 1918, s. 33, applied separately (F. A., 1923, 
s. 10 (3) ). 

As to notice of claim, see Act, 1918, s. 33 (2) ; further limitation of relief 
where claimable under Sched. A, No. V., rr. 7, 8, see s. 33 (3). For applica¬ 
tion of the relief to foreign life assurance companies, see s. 33 (4), and 
Par. 1317, notes, post. 

See also Rosyth Building and Estates Co. v. Inland Revenue, [1921] S. C. 
372 (rents of properties must be included in estimating the profits ; further, 
in deducting for repairs, only the sum actually expended during the year 
is allowed, and not one-sixth of the assessable value) ; the reasoning was 
disapprvd. in Fry v. Salisbury House Estate, cited in Par. 1305, note (p), 
ante. ; Bennel v. Underground Electric Railways Co., Ltd., [1923| 2 K. B. 535 
(bonds payable abroad ; loss on exchange not an expense of management). 

Profits from Realised Investments. 

Note (o). —See also Royal Insurance Co. v. Stephen (1928), 44 T. L. R. 
630 (question whether there had been a realisation or a mere substitution 
of securities). 


Deduction in Respect of Unexpired Risks. 

Note (p). — 1 The text of original volume should read as follows 
“ I n the case of fire or accident insurance business, a deduction may be 
allowed in respect of the unexpired risks of the current year ” ; see Sun 
Insurance Office v. Chirk, [1912] A. C. 443. “No method of estimating 
is either right or wrong in itself ; the only rule of law is that the true 

gains are to be ascertained as nearly as practicable ” (ibid., per Lord Lore- 
burn, L.C.). 


Mutual Insurance. 

Note (s). Appld. in Jones v. South- West Lancashire Coal Owners' 

iTFS&s-tf&rv-x *«' 

1. it. ^., [lcLbJ A. L. 281 ; distghd. in Liverpool Corn Trade A wnn'/ifi'rm 

iPVVs- n? *"?A****-£££ 

Mutual profits, however, are now taxed, see infra 
A mutual insurance company carrying on life assurance business is 
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entitled to relief under Income Tax Act, 1918, s. 33 (supra), as if it were 
a proprietary insurance company (F. A., 1923, s. 16 (4)). 

Mutual Profits of Insurance Cos. and Registered Societies.— Trans¬ 
actions w ith members are now treated as if trading transactions with non¬ 
members and the profit or surplus determined accordingly (F. A., 1933, 
s. 31 (1), (/) ). But deduct as expenses any discount, rebate, dividend, 
or bonus granted to members or other persons on account of their trans¬ 
actions provided they are calculated according to the magnitude of those 
t ransaet ions and not by reference to capital, share or interest (ibid., s. 31 (3)). 

In the case of an investment soc. relief is obtainable under Act, 1918, 
s. 33, see F. A., 1933, s. 31 (4), note (m), supra. 

A registered soc. is also entitled to relief from tax on loan and share 
interest (see s. 32 (7) ) paid or credited to persons in U. K. The interest 
is payable without deduction of tax (s. 32 (1) ) and the soc. obtains corre¬ 
sponding relief in that year or later by carrying forward (s. 32 (4) ) provided 
they send to the surveyor before 1st May a return of names and addresses 
of recipients of £5 or more (s. 32 (6) ). Recipients are chargeable under 
Sched. 1), Case 111., see s. 32 (2), Par. 1317, post. 

Professions . . . not Charged under Schedule E. 

Text and Notes. —But emplojunents were transferred to Sched. E by 
Finance Act, 1922, s. 18, see Pars. 1334, 1337, notes, post. Distgh. 
“ employment ” as used in Sched. E, see Davies v. Braithivaite , Par. 1336, 
note (m), post. 

See also Humphrey v. Pearce, [1913] 2 I. R. 462 (negotiation fee of 
3 per cent, paid to agent on sale of land taxable). 

Where a solicitor-trustee is empowered to charge for work done in con¬ 
nexion with the trusts, his remuneration is chargeable under this Case 
(Jonas v. Wright (1927), 139 L. T. 43). 


“ Vocation,” Meaning of. 

' Note (d ).—But it does not include the habitual backing of horses 
(Graham v. Green , [1925] 2 K. B. 37). 


1316. 


Profits, Kow Computed. 

Text and Note (/).-—See, instead, Par. 1304, note(j), ante. Weekly 
vage-earners (defined in Income Tax Act, 1918, s. 237) employed by way of 
manual labour are assessed half-yearly (Selicd. D, Cases I. and II., r. 2 ; 
V. A., 1925, s. 18 ; F. A.. 1926, s. 21) ; for regs.. see Stat. R. & 0., 1925, 
No. 702 ; 1927, No. 5S2 ; 1931, No. 827. 

A junior barrister on becoming a King’s Counsel does not set up a new 
profession within r. 1 (2) (Seldon v. Croom-Johnson, [1932J 1 K. B. 759). 


Statutory Rules for Case I. Applicable. 

Note ( h ).—The deductions allowed for wear and tear and replacement of 
obsolete plant and machinery under rr. 6 and 7 of Cases I. and II., Sched. D 
(see Par. 1313, and notes, ante), are now applicable to the profits or gains, 
whether assessable under Sched. D or otherwise, of a profession, employ¬ 
ment, vocation or office ; but the powers of the Additional Commissioners 
under r. 6 (4) may be exercised by the General Commissioners (Finance Act, 
1925, s. 16). A solicitor's reference books are not plant (Daphne v. Shaw 
(1926), 43 T. L. R, 45). 

The profits of a professional business may be computed on a cash basis 
(no account of fees earned, but not received) or an earnings basis (out¬ 
standing fees at beginning and end of year taken into account). W here a 
change over is made from earnings to cash basis, outstandings at the begin¬ 
ning of the year cannot be deducted (I. R. v. Morrison, [1932] S. C. 638). 


1317. What Profits are Chargeable Under. 

Text and Notes. —These instances of profits chargeable, since amended 
and extended, are now given in Income Tax Act, 1918, Sched. D, Case III*» 
r. 1. As to r. 1 (a), interest of money (yearly or otherwise), annuity, or 
other annual payment etc., see Re Michelham , [1921] 1 Ch. 705 (payment 
of interest on a debt due from the solvent estate of a deceased person i» 
subject to deduction of income tax thereon); Colville v. I. R-, [1923J 
S. C. 423 (legacy duty deducted from annual legacy was part of legatees 
annual income). 

The rule includes share and loan interest paid by a registered soc., 
see F. A., 1933, s. 32 (2), (3). , 

Rule 1 (f) specifies interest on Exchequer Bonds and securities issued 
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under War Loan Acts where paid without deduction of tax. These form 
one taxable subject matter and not several sources of income (Merrifield 
v. Wallpaper Manufacturers, Ltd., [1931] 2 K. B. 143). 

The interest on War Loan Stock (not exceeding £200 nominal value) 
and inscribed in the Post Office Stock Register, is pa} T able without deduc¬ 
tion of tax, but the interest is chargeable under this Case (Income Tax 
Act, 1918, s. 49 (1)). So also, if the Treasury has directed the issue 
subject to such conditions, in the case of interest on Exchequer Bonds and 
War Loans and conversion securities issued under F. A., 1910, s. 60 
(Income Tax Act, 1918, s. 49 (2); F. (No. 2) A., 1931, s. 23 (1) ). As to 
the obligation of the person paying the interest to give the Commissioners 
the name and address of the payee and the amount of the interest or 
amount of securities purchased, see Act 1918, s. 49 (3); F. (No. 2) A., 
1931, 8. 23 (2). Where such loans or bonds are inscribed or registered 
in the books of the Bank of England or Ireland, the holder may on applica¬ 
tion have the tax deducted at the source (F. A., 1921, s. 27), and hence 
in accordance with Sched. C. See also Pars. 1290 and 1290, note (e), 
ante. 

As to the liability of trustees, see Reid's Trustees v. /. R., ri929| S. 0. 
439. 

Accrued interest on war stock and bonds transferred in satisfaction of 
death duties is not liable to income tax, see Monks v. Fox's Executors, 
[1928] 1 K. B. 351, and Vol. XIII., Par. 213, note (o), ante. 

Where securities bearing interest untaxed at the source are sold with 
accrued interest, the purchaser, and not the seller, is liable to pay income 
tax in respect of such interest ( Wignwre v. Summerson & Sons, 11926] 

1 K. B. 131). 

Foreign Lite Assurance Companies. —Such a company carrying on 
business here through a branch is taxed under Case III. on its investment 
income, but only on such proportion of it as measured by the ratio of 
premiums received through the agency of the office here to the total 
premiums received by the company (see Case III., r. 3). This proportion 
must also be applied to the total management expenses when calculating 
the relief to which it is entitled under Income Tax Act, 1918, s. 33 (1), as 
set out in Par. 1314, note (m), ante (s. 33 (4) ) ; see also s. 33 (o). That relief 
is subject to the limitations expressed in the provisoes to s. 33 (1), see 
Equitable Life Assurance Society v. Hills (1924), 131 L. T. 580. In the 
definition of ‘‘foreign life assurance fund” U. K. means Great Britain and 
Ireland (F. A., 1926, s. 23, Sched. II., Ft. II. (2) ). As to apportionment 
of profits to specific periods, see s. 35. 

Tithes etc.— Property under Sched. A, CIas3 2 (see Pars. 1260-1262, 
ante), is transferred to Sched. D, Case III., by F. A., 1926, s. 28, Sched. III. 
The deductions and allowances previously made under Sched. A (sc c ante) 
are still to be made {ibid.). The relief to charities under Income Act, 
1918, ss. 37-39, and F. A., 1921, s. 30 (see Par. 1269, ante), applies (F. A., 
1926, s. 28). 

Duty, How Computed. 

Note (o).— Case III., r. 2, is altered so that the tax is computed (a) as 
respects the year of assessment in which the profits or income first arise, 
on the full amount arising within that year ; and (b) as respects sub¬ 
sequent years of assessment, on the full amount arising within the pre¬ 
ceding year of assessment. Where, however, the profits or income first 
arise on some day in the year preceding the year of assessment other 
than the 6th April, the computation is made on the profits or income 
of the year of assessment. Where they first arise on the 6th April in the 
year preceding the year of assessment, or on some day in the year next 
before the year preceding the year of assessment other than the 6th April 
the person charged is entitled, on giving notice in writing to the surveyor 
at any time within twelve months after the end of the year of assessment 
to be charged on the amount of the profits of income of that year and 
;f the tax charged has been paid any amount overpaid must be repaid 

t he tax is paid on the amount computed as above without deduction 
(lunance Act, 1922 (12 & 13 Geo. 5, c. 17), s. 17). 1 

On the old r. 1, see Leitch v. Emmott, [1929] 2KB 236 

Interest paid on outstanding estate duty is not deductible from the 

M '*•"**’' 7v "“' 

Profits under r. 1, supra, may be assessed and charged in 
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(finance Act, 1926, s. 30), but separate assessments are to be made in cases 
of cesser of possession of a source of income, of acquisition of a new source 
and of addition to a source (s. 30 (i.), (ii.), (iv.) ). 

As to assessments where no profit in the year of assessment, see Finance 
Act, 1926, s. 22, and Par. 1251, note (a:), ante. 

Dividends on Foreign and Colonial Securities other 
than Government Securities. 

Text, line 3 of paragraph.—Delete the comma after “ Kingdom ” and 
insert it after “ securities.’* 

Notes (p), (q), (s ).—See Income Tax Act, 1918, Sched. D, r. 2, Case IV., 
Case \ ., Case VI. Shares or stocks in a company are not securities ; shares 
in a foreign company are “ foreign possessions,” and therefore the three 
years’ average applies (Singer v. Williams , [1921] 1 A. C. 41). 

Profits, How Computed. 

Text and Note (s). —See Income Tax Act, 1918, Sched. D, Case IV., r. 1. 
The tax is now charged on the income of the previous year (see Finance 
Act, 1926, s. 29 (1), and Par. 1304, note ( j), ante), but, both as regards this 
Case IV. and Case V., subject to the modifications, in s. 29 (1) (b) as 
follows :—(i.) As respects the year of assessment in which the income first 
arises, the tax is computed on the full amount of income arising within 
that year ; (ii.) income first arising in the year preceding the assessment 
year on a day other than 6th April, computed on the income of the assess¬ 
ment year; (iii.) income first arising on 6th April in the year preceding 
the assessment year or on a day other than 6th April in the year next before 
the year preceding the assessment year, charged on the income of the 
assessment year on the taxpa} r er giving written notice within twelve 
months after the assessment year : if the tax has been paid, any tax over¬ 
paid will be repaid ; (iv.) this clause gives the meaning of “ arises.” 

Where a person resident abroad possesses an income from foreign 
possessions, the income does not first arise when he first comes here under 
the purview of the Acts (Back v. Whitlock , [1932] 1 K. B. 747 ; Fry v. 
Burma Corporation , [1930] A. C. 221). 

As to assessment of profits in one sum, see Finance Act, 1926, s. 30, and 
Par. 1318, note (o), supra. 

As to deductions of tax in respect of payments already made, see Par. 

J 278, note (i), ante. 

What Constitutes a Remittance . . . 

Note (a ).—This last case was applied in Butler v. Mortgage Co. of Egypt , 
Ltd. (1928), 139 L. T. 29, C. A., taxing, not the profits of the co., but the 
interest on its mortgages. 

(See original volume.) 

Meaning of “ Foreign Possessions.” 

Note (d ).—Now Income Tax Act, 1918, Sched. D, Case V. 

See also Singer v. Williams, supra (shares in foreign corporation) ; Drum¬ 
mond v. Collins, [1915] A. C. 1011, where moneys, for the maintenance and 
education of infant beneficiaries under a will, were remitted by trustees 
in America to the mother, who lived in the United Kingdom, and it was 
held that the mother, as the infant’s guardian, was chargeable to income 
tax in respect of the moneys (1) as the property from which they arose was 
a foreign possession, and (2) as the remittances were profits or gains 
accruing to a person residing in the United Kingdom from property situate 
elsewhere ; Inland Revenue v. Anderstrom , [1928] S. C. 224 (a foreign 
decree of divorce under which remittances sent to woman in Scotland is 
a foreign possession). 

The locality of shares is determined by the place of residence and trading 
of the company, and not by the place of incorporation or registration ; 
further, the Inland Revenue cannot, when taking the three years’ average, 
treat dividends as profits from foreign possessions if they have previously 
considered them as income from a British business (Bradbury v. English 
Sewing Cotton Co., Ltd., [1923] A. C. 744). 

As to Case V., r. 2—income from foreign possessions other than stocks, 
shares or rents—see Archer-Shee v. Garland , [1931] A. C. 212, where the 
foreign law was held to be not identical with English law as assumed in 
Baker v. Archer-Shee, [1927] A. C. 814. See also Perry v. Astor, infra. 

For a case on the effect of the war and Peace Treaty on accrued dividends 
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and the non-assessability of compensation given under the Treaty, see 
Simpson v. Maurice's Executors (1929), 45 T. L. R. 581, C. A. 

Note (/).—See also Scottish Provident Institution v. Inland Revenue 
(1912), 49 Sc. L. R. 435. It includes not only a trade or business, but an 
employment which is the source of income (Foulsham v. Pickles, [1925] 
A. C. 458), but in all cases the “ possession ” must be out of the U.K. ; 
thus, money paid here in pursuance of an English contract for employment 
abroad is not a possession out of the U.K. (ibid.). 

It includes a voluntary pension or annual payment paid by or on behall 
of a person outside U.K. (F. A., 1932, s. 17 (1) ). 

Duty, How Computed. 

Text and Note (g).—See Income Tax Act, 1918, Sched. D, Case V., 

r. 1, but the basis of assessment is now the income of the previous year, 
see F. A., 1926, s. 29 (1), Par. 1319, note ( s), ante. Where a trade, pro¬ 
fession or vocation has been set up or income has become chargeable 
within two years preceding the year before tho assessment year, ibid., 

s. 29 (1) (see Pars. 1304, 1319, notes, ante), is applicable (F. A., 1927, 
s. 23). As to assessment of profits in ono sum, see F. A., 1926, s. 30, and 
Par. 1318, note ( o), ante. 

As to assessment where no profits in the year of assessment, see F. A., 
1926, s. 22, and Par. 1251, note (x), ante. 

The separate stocks, shares, and rents must not be treated as indepen¬ 
dent sources of income, but must be grouped together as constituting ono 
source of income (Diggines v. Foreslal Land, Timber and Railways Co., 
[1931] A. C. 380). 

As to the effect of F. A., 1922, s. 20, see Perry v. Aslor, Par. 1366, 
note (o), post. 

Under the law prior to 1926, where the income from foreign possessions 
arose during a less period than three years, the rule of Sched. D, Case I., 
and not r. 1 (2) of Cases J. and II.. was held applicable, see Ormond Invest¬ 
ment Co. v. Belts, [1928] A. C. 143. Finance Act, 1924, s. 26, founded on 
an erroneous opinion of Case V., r. 1, could not be referred to for inter¬ 
pretation of that rule (ibid.). 

Agents , and Trustees’ Expenses. 

Note (h). —See also Williams v. Singer, Pool v. Royal Exchange Assur¬ 
ance, [1921] 1 A. C. 65, Par. 1363, note (k), post (income not received in 
United Kingdom). 


Annual Profits Not Otherwise Charged. 

Note ( i ).— Income Tax Act, 1918, Sched. 1), Par. 2. “ Annual ” means 

“ calculated in any one year ” ; hence not only recurrent annual profits, 
but those which do not recur in other years, are included (Ryall v. Hoarc, 
Ryall v. Honeyivill, [1923] 2 K. 13. 447 (commission paid to directors for 
guaranteeing the company’s overdraft, though a casual profit, was liable) ; 
Martin v. Lowry , Par. 129S, note ( i), ante). The winning of a bet does not 
result in a profit or gain (Graham v. Green , [1925] 2 K. 13. 37). In Cooper 
v. Stubbs, [1925] 2 K. 13. 753, C. A., the profits arising from speculative 
contracts in cotton “ futures ” were held assessable. 

The profits of an unlawful trade are assessable (Mann v. Nash, [1932J 
1 K. 13. 752 ; Lindsay v. 1. R., [1933] S. C. 33 (export of whisky) ; Southern 
v. A. B., [1933J 1 K. B. 713 (betting); not follg. Hayes v. Duggan, [1929] 
I. R. 406, C. A. (sweepstakes not assessable) ). Sec also Minister of 
Finance v. Smith, [1927] A. C. 193, P. C. 

As to deduction of tax in respect of payments already made, see Par. 
1278, note (i), ante. 


This Case VI. can only be applied to something to which Sched. D 
applies, i.e., something in the nature of profits or gains iu contradistinction 
to capital, see Jones v. Leaning, [1930] A. C. 415 (capital accretion to 
which Case I. was not applicable could not be brought under Case VT ^ 
distghg. Cooper v. Stubbs, supra. * 

As to surplus revenue under statutory powers, see Forth Ccmservancv 
M v. l it C„ [1931] A C. 540, H. L. (So.) (surplus revenue dues assess 
able, distghg. Severn fishery Board v. O'.May, [1919] 2KB 484 Inet 
receipts of fishery I3d. not assessable). * 1 


Profits, How Computed. 

Text and Note (j).—For “received annually,” read “ arising in the 
year o assessment (Income Tax Act, 1918, Sched. It, Case VI r 2) £ 
greater or less, read not preater than ” (Finance Act, 1926, s! 29 (2)7 

w 


1324-1326 


PAEAOKAPH 

NUMBER?* 

1324 


Laws of England Supplement. 


(can Id.). 


1325. 


v_ 

V. 


• 

o 

r 

U 

c 

r~ 

fT 



X 

c/ 


* 

’►O 

c 


• J 


'T* 

u 

0 

E 

E 

> 



—» 

• 

V 


1326 . 



As to apportionment of profits to specific periods, see s. 35. For the right 
to carry forward a loss and set off against the profits of the next year, or, 
if not possible, from the year afterwards and so on, within any of the six 
following years of assessment, see Finance Act, 1927, s. 27. 

The profits of a golf club derived from fees by visitors are taxable 
under this Case (Carlisle and Silloth Golf Club v. Smith , [1913] 3 K. B. 
75, C. A.). 

Enumeration of such as are so Dealt With. 

Notes (/), ( m ).—A purchaser of shares cum dividend cannot regard as 
capital expenditure such part of a declared dividend as represents the 
dividend which had accrued when he bought them (Inland Revenue v. 
Forrest , [1924] S. C. 450). 

Provisions as to Interest and other Annual Payments 
not Specifically Dealt with in the “ Cases.” 

Note (o).— Sec also Lee's Trustees v. Inland Revenue , [1916] S. C. 188 
(a trustee recovered an asset of the estate with interest at 3J per cent, 
from the date when the asset should have been got in by defendant in 
the action : held that income tax was pa} r able on such interest) ; Inland 
Revenue v. Henderson, [ 1921] S. C. 92 (widow liable for income tax on the 
interest on her jus relictcc). An annual paymeut within the Income Tax 
Act, 1853 (16 Sc 17 Viet. c. 34), s. 40, includes a payment made by a com¬ 
pany to a local authority of interest and sinking fund charges paid by 
such authority in respect of a local government loan for the purpose of 
acquiring land and constructing electricity works which the company 
has undertaken to fit up for the supply of electricity for the district 
(Surbiton Urban District Council v. Callender's Cable and Construction 
Co., Ltd. (1910), 8 L. G. R. 2f4) ; and see Poole Corporation v. Bournemouth 
Corporation (1911), 103 L. T. 828. Income Tax Act, 1853, was repealed 
by Income Tax Act, 1918, but sec ibid., Schcd. I., Rules applicable to 
Schcd. A, No. 8. 

As to Income Tax Act, 1812, s. 103, see Par. 1330, post. 

Income Tax Act, 1842, s. 102. 

Note (p). —Replaced by Income Tax Act, 1918, General Rules, r. 19(1). 
As to " payable out of profits brought into charge,” see A.-G. v. Metro¬ 
politan Water Hoard. | 1928] I K. B. 833, (J. A.; consd. in Neumann v. 
/. R. C., j 19341 A. C. 215. The profits referred to are those which arc 
brought into charge to tax in the same year of assessment as the pay¬ 
ment is made of the interest from which tax is deducted; Luipaard's 
VIci Estate etc. Co. v. I. R. ('., [1930| 1 K. B. 593, G. A. In the case 
of “ short loans ” persons paying interest out of taxed profits to 
banks, or members of stock exchange or discount houses may obtain 
repayment of the amount of tax thereon, sec s. 36 ; also /. R. C. v. Holder , 
[193*1] 2 K. B. 81, C. A. (the sect, docs not apply to (1) interest which 
according to bankers’ practice has been capitalised, (2) payment by 
guarantors to a bank) ; affd. on the second ground [1932] A. C. 624. 
As to the form of claim and right of appeal, sec F. A., 1925, s. 19. 

For 1928-29 and after, tax deducted from dividends, ground rent etc. 
is to he at the standard rate for the year in which the dividends etc. 
came payable, not the rate for the period when accruing due. Rents 
under Schcd. A, No. VIII., r. 4, are excepted (F. A., 1927, s. 39 (1)). The 
income is deemed to be the income of that year notwithstanding period 
of accrual ; and similarly as to deductions allowable on account of the sums 
payable under deduction of tax at the standard rate (s. 39 (2) ). Bee ah<» 
Duncan v. /. II, [1923] S. C. 288; Hurll v. /. R., [1923] S. C. 39a ; 
Leigh v. 7. It C., [1928] 1 IC. B. 73 ; I. It v. Haddington (Earl), [1924J 
S. C. 456 ; I. It v. Forrest , Par. 1325, note ( l ), ante. 

Income receivable, hut unlikely to be paid, is not assessable income 

(Lambc v. /. It C. f [1934] 1 K. B. 178). 

Where the standard rate is afterwards reduced tax over-deducted b\ a 
body corporate from interest on securities under r. 19 or from preference 
dividends under r. 20, must (a) be repaid, and (b) may be adjustedxm ® 
next payments made not later than one year after passing of t e 
imposing the tax ; the amount made good in case (b) enures for the ene 
of the person entitled to the payment on the date of adjustment; in an} 
other case, for the benefit of the person entitled to the security w en 
the amount is made good (F. A., 1930, s. 12 (1) (4) ). 
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Income Tax Act, 1853, s. 40. 

Note «).—Income Tax Act, 1918, General Rules, r. 19 (1). As to rate 
of deduction, see F. A., 1927, s. 39, supra. 

Note («).—See Pars. 1278, note (h), ante, and 1325, supra ; Gateshead 
Corporation v. Lumsden, Par. 439, note (a), ante ; Barnes v. Ruffin, cited 
in Par. 1278, note (t), ante. 

Note (A).—But as to short interest, sec now Act, 1918, s. 36, supra. 

Customs and Inland Revenue Act, 1888, s. 24 (3). 

Text and Notes (c), (d).— See Income Tax, 1918, General Rules, i. 21 (1). 
See also Hancock v. General Reversionary and Investment Co., [1919] 1 
K. B. 25; A.-G. v. Metropolitan Water Board, supra. In respect of 
deductions made by a company the Crown has no priority in a winding-up, 
see Re Lang Propeller, Ltd., Vol. V., Par. 880, note ( j), ante. 

\\ here the usual place of abode of owner of a copyright is not within 
the U. K., r. 21 applies to certain copyright royalties, see F. A., 1927, 
a. 25. W here paid through an agent resident in the U. K. the amount of 
payment for the purpose of r. 21 is the amount as diminished by the 
agent's commission, see F. A., 1930, s. 18. 

Text.— But as to rendering accounts, see General Rules, r. 21 (2) ; power 
to assess in default and penalty, r. 21 (2 a) ; provision as to charge, assess¬ 
ment, collection and recovery, r. 21 (2 b), as substituted by F. A., 1927, 
s. 26. Payment by or through " a person is not limited to an agent 
of the recipient (Rye and Eyre v. J. R. [1931] 2 K. B. 270, C. A.). 

As to allowance of assessment as a Joss in trade, see F. A., 1928, s. 19, 
Par. 1309, note (/), ante. 

Note (e).— General Rules, r. 21 (1). See also Lanston Monotype Cor¬ 
poration v. Anderson (1911), cited in original volume, now reported sub 
twm. Lanston Monotype Corporation , Lid. v. Anderson , [-1911] 1 K. B. 1019, 
C. A.; Constantinesco v. It. (1927), 43 T. L. R. 727, H. L. (awarctyp 
inventors was an aggregate of royalties for user by the Crown, and not;i 
capital payment) ; similarly, Mills v. Jones (1929), 46 T. L. R. 118, H.^,. 

Note (/ ).—As to interest on bank deposits, see College of Preceptor iNv. 
Jenkins (1919), 89 L. J. (k. b.) 27. % 

Note (h). —See, further, Ord v. Ord, [1923] 2 K. B. 432 (husband volun¬ 
tarily paid annuity to wife without deduction of tax ; mistake of law and 
tax irrecoverable). 

When Deduction Must be Allowed. 

Note (/).—Now General Rules, r. 19 (l). As to computation of the 
income where the purchaser bought the shares cum dividend, see Inland 
Revenue v. Forrest, supra. 

Right of Payer to Retain Tax. 

Note (k).—Leeds Corporation v. Sugden was affirmed mb nom. Sugden 
v. Leeds Corporation , [1914] A. C. 483. See also Dickson v. Hampstead B.C. 
(1927), 91 J. P. 146; Birmingham Corporation v. I. R. Commissioners, 
[1930] A. C. 307, where the interest on housing loans was held not to be* 
charged on the borough fund already brought into charge, but upon the 
profits of the housing schemes and the subsidies paid to meet the losses ; 
the corporations were thus bound to account to the Crown for tax deducted 
under r. 21 from the interest. 

What Constitutes ‘ ‘ Annual ’ ’ and ‘ ‘ Short ’ ’ Interest 
Respectively. 

Note (o ).—See Re Morris, Mayhew v. Hatton, [1922] 1 Ch. 12G, C. A 
(redemption of mortgage : the compound interest with annual rests had 
not been capitalised, but was “ interest of money ” within Income 
Act, 1918 (8 & 9 Geo. 5, c. 40), Sched. D, Case III , r. 1 (a) ) 

Note (p).— See, further. Farmer v. Scottish North American Trv.t 

8»t c. S&S* 5M if 

What Constitutes an Annuity within the Act 

Text &nd ISotes.—S ee Income Thy A of iqic i / n i 
repealed Income Tax Act, 184Z ’ ’ (see Sched ■ VH.) 

• Every agreement for the payment of interest rent 

payment in full without deduction of income tax is void T thef 
Act, 1918 (8 & 9 Geo. 5 c 401 AM j , 5 V0 d ’ see Inoo “e Tax 

Income Tax Act, 1842 s 103 ’and W U f es ’ r ' 23 (2), replacing 

. «• J03, and Wycherly v. Flynn, [1922] 2 I. R. 

•)») 
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109, G. A. (rent £22 : option given to lessee to pay £14 if he also paid 
all rates and taxes ; such an unilateral provision was not binding upon 
him and was not void by statute ; but if he paid £14 he was not entitled 
to deduct income tax from it); and see cases cited in note (r), infra ; 
s. 103, which refers to agreements, does not apply to deduction of tax 
under statute (Re Shrewsbury Estate Acts , Shrewsbury v. Shrewsbury, 
[1924] 1 Ch. 315. C. A.). 

Note (q). —The fact that payment is made weekly does not prevent it 
from being annual if the weekly payments are to continue beyond a year; 
see Re Cooper (1917), 88 L. J. (cn.) 105; Re Janes' Settlement , infra ; 
Smith v. Smithy infra . 


Instances. 

Note (r).—See, further, Brooke v. Price, [1917] A. C. 115 (agreement 
by wife on dissolution of marriage to pay husband and child annual 
sum without deducting income tax therefrom held valid, the annual sum 
not being payable out of gross income before deduction of tax, but out 
of net income after deduction of tax); Hutchison v. I. R ., [1930] S. C. 293 ; 
Re Shaw, [1918] P. 47, C. A., disthg. Brooke v. Pricey supra (annual sum 
payable under compromise of action and charged on property) ; Croft v. 
Croft (1922), 38 T. L. R. 048 (judicial separation : agreed terms of settle¬ 
ment, though made a rule of court, remained an agreement and subject to 
the tax provisions) ; Re Janes' Settlement , [1918] 2 Ch. 54 (weekly sums 
payable under separation deed) ; Re Hatch, [1919] 1 Ch. 351 ; Re Wool¬ 
dridge, [1920] W. N. 78 (deduction on payment of accumulated arrears of 
annuity) ; Booth v. Booth, [1922] 1 K. B. 66 (covenant in separation deed 
—“ such weekly sum as will after deduction of income tax amount to 
£260 per annum ” : as this meant the payment of a gross sum, which, 
after deduction of income tax on that gross sum, would leave a net sum of 
£260, the covenant did not contravene tlie Income Tax Acts) ; Re Gordon's 
Settlement, [1924] 1 Ch. 146 (income of settled fund payable to wife : 
covenant by settlor to pay the trustees for her the amount deducted as 
income tax in preceding year ; payment not void). 

As to deducting income tax from payments in respect of permanent 
maintenance, see Blount v. Blount, [1916] 1 K. B. 230, Hulton v. Hulton 
(1916), 33 T. L. R. 137, and Baylcy v. Bayley, [1922] 2 K. B. 227, Par. 
1149, note (e), ante; Re Peck's Settlement, Peck v. Hamilton, [1921] 2 
Ch. 237 (a settlement by husband, in pursuance of an order of the Divorce 
Division, to pay his wife an annuity in full without deduction of income 
tax and a covenant to make up any deficiency were void) ; Burroughes v. 
Abbott, [1922] 1 Ch. 86 (a deed, though entered into in pursuance of an 
order of the Divorce Court, for the payment of an aimual sum free of 
income tax is void if it in fact contravenes the prohibitions of the Income 
Tax Acts ; but the court has power to rectify the provision so as to provide 
that the fund shall be held by the trustees as security for the payment 
of the annual sum free of income tax) ; Smith v. Smith, [1923] P. 191, 
C. A. (order of court (a) to secure for wife £3 per week for life ; (b) to pay 
her £2 per week during joint lives ; husband entitled to deduct tax in 
case (a) because the payments depended only on the contract for security, 
in case (b) because the payment was an annual sum within Sched. D, 
Case III. 1 (a), and hence All Scheds. Rules, r. 19, applied). See also 
Re Gretton's Indenture , Re Ratcliffe and Brinckman s Trusts, Hood v. 
Ixidy Byron, [1923] 1 Ch. 77 (covenant by trustees to pay annuity and tax 
thereon invalid), distinguished in Re Gordon's Settlement, supra. 

Note ( 5 ).— The consideration for the sale of a capital asset may be of 
the nature of income ( Jones v. Ijiland Revenue Commissioners, [1920] 

1 K. B. 711 (sale of patent for cash and a percentage for ten years on 
machines sold ; percentage was income) ) ; cf. Minister of A ational Revenue 
v. Spooner , [1933] A. C. 684, P. C. (sale of oil lands for cash and royalties ; 

royalties capital). ' # . 

Under a provision in a settlement for payment of the income to t e 
extent of £2.000 to the widow, her interest was chargeable (Re Cains 
Settlement, Cain v. Cain, [1919] 2 Ch. 364). Annual remuneration paid 
out of a settled fund to a trustee is an annual payment within All Sche u e» 
Rules, r. 19 (1), and tax is deductible by the trustees ; it is not chargea e 
by direct assessment under Sched. D, Case II. (Baxendale v. Murp y, 
[1924] 2 K. B. 494 ; distgd. in Jones v. Wright, Par. 1315, note (c), ante). 

Note (b ).— It is an annuitv where income is purchased with a sum 0 
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money and the capital lias ceased to exist (Foley v. Fletcher (1858), 3 
H. & N. 769). If the principal sum ia not liquidated, but continues to exist 
and is repaid in annual instalments, the repayment does not constitute an 
annuity, see Perrin v. Dickson, [1930] 1 K. B. 107, C. A. (assurance contract 
for repayment- of principal with or without interest; tax payable only upon 
such part as consisted of interest). Distinguish East Indian Rail. Co. v. 
Secretary of State for India (1924), 40 T. L. R. 241. 


1331. Exemptions from Duty in Favour of Charities. 

Note (c).— Now Income Tax, 1918, s. 37 (1) (b). 

Interest allowed by a bank on money at call is not “ yearly interest,” 
sec Oarslon Overseers v. Carlisle , [1915] 3 K. 13. 381. As to what arc- 
trusts for “ charitable purposes only,” see R. v. Special Commissioners Oj 
Income Tax , Ex parte Rank's Trustees (1922), 91 L. J. (k. b.) 6G2, C. A. 
(trust for benefit of persons and things as settlor may appoint: in default 
for a specified charity ; held no, though power of appointment was actually 
exercised in favour of a charity); R. v. Special Commissioners of Income 
Tax, Ex parte Head Masters' Conference (1925), 41 T. L. R. G51 (Head 
Masters’ Conference and Inc. Assoc, of Preparatory Schools ; no) ; I. R. C. 
v. Roberts Marine Mansions Trustees (1927), 43 T. L. R. 270, 0. A. (seaside 
home at reduced fees; yes); I. R. C. v. Society for Relief of Widows and 
Orphans of Medical Men, Vol. IV., Par. 173, note (r), ante (yes); I. R. v. 
Falkirk Temperance Cafe Trust, [1927] S. C. 261 ( (1) promotion of tem¬ 
perance ; yes ; ( 2 ) charges at temperance hotel did not deprive the trust of 
charitable character); cf. I. R. C. v. Temperance Council of Christian 
Churches (1926), 136 L. T. 27 (“ to secure legislative temperance reform ” ; 
no); 1. R. v. Peeblesshire Nursing Assoc., [1927] S. C. 215 (nuises for poor 
patients ; yes, though wealthier members paid adequate fees); I. R. C. 
v. Yorkshire Agricultural Soc., [1928] 1 K. I>. Gil, C. A. (soc. for promotion 
of agriculture ; yes. though members obtained some benefit) ; General 
Medical Council v. I. R. C. (1928), 97 L. J. (k. b.) 578, C. A. (no); Hunter 
Trustees v. I. It. C. (1929), 45 T. L. 11. 314 (simplified spelling soc. ; no) ; 
General Nursing Council for Scotland v. I. R., [1929] S. C. 664 
(not for charitable purposes “only”); Institution of Civil Engineers v. 
/. R. C., [1932] 1 K. 13. 149, C. A. (yes); Keren Kayemeth Le Jisroel, Ltd. 
v. I. R. C., [1932] A. C. 650 (assoc, for settlement of Jews in H 0 I 3 7 Land ; 
no). By the law of Scotland a trust for “ charitable or benevolent ” 
purposes is a trust for charitable purposes (Jackson's Trustees v. /. R., 
[1926] S. C. 579). 

Trade.—As to what constitutes the carrying on of a trade by a charity 
see Par. 1298, note (i), ante, and Goman v. Rotunda Hospital, Dublin 
(Governors), [1921] 1 A. C. 1, H. L. (Ir.), where profits from letting rooms 
were held taxable ; also Brighton College v. Marriott, Par. 1298, note (i), 
ante, where the surplus of school fees over expenses were held assessable. 
But where the business is carried on by others who are not the trustees 
or agents of the charity, the yearly profits paid to the charity are annual 
payments which are exempt (R. v. Special Commissioners of Income Tax, 
Ex parte Shaftesbury Homes and Arethusa Training Ship, [1923J 1 K. B. 
393, 0. A. (ejusdem generis rule does not apply to Income Tax Act, 1842, 
s. 105 ; further, it appears that the question of repayment of tax cannot 
arise under Income Tax Act, 1918, for s. 40 (3) provides, where the Special 
Commissioners allow a claim, they shall issue an order for repayment). 

Exemption is now granted in respect of profits of a trade carried on by 
any charity if the profits are applied solely to the purposes of the charity 
and either (i.) the trade is exercised in the course of the actual carrying out 
of a primary purpose of the charity ; or (ii.) if the work in connexion with 
the trade is mainly carried on by beneficiaries of the charity (F. A., 1921 
s. 30 (1) (c), as substituted by F. A., 1927, s. 24); charity means any 
body of persons or trust established for charitable purposes only (s. 30 ( 3 ) ) 
As to form of claim and right of appeal to the Special Commissioners see 
F. A., 1925, s. 19. 


See also I. It. v. Glasgow Musical Festival Association , [1926] S. C. 920 
(improvement of musical taste ; charitable and profits exempt) 

Profits Arising to an Agricultural Society— i.e., any society or institu 
tron established for promoting agriculture, horticulture, live stock breeding 
or forestry-from an exhibition or show held for the purposes of the society 
are exempt if applied solely to the purposes of the society (F A 1924 s 2't 
overriding ltoyal Agricultural Soc. v. Wilson (1924) 40 T L It Tfit’i ' 

Residuary Estate.— Where a charity is entitled to the testator’s 
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(conid.). P aicl untiJ after one year of the testator’s death, the income which accrues 

to the estate during the period between the end of the year and the date of 
payment, and which would otherwise have accrued to the charity, must be 
considered as income of the charity. Appeals may be made to the Special 
Commissioners (F. A., 1922, s. 30, giving relief from the hardship of 
Barnardo's Homes v. Special Income Tax Commissioners , [1921] 2 A. C. 1). 
For application of this case, see Marie Celest Samaritan Society v. I. R. C . 
(1926), 43 T. L. R. 23 (sum paid to charity before ascertainment of residue 
was income of the executors, and not of the charity ; relief refused). 

Reduction of National Debt.—For exemption of trust funds under 
Superannuation and other Trust Funds (Validation) Act, 1927, s. 9, for 
reduction of the National Debt, see F. A., 1928, s. 30 (1). 

1332 . Traders . . . Non-Traders. 

Text and Notes (e), (/).—Now Income Tax Act, 1918, Sched. D, 
Misc. Rules, r. 4, which alternatively enables a trader or non-trader to bo 
assessed in the parish where he ordinarily resides. 

Returns. Show Place of Assessment. 

Note (< 7 ).—Now ibid., Misc. Rules, it. 4 (7), 5. 

Person Chargeable on Foreign . . . Possessions. 

Text and Note ( j). —Repd.; see instead r. 4, supra. 

1333 . Party . . . Assessed by Special Commissioners. 

Note (n).—Income Tax Act, 1918, s. 123 ( 1 ), as amended by Finance 
Act, 1927, Sched. V., Pt. 111. A person cannot object to their jurisdiction 
where he has appealed to them and demanded a special case (A.-G. v. 
Avclino, Aramayo Co., [192.7] 1 K. B. 86 , C. A., affirmed Aramayo 
FrancJce Mines , Ltd. v. Eccott , [1925] A. C. 634). 

Otherwise by Additional Commissioners. 

Note ( 0 ). — Income 'lax Act, 1918, s. 121 (1). 

Note ( p ).— Ibid., s. 121 (5). 

Note ( q).—lbid ., s. 121 (3) (i.), (ii.). 

Assessors do not Act. 

Note (/•).— Ibid., s. 112 (b). 

Appeal to Special Commissioners. 

Note (s). — Ibid., s. 148(1) (a). 

Functions of . . . Surveyors. 

Note (a). — Ibid., s. 121 (3) (a), (b), (4). 

Note (b). — Ibid., ss. 119, 121 (7). 

Note ( c).—Ibid. ., ss. 121 (4), (6), (7), 126 (1). 

Note {d). — Ibid., s. 126(1). 

Note (e). — Ibid., s. 121. 

Error or Mistake in Return.— Repayment.-— A person who alleges an 
assessment was excessive owing to an error or mistake made by him in the 
return or statement may, not later than three years—in case of an assess¬ 
ment after 5th April, 1923, six years (Finance Act, 1926, s. 27)—after 
the end of year of assessment within which the assessment was made, 
apply in writing to the Commissioners for relief (Finance Act, 1923, 
s. 24 (1) ). They must inquire into the matter and make such repayment 
(including relief from super-tax) as is reasonable and just ; but no relief 
may be given in respect of an error or mistake as to the basis on which the 
liability of the applicant ought to have been computed where the return 
• or statement was in fact made on the basis or in accordance with the 
practice generally prevailing at the time when the return or statement was 
made (s. 24 (2) ). They must have regard to all the relevant circumstances, 
and, in particular, consider whether the granting of relief would result in 
the exclusion from income tax or super-tax of any part of the profits or 
income of the applicant, and for this purpose consider his liability and 
assessments made on him in respect of other years (s. 24 (3) ). An appeal 
maj 7 be made to the Special Commissioners within twenty-one days 
(s. 24 (4) ), who will determine it according to the above principles and as an 
appeal to them against an assessment under Sched. D. Neither the 
appellant nor the Commissioners are entitled to require a case to be stated 
for the High Court otherwise than on a point of law in connection with the 
computation of profits or income (s. 24 ( 5 ) ). 
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Schedule Relates to Salaries and Pensions Derived 
from the Crown and Public Offices. 

Note (g).— Now Income Tax Act, 1918, Scbcd. E. By Finance Act, 
1922, s. IS (1), profits arising from an office, employment, or pension 
previously chargeable under Sched. D (except those under Case 5 , or 
miscellaneous rules, r 7), are now chargeable under Sched E. Rule 2 
(assessment of weekly wage earners, see Par. 1316, ante) of Cases 1 
and 2 of Sched. D is made applicable to Sched. E (s. 18 (2) ). To 
Rule 5, Sched. E, is added a paragraph regarding the right to adjustment 
of assessment and repayment of excess tax (s. 18 (5) ). The provisions of 
s. 18 (1), supra , and s. 18 (3), infra , apply to assessments which are made or 
become final after 1st May, 1922 (s. 18 (6) ), but not to assessments which 
became final before that date (Ingle v. Farrand , [1927] A. C. 417). As to 
the extension to offices under private companies, see Watson v. Bowles, 
infra. 

Under r. 18 ( 2 ) a person who holds an office in a Government depart¬ 
ment is assessable at the head office of the department whether he per¬ 
forms his duties at home or abroad (Robinson v. Corn/, 119341 1 KB 
240, C. A.). 

Leave pay, pension, or annuity payable here by or through any public 
department or agent of the Dominions or protected territories, but not out 
of the public revenue of Gt. Britain and N. I., to a person who is or has 
been employed in the service of the Crown outside Gt. Britain and N. I. 
is charged under Sched. E ; also the pension or annuity payable to the 
dependant of such person, see F. A., 1923, s. 17. 

In this sect, and Sched. E, “ pension ” and 4i annuity ” include that which 
is paid voluntarily, see F. A., 1932, s. 17 (2), and Par. 1338, post. 

Exemption of High Commissioner and Stall, Consul and Official 
Agent.—The following are exempt from income tax and sur-tax 
(a) Office of High Commissioner or Agent-General; (b) employment here 
as a member of the personal stall of such, or as agent for India or any self- 
governing Dominion, for any State or province of a self-governing Dominion, 
or for any self-governing Colony, of a person certified by the High Com¬ 
missioner or Agent-General to he ordinarily resident outside and to be 
resident here solely for his duties as such member or agent. Employment 
in trade or business for profit is not exempt (F. A. 1923, s. 19). Persons 
within this section are entitled to the same immunity from those taxes as 
that to which an accredited Minister of a foreign State and his staff are 
entitled (F. A. 1925, s. 25) ; (c) consul in U.K. of a foreign state ; (d) em¬ 
ployment as official agent on the staff of such, but not where trade or 
business for profit is carried on (F. A. 1930, s. 20). 

Note (/*).—See Income Tax Act, 1918, Sched. E, r. 1. See also Inland 
Revenue v. Noble, [1919] S. C. 534 (uniform of police detective). Income 
tax paid, according to contract or voluntarily, by the employer on the 
employee's salary forms part of the employee’s salary, see North British 
Bail Co. v. Scott , and IIarHand v. Diggines , Par. 1339, note (m), post 

In Barson v. Airey (1925), 134 L. T. 586, C. A., additional remuneration 
for a director s services abroad was held to accrue to him by virtue of his 
office exercised in this country. 

Note (i)-—Soiled. E, r. 4, but repealed by Finance Act, 1022 Sched III 
Perquisites under this rule, as distinct from Rule 1 , are profits which are 
variable and cannot he ascertained until the close of the year of office 
(M-Donald v. Shard, [1923] A. C. 337, H. L. (Sc.)); distinguish^ in 

Dauncey v. Uowlett (1926), 135 L. T. 279 (additional remuneration voted to 
director not a perquisite assessable under r. 1 ). 

Duty Chargeable on . . . Year . . . 

Note (£).—See Sched. E, rr. 1 , 2. Additions to salary etc. by way of 
war bonus and other temporary increases or additions to meet the ris'e in 
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1929 30 (s. 45 (3) ). lor assessment in the case of new employment, see 
s. 45 (4) ; in the case of cessation, see s. 45 (5) ; in the case of death, 
s. 45 (6) ; railway employees, s. 45 (7). The relief given by F. A. 1923,' 

s. 24 (see Par. 1333, ante), in respect of errors in returns is applicable to 
Sched. E (Act, 1927, s. 45 ( 8 ) ). 

4 he profits of an office include not only the amount actually received in 
the year, but also the sums earned during that year and subsequently paid, 
see M'Keown v. Roe, [1928] I. R. 195. 

Note (l ).—Repealed 1922; see, instead, Finance Act, 1927, s. 45(1), 

supra. 

Meaning of Public Office and Employment of Profit. 

Note (wi). Now r. G. The word “ public ” governs the whole of this 
Rule. 1 he Commissioners should find the facts concerning the nature of 
1 he office, and. separate from these conclusions, state whether on those facts 
tne person holds a public office, for this is a question of law on which their 
decision may be assailed (Great Western Rail. Co. v. Baler, infra). See 
now the extension made by F. A., 1922, s. 18 (1), Par. 1334, note (g), supra , 
and s. IS (3), infra. “ Any co. ' includes private co. ( Watson v. Rowles 
(192G), 95 L. J. (k. b.) 959, C. A.). 

A person docs not cease to hold an office of profit merely because he 
receives no remuneration in a particular year (Henry v. Galloway (1933), 
148 L. T. 453). 

“ Employment ” in Sched. E means something analogous to an office 
or post (Davies v. Braithwaite, [1931] 2 K. B. 628 (actress assessable under 
Sched. D in respect of profits from vocation or profession)). 

Workmen and Artificers. 

Note (a). —To overcome the difficulty created by the decision in Great 
Western Rail. Co. v. Bater, [1922] 2 A. C. 1, Rule 7 is now applicable to all 
offices and employments held under, and pensions paid by, a railway 
company, though the provisions relating to the quarterly assessment and 
collection of income tax in the case of weekly wage-earners engaged in 
manual labour remain unaffected (Finance Act, 1922, s. 18 (3) ). 

Profits Derived from the Employment, when 
Chargeable. 

Note (c).—S ee also I. R. v. Noble, supra. Compensation (voluntary or 
otherwise) for the termination of employment, i.e., a payment to make up 
for the cessation of future annual taxable profits, is not itself a profit 
(Chibbett v. J. Robinson d- Sons (1924), 132 L. T. 26) ; consd. in Dewhurst 
v. Hunter (1932), 146 L. T. 510, H. L. 


Premises Occupied Rent Free. 

Notes (d), (e).—This test of liability by the power to let was disapproved 
in I. R. C. v. Miller , see Par. 1274, note (r). ante. Where the person is paid 
a gross salary from which the employer deducts certain sums varying with 
the cost of living for board etc. supplied by the employer, the gross salary 
is chargeable (Cordy v. Gordon , [1925] 2 K. B. 276). See also Robinson v. 
Corny, [1934] l K. B. 240, f’. A. (value of official residence provided, not 
chargeable, but allowances for residence elsewhere and extra cost of living 
not deductible as expenses) ; Daly v. I. R., [1934] S. C. 444 (maintenance 
of priest not chargeable). 

Voluntary Gifts Derivable from Office or Employment. 

Note (/).—See also Cowan v. Seymour, [1920] 1 K. B. 500, C. A. 
(present to unpaid secretary and liquidator for past services held not 
assessable) ; Chibbett v. J. Robinson & Sons, sujjra ; Seymour v. Reed, 
[1927] A. C. 554 (proceeds of cricketer’s benefit match, a personal gift); 
for exposition of Easter offering cases, see ibid, at p. 569 ; Davis v. Harrison 
(1927), 137 L. T. 324 (professional footballer; accrued benefit money 
payable on transfer, assessable) ; Wing v. O'Connell, [1927] T. R. 84, C. A. 
(present to jockey for successful riding, assessable) ; Benyon v. Thorpe 
(1928), 97 L. J. (k. b.) 705 (gifts in remembrance of past service, not 
assessable); Slancy v. Rev. E. S. Starkey, [1931] 2 K. B. 148 (stipendiary 
curate; he held (1) an office, or (2) an employment and Whitsuntide 
offerings to him w r ere assessable). A voluntary payment by the employer 
to the employee for doing business outside the scope of his office is a profit 
of his office (Mudd v. Collins (1925), 133 L. T. 186). 

Voluntary Pensions.—A pension or annual payment paid to a person 
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who has ceased to hold office or employment, or to his widow or child, or 
relative or dependant, by his employers or their successors is assessable, 
notwithstanding the payment is voluntary or may be discontinued (F. A., 
1932, s. 17 (1), overruling Stcdeford v. Beloe , [1932J A. C. 388). 

Provident Funds. 

Note (h ).—The hardships of these decisions and Bruce v. Hatton , [1922] 
2 K. B. 206, are now removed. Any sum paid by an employer or employed 
person by way of contribution towards a superannuation fund (which 
must, however, be approved by the Commissioners) may be deducted 
in computing the assessment under Sched. D, Cases I. or II., or Sched. E, 
as an expense in the year in which it is paid. The allowance is not made 
where the sum is not an ordinary annual contribution, though the Com¬ 
missioners may treat the sum as such or spread it over a number of years, 
see F. A., 1921, s. 32 ; F. A., 1930, s. 19, and regs. (Stat, R. & 0., 1921, 
No. 1G99 ; 1931, No. 638). Further, where under a public general Act a 
person contributes towards superannuation allowances or gratuities pay¬ 
able on retirement to himself or on death to his legal personal representative, 
the contributions may be deducted ; but if the contributions, with interest, 
if any, are repaid, the income tax which would otherwise have been paid 
on the yearly sum (interest included) must be deducted and accounted 
for (F. A., 1922, s. 31). 


Salaries and Pensions of Corporations and Companies. 

Note (m). —Where under a contract a company pays a salary £x free of 
tax, the employee's real salary on which they might be assessed is £x -f- y, 
where y is the tax payable on Lr. + y (North British Rail. Co. v. Scott ’ 
[1923] A. C. 37, H. L. (Sc.) ); so also where they pay the tax voluntarily 
for the employee by virtue of his office (Hartland v. Diqqines , 119261 A. C 
289). 

Note ( n). —As to appeals, see Par. 13S0, post. 


Place Where Party Assessable. 

^ Note (o).— See now Income Tax Act, 1918, Sched. E, r. IS. The word 
‘department” applies only to a case where a person is serving in an 
office which has a department, and not to the case of a person who is 
employed by a company [Pickle,s v. Foster (1912), 29 T. L. R. 112). See 
also Berry v. Farrow , [1914] 1 K. B. 632 (company carrying on business 
in the City of London, manager thereof residing at Harrow held properly 
assessed in respect of his salary as manager under Sched. E and at the 
office of the company). 

(See original volume.) 


Returns Required from Employers. 

Text and Note (q) — See, instead, Income Tax Act, 1918, s. 105, as 
amd. by F. A-, 1925, ss. 15 (4), 18, and F. (No. 2) A., 1931, Sched. IV., 
which alters the limit to remuneration not exceeding £125 a year. 

(Sec original volume.) 


Deductions in Respect of Charges on Salaries. 

Note (s).— As to superannuation, see now Par. 1338, note (h), ante. 

Expenses Incidental to the Performance of an Office. 

Note (a).—Now Income Tax Act, 1918, Sched. E, r. 9 ; as to the 
meaning of “ wholly exclusively and necessarily,” see Ricketts v. Colquhoun 
infra. Money expended by the holder of an office in order to keep himself 
qualified for performing the duties of the office is not deductible ; thus a 
medical officer's subscriptions to medical societies cannot be deducted 
(Simpson v. Tate , [1925] 2 K. B. 214). The expense of preparing to per¬ 
form an office cannot be allowed (Nolder v. Walters (1930), 46 T. L R 307 
(pilot's motor-car and telephone to aerodrome disallowed) ) 

Note (fc).-See Income Tax Act, 1918, General Rules, r. 2 • Friedson v 
Oh/n-Thomas (1922), 128 L. T. 24 (removal expenses not deductible) 

Nora (c). Where a house is occupied by a minister of religion rent 
free by virtue of his office so that the annual value is not regarded as Dart 
of his income, he 13 entitled on giving notice before Sent P 1 

191J. s. 22). As to date of payment of tax, see F. A., 1927, s. 21, Par. 1361, 
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1345. 


Note (cZ). —So also a recorder of a borough, though a barrister practising 

i/? London, cannot deduct hotel and travelling expenses (Ricketts v. 

Colqvlioun, [1926] A. C. 1). A person who, on account of house shortage, 

is °khged to live some distance away from his occupation and is not strong 

enough to walk cannot deduct travelling expenses (Philips v. Keane, [1925J 
2 I. R. 48). 

Wear and Tear.— As to deductions for wear and tear, see F. A., 1925, 
s. 16, and Par. 1316, note (h), ante . 


What Premiums and Annuities are Entitled to the 
Allowance. How . . . Claimed. 

Tkxt and Notes (/)—(/).—Now Income Tax Act, 1918, s. 32 (1) (a) 
lkis extends to insurances made with underwriters who are members of 
Uo\ d s or other associations approved by the Bd. of T., and comply with 
Assurance Cos. Act, 1909, Sched. VIII. (F. A., 1932, s. 20). 

See also Wilson v. Simpson, [1926] 2 K. B. 500 (insurance on joint lives 
not an insurance on his life ”). 

Text and Note (m).— See now Income Tax, 1918, s. 32 (1) (b), as sub- 
st ituted by F inance Act, 1920, s. 26 (1), giving the relief by way of reduction 
of tax equal to the tax at the appropriate rate (t.e. where the total income 
docs not exceed £1,000, half the standard rate; not exceeding £2,000, 
three-quarters ; above, full) on the premium paid. 

As to reliefs where incomes are near to £1000 or £2000, see Act, 1918, 
s. 32 (9), added by F. A., 1920, s. 26 (7). 

Text and Note («).—A person who has paid tax is entitled, on making 
a claim to the Special Commissioners, producing the receipt for payment 
and proving the facts, to repayment at the appropriate rate (Income Tax 
Act, 1918, s. 32 (2); F. A., 1920, s. 26 (2), Sched. III.). 

No allowance may exceed tax on (a) one-sixth of total income (Act, 
1918, s. 32 (3) (a) ; F. A. 1920, Sched. III.); nor on (b) 7 per cent, of 
capital assured at death (bonus and additions excluded) (Act, 1918, 
s. 32 (3) (c) ; F. A., 1920, s. 26 (3) ) ; and £100 for securing other benefits 
(Act, 1918, s. 32 (3) (d) ; F. A., 1920, s. 26 (4) ) ; war insurance premiums 
are excluded in calculating these limits (Act, 1918, s. 32 (5), (6) ). 

As regards contracts for deferred annuities made after 22nd June, 1916, 
the relief is (i) limited to half the standard rate, (ii) only given on policies 
securing capital sums at death, (iii) not given on payments during period 
of deferment in respect of deferred policies ; but (ii) and (iii) do not alfect 
superannuation or bond Jide pension schemes (Act, 1918, s. 32 (3) (e) ; 
F. A., 1920, s. 26 (5) (6) ). 

As to premiums payable for periods shorter than 3 months, see Act, 
1918, s. 32 (7). The relief may be claimed where the premium is paid by 
the wife out of her separate income in respect of an insurance on her own 
life or that of her husband, see Act, 1918, s. 32 (8), added by F. A., 1920, 
s. 26 (7). 

See also Gould v. Curtis, [1913] 3 K. B. 84, C. A. (insurance premiums 
payable in respect of double endowment assurance held allowable) ; and 
now Act, 1918, s. 32 (3), supra. 


1346 . 

1347 - 

1348 


Premiums Advanced by Co. as a Loan. 

Note ( o ).—So also where the loans are deducted from the capital on 
maturity of the policy, the assured is not entitled to a reduction of tax in 
respect of these previous loaned premiums [R. v. Special Commissioners of 
Income Tax , Ex parte Horner (1932), 49 T. L. R. 3). 


Claim . . . within Three Years. 

Note (p ).—Income Tax Act, 1918, 6 . 41 ; but see now Par. 1368, 
note (< 7 ), post. 


Exemptions and Abatements. 

Rate of Tax. —Under the new system which began with the year 
1928-29 there must be fixed a standard rate and for income exceeding a 
stated amount, liigher rates for the excess ; this additional tax, called 
‘‘ sur-tax,” is but a deferred instalment of income tax, see F. A., 1927, 
e. 38, and Par. 1416, notes, post. The standard rate for 1934-35 is 4-s. 6 J. 
(F. A., 1934, s. 19 (1) ) ; the higher rates for income in excess of £2000 
will be determined by the F. A. of next year. 

Assessable and Taxable Income— F. A., 1920, ss. 17 —22, and F. A., 
1925, s. 15, provided for various reliefs ; these were allowed by making 
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specified deductions from the income ; the method was changed by F. A., 
1927, s. 40, Sched. V., to allowances from tax at the standard rate, i.c. tax 
on the amount of a relief or deduction is to bo deducted from the tax on 
the total income. The procedure is as follows :— 

From the tax on the total income (for the meaning, see Par. 1351 and 
cases cited in note (x), post), os estimated in accordance with the Acts, 
deduct tax on one-fifth of the “ earned income ” (defined in Par. 1355, 
notes, post), but not more than tax on £300. The net sum is the tax on 
what is called the “assessable income” (F. A., 1925, s. 15 (1), (5); F. 
(No. 2) A., 1931, Sched. IV.; F. A., 1920, s. 33). From the tax on the 
assessable income subtract the tax on the appropriate personal allowance 
and the other deductions for dependants specified in F. A., 1920, 88. 18—22. 
and set out hereunder. The remaining tax is the tax on the “ taxable 
income ” (s. 17). 

Then deduct one-half of the tax payable or one-half of the tax at the 
standard rate on £175, whichever is the less (F. A., 1927, s. 40 (2); F. 
(No. 2) A., 1931, Sched. IV.). Wbero relief in respect of Dominion income 
tax has been given, the deduction is not to be less than it would have 
been if no such relief had been given, see F. A., 1927, s. 40 (2) (proviso). 

Thus for 1931-32 the first £175 of taxable income pays at 2s. 6d., the 
remainder at 55. 


Persons of 65 Years.—Instead of the above earned income allowance» 
if an individual proves that at the commencement of the year of assessment 
either he or. in case of a married man, his wife living with him was of 05 
years or upwards, and that his total income does not exceed £500, he is 
allowed a deduction of the tax on one-fifth of his total income ; where his 
total income exceeds £500, the tax payable should he reduced so as not to 
exceed the sum of the tax payable if £500 had not been exceeded, and onc- 
hnlf of the amount by which his total income exceeds £500 (F. A., 1925, 
b. 15 (2), amd. by F. (No. 2) A., 1931, Sched. IV.). In ca-so of husband 
and wife separately assessed, this benefit must he apportioned according 
to their respective total incomes (s. 15 (3)). For the purpose of claims 
under this section, Income Tax Act, 1918, ss. 27—30, and Sched. V. (17), 
are applicable (s. 15 (3) ). 


Deductions from Tax.—(1) Tax on personal allowance of (a) £150 for 
wife if living with the husband or maintained by him during the year of 
assessment, and he is not entitled in computing his income for the purposes 
of the Income Tax Acts to make any deduction in respect of sums paid for 
maintenance ; (b) £100 in other cases. If the claimant’s total iucomo 
includes wife’s earned income, the deduction is increased by four-fifths 
of that earned income, hut not more than £45 (F. A., 1920 s 18 • F 
(No. 2) A., 1931, Sched. IV.). 

Where tax has been paid by a trustee in bankruptcy, the bankrupt on 
his discharge is not entitled to repayment of tax on the personal allowance 
{Inland Revenue v. Fleming , [1928] S. 0. 759). 

(2) Tax on £50 if the claimant proves that he is a widower (apply 
similarly to a widow (s. 19 (3) ) ) and has a female relative of his or of his 
deceased wife resident with him to take care of any child of his or to act in 
the capacity of housekeeper, or, if no such relative able and willing to take 
such charge or act in such capacity, that he has employed some other female 
person. The deduction is not allowed if some other person is entitled to 
the deduction and has not relinquished his claim, or if the female relative 
is a married woman living with her husband and the deduction of tax on 
£150 {supra) has been allowed ; and not more than one deduction of tax 
on £50 can be allowed to any claimant under this section in anv voir 
(?• 19 (Dl F * a > 1924 > m- 21, 22; F. (No. 2) A., 1931, Sched IV ) 

“ CmId ” include9 a step-child and an illegitimate child whose parents 
have married each other after his birth ; and in any case must be under 

( F. t wr 600 " at an eciucationai estawishmcnt 

v Haietrer ( 1927^ m T T orm w , instruction (Heaslip 

v. nasemer {Uii), 138 L. I. 20/). Housekeeper allowance and marrir>rl 

man s allowance cannot both be claimed for the same year • F A ,W 
ss 18 19. are mutually exclusive (Bossi v. Blunden, [1931] i K . B.'’ 3 57) ’ 

r°sr.,r b * h " ,w “- ** 

hn.bnni], or olhor fa** «|, tiv , B 
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being a child as supra , see F. A., 1920, s. 20 ; 1924, s. 21; F. (No. 2) A., 
1931, Sched. IV. 

(^) ^ ax on £50 for first child and tax on £40 for each subsequent child 
(for meaning of child, see supra) living at any time within the year of 
assessment (this modifies Jackson v. Voss , [1923] 2 K. B. 357 (child en ventre 
sa mbe) ); the child must not be entitled in his own light to an income 
exceeding £50 per year, excluding scholarships and bursaries. The deduc¬ 
tions are also allowed where he has the custody and maintains children 
as if they were his own, see F. A., 1920, s. 21 ; 1928, s. 16. 

(5) lax on £25 for each of the following persons maintained by the 
claimant at his own expense :—His and his wife’s dependent relatives 
incapacitated by old age or infirmity, and his and his wife’s widowed 
mother, whether incapacitated or not. The income of the maintained 
person.must not exceed £50. If maintained jointly the deduction must be 
apportioned according to contributions towards the maintenance. A 
deduction of tax on £25 is also allowed where the claimant by reason of 
old age or infirmity is compelled to depend upon the services of a daughter 
resident with and maintained by him or her (F. A., 1920, s. 22). 

Exemptions. (1) Income arising from a scholarship, exhibition 
bursary or similar educational endowment held by a person receiving 
full-time instruction at a university, college, school or other educational 
establishment (F. A., 1920, s. 28). 

(2) Wounds and disability pensions and war gratuities (F. A., 1919, 
ss. 16, 17). 


(3) Allowances granted by the Minister of Pensions to war widows in 
respect of their children (F. A., 1922, s. 27). 

(4) As to relief from tax of income accumulated under trusts for the 
benefit of any person contingent^ on his attaining some specified age or 
marrying, where the person’s aggregate yearly income is such as to entitle 
an individual to total exemption or relief, see Income Tax Act, 1918, s. 25. 
For 1920-21 and subsequent years the claim must be made within six 
years after the end of the year of assessment in which the contingency 
happens (F. A., 1923, s. 30 (2) ). See also Stoneley v. Ambrose (1925), 
133 L. T. 233 ; Roberts v. Hanks (1926), 134 L. T. 754 (gift not contingent) ; 
/. R. v. Bone, [1927] S. C. 698 (a double contingency such as attainment 
of specified age plus survivance of mother is not within the sect.). “ For 
the benefit of ” includes a case where the accumulations are added to 
capital in which the beneficiary has only a life interest on reaching majority 
(Dale v. Mitcalfe, [1928] 1 K. B. 383, C. A.). “ Specified age ” means an 
age defined by reference to the then age of the person, and not by reference 
to other occurrences (White v. Whitcher , [1928] 1 K. B. 453). The sums 
repaid, there being no general equity applicable to the case, belong to the 
claimant absolutely (Re Fvlford , [1930] 1 Ch. 71). 

lor a case, apart from accumulations, where the income of a trust fund 
to provide tor educational endowment of a child after 15 was held not 
income of the child, see Dewar v. I. R. C., [1931] A. C. 566, H. L. (Sc.). 

(5) As to Savings Certificates, see Par. 1290, note, ante ; and interest on 
War Loans and tax free securities, see Pars. 1294, note (e), and 1317, notes, 
ante ; as to income under revocable dispositions, see Par. 1366, note (o), post. 

Exemption by Special Acts. —For the general prohibition of exemption 
from tax under letters patent or statutes, see Income Tax Act, 1918, s. 213, 
corresponding to Act, 1842, s. 187. But in Argyll (Duke) v. I. R. C. (1913), 
109 L. T. 893, the exemption of an annuity from “ all taxes ” granted by 
a private Act prevailed notwithstanding s. 187. See also Stewart v. Thames 
Conservators, [1908] 1 K. B. 893 (Sched. A, exemption) ; Pole-Carew v. 
Craddock, [1920] 3 K. B. 109 (exemption of a ferry). 

Other Reliefs. —(1) As to insurance premiums, see Par. 1345, notes, 
ante. 


(2) As to Dominion income tax, see F. A., 1920, s. 27, and Par. 1307, 
note (v), ante ; as to notice of claim and determination by the Special 
Commissioners on appeal, see F. A., 1921, s. 28. 

(3) As to exemption of superannuation contributions, see Par. 1338, 
note (h), ante. 

(4) As to expenses of office, see Par. 1344, notes, ante. 

Limitation on Relief.—See F. A., 1927, s. 40 (3). 

Income Chargeable under Scheds. A, B. 

Note (*).—Now Income Tax Act, 1918, s. 19. 
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How and when the Claim is to be Made. 

s - 27 . (1) ' Seo als0 Howe (® ari ) /• R- C., 

[1 Jiyj 2 &. B. 336, C. A. (premiums on life policies not annual payments 
which could be deducted); I. R. v. Hay, [1924] S. C. 521 (interest on 
advances made by law agent to client was “yearly interest” and 

riooftiQ t < Jn g k the rate and the capital fluctuated); Murray v. 1. R., 
[1926] be. L. T. 714 (expenses of trust management were not part of life 
rents total income); folld. in Macfarlane v. /. R., [1929] S. C. 453. 

Note (to).—Income Tax Act, 1918, ss. 27 (2) — (5), 29. A claim for 

deduction under Finance Act, 1927, s. 40 (see Par. 1347, notes, ante), must 

be delivered to the surveyor on the official form (s. 41 (1) ). If he objects 

to any claim it must bo heard by the Commissioners as in the case of an 

appeal against Sched. D assessment, see s. 41 (2), (3). As to claims to 

repayment by personal representatives, see /. R. v. Henderson's Executors, 
Far. 1364, note (in), post. 


Income Reckoned Exclusive of Sums Deductible. 

Note (*).—Iricome'Tax Act, 1918, s. 17, aind. by F. A., 1920, s. 32, 

bched. III. See also I. R. C. v. Dalgety & Co., cited in Par. 1307, note (v), 
ante. K n 

1 he interest on War Loans issued free of income tax must be treated as 
part of the total income from all sources as if the amount actually received 
represented net income after deduction of tax at the standard rate (Income 
lax Act 1918, s. 48 (2); amd. by F. A., 1927, Sched. V., Pt. III.); but 
as regards converted securities, see F. A., 1919, s. 25, and F. A., 1920, s. 30. 

nmafoir ) '7 S ^fo Par ‘ 13 , i5 ’ note (m)> anle • Mass 'J ^ Lord ) ] - R- C., 

[1918] 2 K. B. 598, n„ and [1919] 2 K. B. 354, n. 

Note (a).—But this second case was disapproved in Inland Revenue 
Commissioners v. Miller, see Par. 1274, note (r), ante. 

See, further, Cordy v. Gordon, Par. 1338, note Id), anle. 

Company . . . Cannot Claim Relief . . . 

Iaco l me Tax Act > 1918 > 8 - 39(1). lor other exemptions, 

see I ar. 1269, note, ante. 

Abatement in Respect of . . . Children. 

Text and Notes.—S ee Pars. 1347—1348, notes, ante. 

Relief in Respect of Earned Income. 

Text and NoTES.-For the present allowance in respect of earned 
income, see F. A., 1920, s. Hi, and Par. 1347, notes, ante. 

Definition of Earned Income. 

Text and Notes-—I n line 9 between “ profit ” and “ whether ” read 
or given to the individual in respect of the past services of any deceased 
person. 1 he paragraph thus altered is Income Tax Act, 1918, s. 14 ( 3 ) 

{4) \ , 1rn e d income now means income as thus defined, and also 
includes Civil List Pensions granted under the Civil List Act, 1837 as 

amended by any subsequent enactment (F. A., 1920, s. 33), and voluntary 
pensions, annuities, or annual payments (F. A., 1932 s. 17 (3) ) ~ 

See also I. R. v. Shiels's Trustees riQK»| S r i no. ,1 ■ 

on by trustees on behalf of infants to’«horn the nct prLte“'lnnualIv 
pawl over, held that the profits were not earned income, being earned 
by individuals to whom they did not belong, and belonging to indivWuah 

carried on by curator bonis for lunatic ward). L J 6 (busUlcss 

Persons not Resident in the United Kingdom 

Text.—S ee, instead, F. A., 1920, a. 24 (1)- not „n ’j 
income allowance, assessable income deduction refined aLfowe d—earned 
life insurance premiums. To the except^’addU I 
2) a widow whose late husband was in the service of the , Subjeot S 

proviso)). The procedure for making cla.msTsn^ 24 ^ 

1925, s. 19, as modified by F. A., 1926, s. 20 prescnbed by F. .A., 

Claims by a Partner. 

Note (b). —Now Income Tax Act 191 ft Q on/ 

See also Lewis v. I. R. C ., Par. 1418 (PIW1SO ; S ‘ 20 to. (b). 
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1359- 

1360. 

1361. 


Income of Husband and Wife. 

Note (c). —See now Par. 1365, notes, post. 

Note (d).— As to the meaning of the term “ business,” see, further, 
Carlisle and Silloth Golf Club v. Smith (Surveyor of Taxes), [1913] 3 K. B. 
75, C. A.; Commercial Cable Co. v. A.-G. of Newfoundland, [1912] A. C. 820. 

(See original volume.) 

Time of Making Assessments. 

Text and Note (/).—Now Income Tax Act, 1918, s. 157 (1); but cases 
under Sched. 13, Sched. D, Cases I., II., Sched. E (offices or employment, 
except individuals whose tax is deducted at intervals of less than half-year) 
pay one half on or before 1st Jan. and one half on or before 1st July 
(s. 157 (2) ) ; this payment by instalments docs not apply to Sched. A, 
except such income as is or is to be treated (sec F. A., 1919, s. 22) as earned 
income (F. A., 1927, s. 21); as to weekly wage-earners, Par. 1316, note (/), 
ante. 


1362. 

1363. 


Duties when Payable. 

Note (g ).—Now Income Tax Act, 191S, Sched. E, r. 15. See also 
Par. 1278, note ( i ), ante. 

Note (A).—Now Income Tax, 1918, s. 157 (3). 

(See original volume.) 

Returns etc. by Trustees etc. 

Note (Jc ).—Amended in 1915 and reproduced by Income Tax Act, 
1918, General Rules, rr. 4, 5, 13, s. 103 (3), rr. 15, 14, and s. 161 (1), (2); 
see also rr. 6—11, and Par. 1303, note (d), ante. The Income Tax Act, 
1842, s. 41, is not a taxing section but a collecting section, and is not 
only applicable if the guardian or other person mentioned therein actually 
managed or held the control of the property or concern from which the 
profits or gains which it is sought to assess arose, but it is enough that the 
guardian or other person should receive and have the direction and applica¬ 
tion, on behalf of the owner, of the profits and gains sought to be assessed 
(Drummond v. Collins, [1915] A. C. 1011, per Lord Parker of Wadding- 
ton, at p. 1019); see also S. C., cited in Par. 1322, note (d), ante ; Inland 
Revenue v. Skids's Trustees, [1915] S. C. 159, cited in Par. 1355, note (q), 
ante (business carried on by trustees on behalf of infants); M'Dougall v. 
Inland Revenue, [1919] S. 0. 86 (business earned on by curator bonis for 
lunatic ward) ; Sutton v. Inland, Revenue Commissioners, Par. 1416, notes 
(<j)> (/*)» post. 

But trustees, though domiciled and resident in the United Kin gdom, 
who hold shares in a foreign company on behalf of a foreign subject domi¬ 
ciled abroad are not chargeable with income tax on dividends paid direct 
to the beneficiary abroad ; nor is the beneficiary liable ( Williams v. Singer, 
Pool v. Royal Exchange Assurance , [ 1921J 1 A. C. 65). For further con¬ 
sideration of this case, and as to the assessment of trustees acting on behalf 
of persons not incapacitated, see Reid's Trustees v. Inland Revenue, [1929] 
S. C. 439 ; see also Par. 1303, note (d), ante. 

As to the accumulation of income for the benefit of an infant, see I. It. C . 
v. Pakcnham, [1927] 1 K. B. 594, Par. 1416, notes, post. 

An infant who has no trustee or guardian is nevertheless assessable 
to income tax in respect of profits made by him in his business or calling 
(R. v. Newmarket Income Tax Commissioners, Ex parte Huxley, [1916] 

1 K. 13. 788, G. A. (jockey's earnings) ). But s. 41 does not appear to apply 
to a representative assessment to sur-tax on a trustee or guardian, see 
7. R. C. v. Longford (Countess), Same v. Pakenham, [1928] A. C. 252, Par. 
1416, notes, post. 

Tho above s. 41 is an enabling and not a limiting section ; hence in the 
case of non-residents the Commissioners are not restricted to its provisions 
for getting at the principal to be assessed, see the cases cited in 11 hitney 
v. Inland Revenue Commissioners, [1924] 2 K. B. 602, C. A. (service on 
the non-resident himself by post abroad); affirmed, [1929] A. C. 37. 

As to delivery of lists in prescribed form by persons in receipt of taxable 
income belonging to others, see Income Tax Act, 1918, s. 103 : A.-G. 
National Provincial Bank, Ltd. (1928), 44 T. L. R. 701 (duty of bank where 
holding stocks as trustee, executor, or pledgee). 

Lunatic.—llis committee’s remuneration and the court percentage are 
not allowable deductions from his gross income (I. R. C. v. Sneath, [1932] 

2 K. B. 362, C. A.). 


PARAGRAPH 

NUMBERS. 

1364. 


1365. 
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Liability of . Representatives of Deceased Persons. 

Note (l ).—See now Income Tax Act, 1918, 8. 161. See, further, Smith 
v. Williams, [1922] 1 K. B. 158, Vol. XXIII., Par. 180, note ( b ), post. 

Text and Note (m).—-See, instead, Income Tax Act, 1918, s. 125, 
Pars. 1377, note (m), 1417, note ( q ), post ; F. A., 1907, s. 23 (2), repd. by 
F. A., 1924, Sched. III. For “ three ” read “ six ” (F. A., 1923, s. 29 (1) ). 

Though the total income of the taxpayer was such as to entitle him to 
relief, any dividends and interest upon his investments payable after his 
death do not form part of his estate and therefore the personal representa¬ 
tives are not entitled to claim repayment of any tax deducted; the 
Apportionment Act, 1870, has no application (/. R. v. Henderson's 
Executors , [1931] S. C. 6S1). 

Accumulation of income from a residuary estate before appropriation 
of that estate to legatees is not to be regarded as income of the beneficiary 
on its ultimate receipt by him (Bamardo's Homes v. Special Income Tax 
Commissioners, [1921] 2 A. C. 1). As to the circumstances in which appro¬ 
priation or assent can be inferred to the receipt of the beneficial interest, 
see I. R. C. v. Smith, Vol. XIV., Par. 018, note (h), ante ; Wahl v. I. R. C. 
(1933), 149 L.T. 203, H. L. 


Profits of a Married Woman. 

Text and Note (?i).—These provisions are now contained in Income 
Tax Act, 1918, All Scheds. Rules, r. 10, provisoes (1) and (2). A married 
woman who acts as a sole trader, or is entitled to any property or profits 
to her separate use, is assessable as if she were sole and unmarried (r. 10, 
substantive part). 

A married woman cannot by virtue of the Income Tax Act, 1842, s. 45, 
recover from the Crown income tax which has been deducted by an English 
company and by her bankers in reference to the dividends on the shares°and 
interest on foreign bonds of which she is the registered proprietor, because 
the tax is charged, not upon the married woman, but upon the company 
and the bankers (Purdie v. 11, [1914] 3 K. B. 112). The husband is not 
entitled to an indemnity from his wife for the amount of tax he has paid in 
respect of her income (Re Ward, Harrison v. Ward, [1922] 1 Ch. 517). For 
cases where the wife was not a “ married woman living with her husband ” 
within the above r ; 16, proviso (1), see Eadie v. Commissioners of Inland 
Revenue, [1924] 2 K. B. 198 (living apart; obligatory annual payment by 
husband to wife deductible in arriving at bis liability to tax); Donovan v. 
Crofts, [1926] I. R. 477 (living apart by agreement). 

“ Deemed to be the profits of the husband ” ; this operates only for the 
purpose of collecting the tax (LeitcJi v. Emmott , [1929] 2 K. B. 236, C. A.). 

As to r. 16, proviso (2), “ living separate from her husband,” see Derry v. 
Inland Revenue, [1927J S. C. 714 (husband at Cairo : wife here for health ; 
proviso (2) applied). Cf. on proviso 1, Browning v. Duckworth (1935), 51 
T. E. R. 179 (assessment on wife resident here but husband abroad, bad). 

A husband cannot be assessed for his wife’s prenuptial income, but the 
wife can be assessed retrospectively on such income. This principle was 
applied to super-tax cases in 7. R. C. y. Brooke., [1923] 2 K. B 814 ( (1) 
wife married during year of charge (i.e., year previous to assessment) • wife 
liable for income received until date of marriage, husband liable for income 
after that date : (2) wife married during year of assessment: marriage 
made no difference to her liability for income she received during year 
of charge when she was single ; (3) death of husband during year of charge • 
wife could only be assessed for the lime when she was a widow) See also 
the earlier case of Brooke v. /. R. C., [1918] 1 K. B. 257, C. A. 

A husband or wife may claim to be assessed separately; application 
must be made m the prescribed form within six months of 6th July (F A 
1919 s. 26) m any year of assessment (r. 17 ( 1 ) ); but such application has 

mo 99 mT u ? IeSS , Wltlldra "' U « ^ prescribed manner (F A 

1930, s. 22 (1) ) ; returns for tins purposo may be reauired -it in t- ’ 

(r. 17 (2); F. A.. 1920, s. 25 ( 1 ) (d), (2, Allowances Aspect of JaS 

income and deductions from assessable income and for relief « to , d 

premiums (see Pars. 1345, 1347, notes, ante) may be made L 

were not married (F. A., 1920, s. 25 (1) (a) ) but the w,i f ^ partlGS 

exceed such as would be granted if the parties were »« an ] ount “ay not 

s. 25 (!) (b), as amd. by F. A., 1927, Sched T 

are distributed between the husband ’ *’ 1 ^ pese benefits 

F. A., 1927, Sched. V., P( ir ' ^ 8 ' 25 W ( c >- amd. by 
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1368. 


1367. 

1368. 


1369. 

1370. 


What Deductions from Duties are Prohibited. 

r Note (o).—Any income (a) of which a person is able, or has since 
oth April, 1922, been able, without consent, by means of the exercise of a 
power of appointment, or revocation or otherwise in consequence of a dis¬ 
position made by himself, to obtain for himself the enjoyment, or (b) which, 
by virtue of any disposition made by any person after 1st May, 1922 (not 
for valuable consideration), is applicable for the benefit of any other 
person for a period which cannot exceed six years, or (c) which, by virtue 

1 p i /* 1 • 1 T . • | ^ person after 5th April, 1914, is for the 

benefit of a child (including step-child or illegitimate child) of that person 
for a period less than the life of the child, is deemed to be the income of 
the person who is able, or was able, to obtain the enjoyment thereof, or of 
the person by whom the disposition was made. Paragraph (c) applies only 
su as the child is an infant and unmarried. The above income is 
deemed to be the highest part of the person's income. For further pro¬ 
visions as to consent of and exercise of power by husband or wife, limita- 
lions on paragraph (c), and recovery by the person paying the tax of the 
amount of tax paid from the trustee or other person to whom the income 
is payable, see F. A., 1922, s. 20. 

As to (a) “ income is not limited to income already taxable (Perry 

\ . Aslor, [ 1934] 1 K. B. 200, C. A. (effect of exercise of power of revocation 
by beneficiary upon interest vested in foreign trustee); “ otherwise ” 
covers any and every lawful means (Hughes v. Smyth, [1933] I. R. 253 
(sister in convent) ). 

As to (b), see Gillies v. 7. R., [1929] S. C. 131. See also 7. R. C. v. Trustees 
of St. Luke's Hostel (1930), 40 T. L. R. 580, C. A. (covenant to pay to 
charity; the question is whether the duration of the payments does or 
does not exceed 6 years, assuming the subscriber’s obligations would be 
met at their due dates). 

As to (c), see Wiggins v. Watson (Trustees), [ 1034) A. 0. 264 (power of 
revocation in settlement did not make the benefit “ for some period less 
than the life of the child ”); Levitt v. 7. 77, [1932] S. C. 029 (period less 
where interests liable to forfeiture); 7. 77 C. v. Clarkson-Webb, [1933) 

1 K. B. 507 (mutual trust deeds made by brothers in favour of the other’s 
son ; the two deeds to be read as one : the making in favour of nephew 
procured a making in fa vour of son). 

(See original volume.) 

Claim for Repayment . . . 

Note (?).—Income Tax Act, 1918, s. 41, and Sched. A. No. V., r. 5. 
For 1920-21 and subsequent years the period is six years (F. A., 1923. 
s. 30 (1) ). Any provision of the Acts which authorises a claim for repay¬ 
ment to be made at the end of the year or within a specified period of less 
than one 3 r ear after the end of any year of assessment is amended to a 
period of one year after the end of the year of assessment (s. 30 (2) ). 

(See original volume.) 

Enforcement of Fines and Penalties. 

Note (r).—Income Tax Act, 1918, s. 221 (3). The time is now six years 
(F. A., 1923, s. 23 (1) ). 


1371. Provisions Relating to Particular Schedules. 

Note (b ).—See also Berry v. Farrow, [1914] 1 K. B. 632. 

1372. Validation of Proceedings taken Prior to the Passing 

of the Annual Finance Act. 

Note (c). —The third was repd. by S. L. R. Act, 1927. The first is 
replaced by Income Tax Act, 1918, s. 210. See Bolder v. Bank of England, 
[1913] 1 Cii. 57, which led to the passing of Provisional Collection of Taxes 
Act, 1913 ; see ibid., s. 1, and Vol. XXI., Par. 1455, note (c), post. 

1373. Interpretation. 

Note (e ).—Instead of s. 180, see Perjury Act, 1911, ss. 1, 2, 5, 8. 

1374. Service of Notices etc. 

Note (g). —See, further, Berry v. Farrow , supra (office of company 
held not to be the usual or last known place of abode ” of manager of 

1375- company). 

1376. (See original volume.) 
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Surcharges. Additional Assessments. 

Note ( k ). —Now Income Tax Act, 1918, s. 125 as regards additional 
assessments, and s. 126 as regards surcharges. “ Discovers ” does not 
mean ascertained by legal evidence (R. v. Kensington Income Tax Com¬ 
missioners t [1913] 3 K. B. 870). It means “ honestly arrives at the 
conclusion based upon the material then before him that a person charge¬ 
able has not made a full and proper return ” (R. v. Bloomsbury Income 
Tax Commissioners , [1915] 3 K. B. 768). It does not include a mere 
change of opinion on the same facts and figures upon the same question 
of accountancy (Anderton and Halstead , Ltd. v. Birr ell, [1932] 1 K. B. 
271, at p. 281), but it does include a finding that a proper interpretation 
has not been given of the facts (Williams v. Grundy's Trustees, [19341 
1 K. B. 524). 

An additional assessment may be made even though there has been a 
determination of an appeal against a first assessment (Anderton's case , 
supra). 

Note (l). —Income Tax Act, 1918, s. 125 (1) (ii.). 

Note (m ).— Ibid. , ss. 125 (2), 126 (1). The period is extended to six 
years during which an assessment may be amended or additional assess¬ 
ment or surcharge made (F. A., 1923, s. 29 (1) ). In the case of charge 
on executors or administrators the time must not extend beyond the 
end of the third year next following the year of assessment in which 
the person died (s. 29 (3) ). F. A., 1907, s. 23 (2), repd. by F. A. 1924, 
Sched. III. 

Additional assessments are “ made ” by the Additional Commissioners 
when they make them in the book and sign the form (Bickford v. Qvirke 

(1927), 138 L. T. 500, C. A.). 

Additional First Assessments. 

Text and Note (n).— Now Income Tax Act, 1918, ss. 126, 127, but the 
time is 6 years, see F. A., 1923, 29 (1), supra. 

Certain Errors . . . Not to Invalidate. 

Note (o).—Now income Tax Act, 1918, s. 216 (2) ; see also s. 216 (1). 


Proceedings in Reference to Appeals to General 
Commissioners- Who may Appeal. 

Note (/>)-— All Scheds.—For the general right of appeal, see Income 
Tax Act, 1918, s. 136; for appeals against special assessments under 
Sched. T), see s. 147, and for other appeals to Special Commissioners, 
s. 148. 


If there is information before the surveyor which would enable him, 
acting honestly, to come to the conclusion that a person is chargeable, it 
is for the Commissioners to decide whether or not the person assessed 
by the Additional Commissioners, after “ discovery ” by the surveyor 
under the Taxes Management Act, 1880, s. 52, is in fact chargeable, and the 
only remedy of a person, who wishes to challenge any assessment made by 
the Additional Commissioners, is by appeal to the General Commissioners, 
and he cannot also proceed by way of prohibition unless there are no grounds 
upon which the surveyor or the Commissioners could honestly have believed 
that he was chargeable (R. v. Bloomsbury lncome Tax Commissioners , [ 1915 J 
9 K. B. 768 , compare It. v. Aldrzngton t Houghton, and Hove I ncome Tax 
Commissioners, Ex parte Singer (A. M.) (1916), 85 L. J. (k. b.) 1753 (where 
the court was clear that the General Commissioners, if they sat on appeal 
in the case, would have been bound to decide in favour of applicant and 
made a rule nisi for a writ of prohibition absolute ; but the circumstances 
were unusual in the case, which does not affect the general principle of 
law decided in R. v. Bloomsbury Income Tax Commissioners, supra) ■ 
sec, further, R. v. Kensington Income Tax Commissioners , Ex vartc dl 
Pohgnac (Princess Edmond), [1917] 1 K. B. 486, C. A. (where the court 
discharged a rule nisi for a writ of prohibition without hearing the merits 
as applicant had suppressed the facts or misrepresented those presented 
to the court in the affidavit used on the application for the rule Jsi) ) 

Sched. E—Any person charged may appeal to the Special Com 
these purport 

Tj 
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1381 


1382. 


queut year, there is a right of appeal to the General Commissioners against 
an assessment tomcome tax under Sched. A or B in respect of that same 
property for that subsequent year. They must hear and determine the 
appeal and confirm or amend the assessment in the same manner as if the 
annual value so to bo taken were the annual value for that subsequent 

Si5SSodun? "““ g 10 ,p ' A " “*• 

Sched. D.— The notice of appeal must specify the grounds of appeal, but 
at the hearing the Commissioners may consider other grounds if the omission 
was not wilful or unreasonable, see F. A., 192C, s. 25 (1). Notwithstanding 
postponement or adjournment of the hearing beyond the time limited for 
appeals, the General Commissioner's may proceed to allow and confirm 
the assessment, but only of the amount of tax not in dispute; on deter¬ 
mination of the appeal there must be a payment of the balance or repay¬ 
ment of any over-payment, see s. 25 (2). 

Domicile and Residence.— Within three months of a decision by the 
General Commissioners application in writing may be made to them for 
the claim to relief to be heard by the Special Commissioners. This applies 
to questions (a) as to residence under Income Tax Act, 1918, s. 46 (1); 
(f>) as to domicile or ordinary residence under Sched. D, Case IV., r. 2 (a),’ 

or Case V., r. 3 ; (c) as to residence under Sched. C, r. 2, or Sched. d! 
Misc. Rules, r. 7 (F. A., 1924, s. 27). 

Estoppel. 1 he assessment by the commissioners is final and conclusive 
between the parties only in regard to the assessment for the particular 
year for which it is made. It is not a decision which can give rise to an 
estoppel by way of res judicata (I. R. C. v. Sne/ith, [1932] 2 K. B. 362 
C. A.). 

Note ( q ).—See Income Tax Act, 1918, s. 134. 

Note (?•).—Income Tax Act, 1918, s. 136 (2). See also note (p), supra 

Notice of Objection. 

Note (s ).— See now ibid., s. 136 (1 ), (3); the notice must state the grounds 
of appeal against Sched. I), assessment, see F. A., 1926, s. 25. Par. 1380, 
supra. 

Amendments of Assessments. 

Note ( t ).— Income Tax Act, 1918, ss. 125 (1), 120 (2). 

Note (a). — Ibid., s. 133 (1). 


1383. Procedure on Appeal. 

Note (b). — Ibid., s. 136 (4). 

Note ( c).—lbid ., s. 137 (4). 

Note (d). Ibid., s. 137 (2). See, further, R. v. Brixton Income Tax 
Commissioners (1913). 29 T. L. R. 712. 

Note (e).—Now Income Tax Act, 1918, s. 137 (5) ; s. 138 (1)—(3); next 
not reproduced ; ss. 142—145. 

1384. Decision on Appeal . . . Special Commissioners. 

Note (/).—Now Income Tax Act, 1918, s. 133 (2). See Gundry v. 
Dunham (1915), 85 L. J. (k. b.) 417, C. A. (appeal withdrawn by appellant; 
no final determination). 

Text and Note (g ).—The Commissioners are now bound to permit any 
barrister or solicitor to plead, and bound to hear any accountant who is a 
member of an incorporated society of accountants (Income Tax Act, 1918, 
s. 137 (3) (a) (c) ; F. A., 1923, s. 25, Sched.). On appeal against annual 
value tax under Scheds. A or B, the Commissioners must permit any agent 
appointed by the appellant to plead on his behalf (F. A., 1923, s. 26 (2); 
F. A., 1924, Sched. 111.). 

Notwithstanding a pending appeal to the Special Commissioners against 
income tax under Sched D., super-tax or sur-tax, the part not in dispute 
must be collected and paid, see F. A., 1930, s. 24. 

Text and Note (h).— Income Tax Act, 1918, s. 137 (3) (b); but repd. 
by F. A., 1923, Sched. 

1385. Proceedings in Reference to Appeal to High Court. 

Note (i ).—Now Income Tax Act, 1918, s. 149 (1) (a), (b), (c). See also 
Furtado v. City of London Brewery Co., cited in Par. 1309, ante. The 
notice in writing is a condition precedent (R. v. Edmonton Income Tax 
Commissioners , Ex parte Thompson, [1929] 1 K. B. 220). 
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As to the effect of the death before settlement of the case of the person 
assessed, see Smith v. Williams, Vol. XXIII., Par. 189, note (b), post. 

Note ( j ).—Now Income Tax, 1918, s. 149 (1) (d), (o). Where a 
surveyor who has required a case to be stated is afterwards moved to 
another district, the case is “ received ” by him if delivered at his old 
address on the official documents instead of to him personally (Grainger v. 
Singer , 11927] 2 K. B. 505). 

Notes (k), (l). — Ibid., s. 149 (2) (a). 

Note (m). — Ibid., s. 149 (2) (b). Whether the court will send tho case 
back for reassessment under another case will depend on the special cir¬ 
cumstances, see Foulsham v. Pickles, [1925] A. C. 458. 

Note (n). —Now Income Tax Act, 1918, s. 149 (3). Leave of C. A. or 
H. L. is required, see A. J. (Appeals) Act, 1934, s. 1, Vol. IX., Par. 34, ante. 

Note (o). —Also notwithstanding a case has been required to be stated 
(Act, 1918, s. 149 (4) ). The sub-sect, deals only with cases of direct assess¬ 
ment (Brennan v. Scanlan, [1925] W. N. 114 (assessment through co., 
interest not allowed) ). See also Pole-Carew v. Craddock , [1919] 2 K. B. 
393, at p. 406 (rate of interest allowed on repayment); alfd. on other 
points, [1920] 3 K. B. 109, C. A. The Crown should enforce payment 
promptly; if they delay and the assessment on appeal is quashed, the 
information will be dismissed, seo A.-G. v. Avelino Ararnayo <0 Co., [1925] 
1 K. B. 86, C. A.; alfd. Aramayo Francke Mines, Ltd. v. Eccott, [1925] 
A. C. 634. 


1386. 


1387. 


1388- 

1390. 

1391. 


In what Cases it Lies. 

Note (q). — See, further, Kensington Income Tax Commissioners v. 
Ararnayo , [1916] 1 A. C. 215 (writ of prohibition granted where the 
Kensington Commissioners had assessed a person carrying ou business iii 
the city of London in respect of profits derived from foreign property) ; 
R. v. Bloomsbury Income Tax Commissioners and R. v. Aldrington , Hough¬ 
ton, and Hove Income Tax Commissioners, Ex parte Singer (A. M.), cited 
in Par. 1380, note ( p), ante ; R. v. Swansea Income Tax Commissioners, Ex 
parte English Crown Speller Co., [1925] 2 K. B. 250 (no excess of juris¬ 
diction). 


Appeal Lies upon a Point of Law Only. 

Note (r). —See, further, Smith v. Incorporated Council of Law Report¬ 
ing (England and Wales), [1914] 3 K. B. 674 (decision of Commissioners 
upheld on the ground that it was a finding of fact, and that there was 
evidence on which they could come to such finding); /. It. C. v. Sansoin, 
11921] 2 K. B. 492, C. A. ; Great Western Rail Co. v. Baler, [1922] 2 A. C. 1 
(protesting against attempts to secure for a finding on a mixed question 
of law and fact, the unassailability belonging truly to questions of fact) ; 
cf. American Thread Co. v. Joyce (1913), 108 L. T. 353, H. L. ; Cooper v. 
Stubbs, Par. 1298, note (i), ante. 

(See original volume.) 

Remedy for Non-payment. 

Note (b ).—Now Income Tax Act, 1918, s. 169 (1). In the following 
cases the tax is also recoverable summarily as a civil debt:—(a) Any tax 
assessed and charged half-yearly in respect of weekly wage-earners (s. 169 
(2) ; F. A., 1925, s. 18) ) ; (b) where the tax for the time being due and 
payable is less than £50 or any instalment due is under £50 (F. A., 1924, 
s. 30 (1); F. A., 1930, s. 25 (2) ). Proceedings must be commenced in the 
name of the collector (see the Regulations (Stat. R. & O., 1920, No. 1991), 
and F. A., 1924, s. 30 (2) ). A written statement as to wages or salaries, 
fees, or other emoluments (F. A., 1924, s. 30 (1) ) paid to the person charged, 
purporting to be signed by the employer or any responsible person in his 
employ, is primu facie evidence that such have been paid (F. A., 1921, s. 29). 

All sums due from any one person and payable to any one collector, and 

recoverable summarily may be included in the same complaint, summons 

etc., and such document as respects each such sum must be construed as 

a separate document, and its invalidity as respects any one such sum will 

not affect its validity as respects any other such sum, see F. A., 1930 

s. 25 (1). Proceedings by a collector may be continued in his name bv 
any successor (s. 25 (3) ). J 


What Constitutes Evidence of Liability. 

17fi m/iwt 8 * to U r e scl f dujes - see Income Tax Act, 1918, ss. 
I - 0 (1) (a). As to evidence of wages or salary, see supra. 
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1392. 


1393- 

1398. 

1397. 


Distress. 

Note (e).— Now ibid., s. 176 (3), and see s. 176 (2). 

Note (/).—Income Tax Act-, 1918, s. 158 (1). 

Note ({ 7 ). Ibid., s. 162 (1), but note the change in the words “ to 
distrain upon the lands, tenements and premises in respect of which the 
tax is charged. 5 ' The Crown has a right to distrain for income tax, Sched. 
A, on the goods of a third person which are found on the premises charged, 
even though the person in arrear has on the premises other goods of his 
own which are sufficient to satisfy the distress. A trade utensil is not 
exempt from such a distress under the Law of Distress Amendment Act, 
1888, or at common law ( MacGregor v. Clamp 6s Son, [1914] 1 K. B. 288). 
Note (h). —Income Tax Act, 1918, s. 162 (2), (3). 

Note (i). — Ibid., s. 162 (4), (5). 

Note (j).—Ibid., s. 165 (1). 

(Sec original volume.) 

Refusing etc. to Make a Return. 


1398- 

1404. 


Note ( h). —See now Income Tax Act, 1918, s. 107 (1); for “ £50 ” 
substitute “ £20 plus treble the amount of tax ” (F. A., 1923, s. 23 (2) ). 

Note (k). —See also R. v. Bloomsbury Income Tax Commissioners, [1915] 
3 K. B. 708, cited in Par. 1249, ante. 

Notes (i)— (/).—See Income Tax Act, 1918, s. 107. 

Note (m). —A false return is also a misdemeanour at common law (R. 
v. [1933] N. I. 73). 

(See original volume.) 


1405. Fraud . . . and Abatement. 

Note ( j). — Ibid., s. 30 (1). 


1406. 

1407- 

1409. 

1410. 

1411- 

1413. 

1414. 


Abetting Such Fraud. 

Note (k). — Ibid., s. 30 (2); penalty now £500 (F. A., 1923, s. 23 (3) ). 
(See original volume.) 

Abetting the Making of False Returns. 

Note (o). — Ibid., s. 132 (2); penalty now £500 (F. A., 1923, s. 23 (3) ). 
(See original volume.) 


Forgery of Certificates. 

Note (t ).—Now Forgery Act, 1913, s. 2 ( 2 ) (i); see Vol. IX., Par. 1459, 
ante. 

Note (u). —Now Income Tax Act, 1918, s. 127 (3). 


1415. Penalties. How Sued For. 

Note (a).—Sec Income Tax Act, 1918, s. 221 (4). 
Note (b).—Ibid., s. 221 ( 1 ). 

Note (c). — Ibid., s. 221 (l), (2). 


To Whom Payable. Power to Mitigate. 

Note (d). — Ibid., s. 222 (2). 

Note (c). — Ibid., s. 222 (1). The penalties may be compounded though 
no proceedings have been taken for recovery (A.-C. v. Johnstone (1926), 
136 L. T. 31). 


1416- 

1418. 


Statute of Limitations. 

Note (/ ).—Now six years ; see Par. 1370, note (/), ante. 

Super-Tax Replaced by Sur-Tax. 

(1) A Deferred Instalment of Income Tax. —For 1929-30 and 

afterwards super-tax is not charged. Under the new system which began 
with the income of 1928-29 tax is charged at a standard rate and, in case 
of an individual whose total income from all sources exceeds a stated 
amount, at a rate or rates exceeding the standard rate on the part or parts 
of his income in excess of that amount. This additional tax is called sur¬ 
tax and is computed, assessed, charged, collected and paid as a deferred 
instalment of income tax (F. A., 1927, s. 38 (1) ). 

It is due and payable on or before 1st Jan. after the year of assessment, 
though if the assessment is made after this date the tax is payable the da) 
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after the making of the assessment (s. 42 (1)). Thus sur tax for 1933-84 
is calculated upon the total income of that year in excess of £2000 at the 
rates decided by the Finance Act of the next year (see F. A., 1934, s. 20, 
appJyiug the rates for 1932-33 which were the rates for 1931-32, whicli 
were the rates imposed for 1930-31 by F. A., 1931, s. 0, increased by 10 per 
cent, by F. (No. 2) A., 1931, s. 7), and the tax becomes payable on or 
before 1st Jan., 1935. 

The provisions of Income Tax Act, 1918, Pt. II., relating to super-tax 
(see Supplement, 1930) were repealed as from 6 th April, 1929 (F. A., 1927, 
s. 47, Sched. VI.), but other unrepealed provisions of the Income Tax Acts 
relating to super-tax continue to have effect as relating also to sur-tax 
(s. 42 (10) ). Thus in the following notes these unrepealed provisions have 
been adapted to sur-tax, and the old cases on super-tax are cited where they 
appear to be applicable to sur-tax. In every essential feature super-tax 
and sur-tax are the same tax (Re Hniton, [19311 1 Ch. 77 : Re Rcckilt, 
[1932] 2 Ch. 144, C. A.). 



(2) Total Income. — r lhis means the total income from all sources, 
estimated according to the provisions of the Acts applicable to sur-tax 
(F. A., 1927 s. 38 (2) ). The earned iucome allowance (see Pars. 1347-48) 
may not be deducted (F. A., 1920. s. 15 (4) ), nor the personal allowance, 
nor income tax already paid (Davis v. /. R. C ., [1923] 1 K. B. 370, C. A.), 
nor the interest on money borrowed for the payment of assurance premiums 
except in certain cases where the rate of interest exceeds 10 per cent. 
(F. A., 1930, s. 13). 

The tax paid in respect of a tax-free dividend must be included, see 
hutuucl v. /. L. R ., Par. 1326, note (p)> ante. As to liability, where 
dividends were paid without deduction of tax, see Neumann v. 7. R. (J. t 
Par. 1307, note (i’)> ante. 

Individuals in the service of the Crown abroad may deduct their office 
expenses as allowed by the Treasury (F. A., 1927, s. 42 (5) ). Relief in 
respect of Dominion tax (see Par. 1307, ante) is to be allowed against the 
income tax chargeable and not against the sur-tax (s. 42 (6) ). 

For exemption of the income of High Commissioners and staffs, consuls 
and official agents, see F. A., 1923, s. 19 ; F. A. 1925, s. 26 ; F. A., 1930, 
s. 20, Par. 1334, ante. 

As to War Loans and converted securities, sec Par. 1351, note (x), ante 


(3) Individuals.—Though sur-tax applies only to individuals it may 
in certain cases be assessed upon a member of a co. in the name of the co. 
and become payable by the co., see F. A., 1922, s. 21 (2), and sub-par. (12), 
infra. To compute tlie assessment of a partner, first find the statutory 
income of the firm, then allocate salary to each partner, commission and 
interest of capital; divide the balance in the proportion provided by the 
partnership deed, see Gaunt v. I. R. C., [1913] 3 Iv. 13. 395; Lewis v 
I. R. C. y [1933] 2 K. B. 557», C. A. 


(4) Non-Residents. —Anon-resident is chargeable to sur tax on income 
derived from property within the U. K. (Brooke v. I. R. C ., [1918] 1 K. 13. 
257, C. A.; Crane v. I. R. C ., [1919] 2 K. 13. 616), and notices may be validly 
served by registered post to his foreign residence (Whitney v. 1. R. C., 
[1926] A. C. 37). Where the income tax has been deducted from the 
source, the individual who has received the income, and not only the 
• persons who made the deduction, is chargeable (Brooke v. 7. R. C., supra). 


( 6 ) Husband and Wife.— -See Par. 1365, note (n), ante. Husban 
wife may claim to be assessed separately ; application must be mad 
the prescribed form before 6 th July in tho year after the year of assessim 
the provisions as to assessment charge and recovery of sur-tax and pena 
for non-returns then apply to each as if they were not married. The 
incomes are added together and the sur-tax payable on tho total is div 
between them in proportion to their incomes ; the total payable must 
be less than if no application had been made. Returns may be rmn 
at any time (F. A., 1927, s. 42 (9) ). y ^ 

An application has effect for subsequent years unless revoked (F. 
1930, s« 22). ' 

. As to a husband’s covenant to pay sur-tax on part only of the w 
income, see Fleetwood-Heslcelh v. Fleetwood-Hesketh, [1929] 2 K B 55 

( 6 ) Infants. Where trustees are to accumulate income subject u 
allowance for ma.ntenance, for the benefit of an infant, he was held Ifi 
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to be assessed to super-tax in respect of the entire income as it accrued 
from year to year, and not merely in respect of maintenance sums (I. R. G. 
v. Pakcnham, [1927] 1 K. B. 594, where Rowlatt, J., doubted his previous 
view in I. R. C. v. Blackwell , [1924] 2 X. B. 351, which was dismissed on 
appeal, [1926] 1 K. B. 389, C. A., without opinion on this point. This 
appears applicable to sur-tax. Representative assessments to sur-tax 
cannot be made upon the trustees or guardians of the infant either in respect 
of the whole or of part of his income, see I. R. C. v. Longford (Countess ), 
Same v. Pakcnham , [1928] A. C. 252, and Par. 1363, note (k), ante. 


(6a) Discretionary Trusts.— Where sur-tax duo from a beneficiary 
ie m a ins unpaid for six months notice may be served on the trustees who 
must then pay from income or capital which he may become entitled to 
receive, sec F. A., 1933, s. 34. 


(6b) Lunatics— See I. R C. .v. Snealh, Par. 1363, note (k), ante. 

(7) Life-Tenants.— See Par. 1274, note (r), ante. 

(8) Bequests free of Tax. —As to exoneration of annuities from sur¬ 
tax by a testator, see Re Doxat, Re Hulton, and Re Reckitt , and other cases 
cited in Vol. XXIV., Par. 974, note (a), post. 

(9) Death.—As to liability of the wife on death of the husband, see 
Par. 1365, note (n), ante. 

1 he old relief as to super-tax in the year of death is not retained, but 
sur-tax for the year of death must not exceed the amount which would 
have been payable if income tax had been chargeable for that year at the 
same rates as for the preceding year (F. A., 1930, s. 26). 

(10) Legacy of Shares.—When executors assent to a legacy of shares, 

the assent, by the doctrine of relation, relates to the death of the testator ; 
dividends accrued must therefore be treated as the income of the legatee 
in the respective years when they were paid to the executors (I. R. C. v. 
Hawley , [1928] 1 K. B. 578). 

(11) Bonus Shares. —For cases as to whether a distribution of profits 
of a company is a distribution of capital or income, see I. R. C. v. Blolt, 
I. R. C. v. Greenwood; /. R. C. v. Burrell ; I. R. C. v. Doncaster ; and 
Par. 1307, note ( v), ante. 

(12) Undistributed Profits of Companies.— Where a co. (see infra) 
does not within a reasonable time after the end of any accounting period 
distribute a reasonable part of its income, with tho effect of avoiding the 
inclusion of such amount in the sur-tax statements of its members, the 
Special Commissioners may direct that for tho purposes of assessment to 
sur-tax such income of the co. shall for the year or specified period be 
deemed to be the income of the members, and the amount must be ap¬ 
portioned amongst the members, see F. A., 1922, s. 21 (1), and the extension 
by F. A., 1927, s. 31 (2) ). 

In making a direction {supra) the sole consideration for the Commis¬ 
sioners is whether a rea&onablo part of the income has been distributed ; 
no proof of intention to evade sur-tax is necessary {D. Carlaw efi Sons, 
Ltd. v. I. R., [1927] S. C. 870). The whole income and not merely the 
“ reasonable ’ ; part is covered by the direction. The Commissioners 
cannot be precluded from making a direction by an Art. which compels 
profits to be applied, unless a special resolution to the contrary, in dis¬ 
charge of mortgages {Colville Estate, Ltd. v. I. R. C., [1930] 2 K. B. 393). 

For right to appeal within 21 days against a direction given under F. A., 
1922, s. 21, svpra, sec ibid., Sched. I. (1) ; for power of the co. or L R. C., 
if dissatisfied with the appeal to require a rehearing by the Bd. of Referees, 
sec ibid., (2) (12) (3). An appeal by case stated lies to the court against 
a decision of the Special Commissioners ; a rehearing by the Board of 
Referees is not a condition precedent {D. Carlaw & Sons, Ltd. v. L. R-, 
supra). 

Companies Affected.— The co. must be (a) under the control of not 
more than five persons ; (b) not a subsidiary, i.e., a controlled co. ; (c) not 
a co. in which the public are substantially interested, i.e., not a co. where 
shares with not less than 25 per cent, of the voting power are uncondi¬ 
tionally and beneficially held by the public and have been dealt with on 
the Stock Exchange during the period and quoted in the official list, see 
F. A., 1922, s. 21 (6), amd. by F. A., 1927, s. 31 (3). 
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“ Control ” means actual control (Bimley Estates, Ltd. v. /. R. C., 11933] 
1 K. B. 472, C. A.). 

Income Distribotable. —Income not applied to current requirements 
or required for the maintenance and development of the business, i.e., (a) any 
sum expended out of income, otherwise than in pursuance of ari obligation 
entered into before 4th August, 1914, for acquisition of the first under¬ 
taking or in redemption of share or loan capital or debt issued or incurred 
for the acquisition or in meeting other obligations under the acquisition ; 
(b) any sum for any fictitious or artificial transaction. 

This does not apply unless it also appears that the co. has not in fact 
distributed a reasonable part of its income, see F. A., 1922, s. 21 (1), added 
by F. A., 1927, s. 31 (1). 

For definitions, see F. A., 1922, s. 21 (6), (7) (both amd. by F. A., 1927, 
s. 31 (3), Sched. VI.) ; provisions applicable to a winding-up, F. A., 1927, 
s. 31 (4)—(6); ibid., s. 31 (4), makes it unnecessary to consider what is 
a reasonable part of the income (//. Collier and Sons v. I. 11. C., [19331 l 
K. B. 488, C. A.). 


Procedure. —The Commissioners may require a co. to furnish accounts 
and particulars (F. A., 1922, Sched. I. (4) ). The directors may make a 
statutory declaration that there will be no avoidance of sur-tax ; if the 
Special Commissioners think otherwise they must send the case to the 
Board of Referees, whose decision is final, see ibid., (f>) (enacted by F. A., 
1927, s. 31 (7)). 

A co. may after its general meeting forward to the Commissioners a copy 
of the accounts and report of directors with other information, and the 
Commissioners must then consider the position of the co. in relation lo 
F. A., 1922, s. 21 (F. A., 192S, s. 18 (1) ). Within 28 days they may call 
for further particulars to be submitted within 28 days, see ibid., s. 1*8 (2). 
Where information has been sent, further action by the Commissioners is 
barred after a certain period, sec ibid., s. 18 (3). 

As to computation of the income of the co., see F. A., 1922, Sched. I. (6) ; 
assessment by the Commissioners where the statement of income is not 
given or unsatisfactory, ibid., (7) ; power to require information as to the 
ownership of shares, ibid., (11). The income is apportioned amongst the 
members according to their respective interests and deemed to be the 
highest part of their total income,see ibid.,(S) (amd. by F. A., 1927, Sched. V. 
Pt. III.), and Re A. Drew <t- Sons, Ltd., 1193.3 J 1 Ch. 93 (if in 1 iquidation 
the tax is paid by the co. it must be brought into account against the 
amount distributable to the members). It is deemed to have been 
received by a member on the date on w hich the accounts were made up, 
but if the co. makes application the Commissioners may lix some other 
date as seems just; see ibid., (9) (substd. by F. A., 1927, s. 31 (8)). 
Notice of apportionment must be served on the co. and they have a 
right to appeal within 21 days and (o require a ease to be stated {ibid., 
( 10 ))- 

The tax is assessed upon the member in the name of the co. and if he 
fails to pay the tax becomes payable by the co. after notice, sec F A 
1922, s. 21 (2), (3) (amd. by F. A., 1927, Sched. V., Pt. Ilf.). 

For provision against double assessment on a member, see F. A., 1922, 
s. 21 (4). As to repayment to the co. of corporation profits tax, see ibid 
s. 21 (5). 


Interconnected Companies.—A member of a first co. whose income 
has been the subject of an original apportionment may itself be a second 
co. I. A., 1927, s. 32 piovidcs for the apportionment of apportioned 
income.of the first co. amongst members of the second co. For particulars 
required from the second co., see s. 32 (2) ; assessment and collection of 
tax. s. 32 (3) ; for the general application of successive apportionments 
where a member of the second co. is itself a third co. and so on, s. 32 (4) 


(13) Avoidance of Sur-tax by Sales Cum Dividend.— The Special 
Commissioners may require a return of all assets, either producing no 
income or less than the amount if the income had accrued from dav to 
day and had been apportioned (F. A, 1927, s. 33 (1), (2) ) The “ - 

are limited to fixed income bearing stocks or securities not dependent on 
the earnings of a co and stocks or shares not passed through a stock 

ru a Sn a ct £ LteMr t0 r" 

than 10 per cent, of sur-tax payable for the year if the income h^Tued 
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from day to day, the income is deemed to accrue from day to day (for 
interpretation, see s. 36 (1) ), and, in case of a transfer of assets, to have 
been received when deemed to have accrued (s. 33 (3), (4) ). 

Exemption. Proof that (a) the avoidance was exceptional and not 
sterna tic and v l >; no case of avoidance within any of the three previous 

years (s. 33 (4) ). 


An estimate of income may be made by the Commissioners where 
particulars are not furnished or statement unsatisfactory (s. 33 (5) ). For 
penalties for failure to give particulars, see s. 33 (6). 


i i l l Relief on Purchases Cum Dividend. —Assessment of the seller 
v. it h accrued income under s. 33, supra, naturally leads to a corresponding 
relief of the purchaser given by s. 35. He must prove that sur-tax payable 
lor the year is more than 10 per cent, above that payable if income from 
t he assets transferred to him accrued from day to day. Then the income is 
deemed to have accrued from day to day (for interpretation, see s. 36 (1) ) 
and received when accrued. 


'.];>) Relief on Income of More than a Year. —As to income which is 
deemed to be income of the year when payable notwithstanding the period 
of accrual, see Par. 1326, note (p), ante. For relief in certain cases where 
income attributable to a period exceeding a year is received in a year, see 

s. 34. 


(16) Assessment. —Sur-tax is assessed and charged by the Special 
Commissioners and in one sum (F. A., 1927, s. 42 (2) ) at their London 
Office (Regs. 1928, r. 4). They may make an assessment or additional 
assessment during any time within the year of assessment or within six 
years after (s. 42 (3) ). In the case of personal representatives the time 
limit is the end of the third year next following the year of assessment in 
which the person died (F. A., 1923, s. 29 (3) ). 

For relief in case of error or mistake, F. A., 1923, s. 24 (see Par. 1333, 
ante) is applicable (F. A., 1927, 8. 42 (3) ). 

Where an assessment to income tax made at the standard rate has 
become final and conclusive for any year, the assessment is also final and 
conclusive in estimating total income for the purposes of sur-tax for that 
year, and no allowance or adjustment on the ground of diminution or loss 
of income can be taken into account in estimating total income for that 
purpose unless that allowance or adjustment has been previously made in 
respect of income tax charged at the standard rate on an application under 
the special provisions of the Acts relating thereto (F. A., 1927, s. 42 (4) ). 
See also Rutherford v. /. R., [1926] S. C. 689 (effect where a partner retired). 
It is immaterial whether or not the sources of income continue in existence 
during the year of assessment providing the person charged is alive ( Fitz - 
rjcrald v. /. R. C., 11919J 2 K. 11 154). The assessment above refers to the 
income comprehended in the notice of assessment, and not to income taxed 
by deduction at the source (Duncan v. /. R., [1923] S. 0. 288). 

(17) Appeals.—Except as stated in F. A., 1927, s. 42 (4), sirpra, assess¬ 
ments are subject to appeal to the Special Commissioners and all the 
income tax provisions relating to persons chargeable, assessments, appeals, 
collection and recovery of tax and cases stated for the High Court are 
applicable. The Commissioners have for assessment the powers of a 
surveyor, and on any appeal the person nominated by I. R. C. to represent 
the Crown has the same powers at and upon determination of the appeal 
as the surveyor has on appeal relating to tax at the standard rate (F. A., 
1927, s. 42 (7) ). An aggrieved person must give notice specifying the 
grounds of his appeal within 28 days of service of notice of assessment 
(Regs. 1928, r. 5). 

A decision by the Commissioners does not operate as a res judicata to 
prevent a contrary decision in a subsequent year, see I. R. G. v. Sncath, 
Par. 1380, ante. 

The above provisions as to appeal and case stated are also applicable to 
F. A., 1927, s. 33—35 (see sub-pars. 13—15, supra) (ibid., s. 36 (2) ). As 
to appeals against sur-tax on cos., see sub-par. 12, supra. 

Pending any appeal tax not in dispute is payable and may afterwar s 

be adjusted (F. A., 1930, s. 24). 

(18) Returns.—For the general provisions as to returns of total income, 
see Income Tax Act, 1918, s. 100 ; F. A., 1927, s. 43, and Par. 1250, note (q), 
ante. 
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m 

Every individual chargeable to sur-tax for any year must notify the 
Special Commissioners not later than 30th Sept, after the year that" he is 
so chargeable (F. A., 1927, s. 44 (1)) ; if the particulars given in any 
return are insufficient they may require the person or his representative 
to make a return in a required form (s. 44 (2) ), and in case of his default 
assess him to the best of their ability (s. 44 (3) ); as to penalties and fraud, 
see s. 44 (3), (4). 

They may also require particulars <ls to the sources of income and the 
amounts derived from each ; penalties are prescribed (F. A., 1922, s. 22). 

He may elect, by written notice not later than 1st May in the following 
year, to make a return of his total income to the Special Commissioners ; 
this has effect until revoked. He must then make a return according to 
their notice and F. A., 1927, s. 44 (3), (4), supra , are applicable; but°the 
income is limited to that chargeable under Scheds. D, E (F. A., 1928, s. 17). 
As to service of notices, see Regs. (Stat. R. & 0., 1928, No. 610). Notices 
may be validly served by post upon aliens resident outside the U. K. 

U. B. C. v. Huni y [4923] 2 K. B. 563 ; Whitney v. 1.11 C., [1926] A. C. 37). 
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6-7. 

8 . 

9-11. 

12 . 

13. 

14. 


15-16. 

17. 


18. 

19. 


20 . 

21 . 


INDUSTRIAL, PROVIDENT, AND 

SIMILAR SOCIETIES. 


The Act. 

Notes (i), (k), (l). —Further amended by Industrial and Provident 
Societies (Amendment) Acta, 1913, 1928. 

Classes. 

Note (t). —As to an industrial society carrying on the business of life 
assurance, see Hampton v. Toxtcth Co-operative Provident Society , Ltd ., 
[1915] 1 Ch. 721, C. A., Vol. V., Par. 1075, note (h), ante. 

Business of Banking. 

Notes ( u), (/).—See also Re Birkbeck Permanent Benefit Building 
Society , [1912] 2 Ch. 1S3 ; affirmed on this point sub nom. Sinclair v. 
Brougham , [1914] A. C. 398. 

Annual Statements. 

Note (h ).— Now Companies Act, 1929, s. 131, Sched. VI f. 

Effect of Money-lenders Act. 

Note (k).— See now Money-Lenders Act, 1911 (l & 2 Cco. 5, c. 38), 
s. 2 (1); and title Money and Money-Lending, Vol. XXL, pp. 47, 57. 
(See original volume.) 

Dwellings for Working Classes. 

Note (v ).— For the last two references substitute Hsg. Act, 1925, s. 90. 

(See original volume.) 

The Treasury. 

Note (b). —For tabic of fees, see Slat. R. & O., 1923, No. 920. 

(See original volume.) 


Requisite Membership. 

Note (n). —Sec also Industrial and Provident Societies (Amendment) 
Act, 1913 (3 & 4 Geo. 5, c. 31), s. 1, which permits the registration of a 
society consisting solely of two or more registered societies. 

(See original volume.) 


<r 

fr> 


Application for Registry. 

Note (d).— See Par. 14, supra. In the case of a society consisting 
solely of two or more registered societies the application must be signed 
by two members of the committee and the secretary of each of the 
constituent societies. The fee for registration is now £10, see Stat R 
& O., 1923, No. 920. * * 


i 


Appeal from Refusal to Register. 

Note (g).— See, further. Industrial and Provident Societies Act Rules 
1910 ([1910] W. N. Part II., p. 253). 

(.See original volume.) 


Rules form the Contract of Membership. 

Note (t) —For qualification as to taking up st.ares, sec Industrial and 
Provident Societies (Amendment) Act, 1928, s. 1, infra. 

(Sec original volume.) 

Shares. 


A collateral obligation to take 


-- —uj; lunniT snares is distinct Irom, and nut 

repugnant to, the limitation of liability in respect of the shares held • such 
an obligation may be imposed by the rules of the registered society, and is 
enforceable against members who have assented to them (Biddu ph and 
District Agricultural Soc. v. Agricultural Wholesale Soc riO‘^71 A r "i 
overriding Dibble v. Wilts and Somerset Farmers, Ltd fl9231 1 Ch 

ssj 

registered after he became a member and afterGfith ?“ en , dm ® nt of ruk>3 
so far as such amendment ^ 
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shares than the number held by him at the date of registration of the 
amendment, or to pay upon the shares so held any sum exceeding the 

“ mo . un , t ., u t n P a ‘ (I , u P° n them at that date, or in any other way increases 
the liability of the member to contribute to the share or loan capital of 

the society. • 1 

^ ee > further, Re Foremen Co-operaiive Agricultural Soc ., [1930] N. I. 

JU, 0. A., where the liability of each member to accept additional loan 

guarantee shares was held to be an original liability from the time of Ins 
joining the Soc. 

(See original volume.) 

Alteration. 

Notes (l), (u). —See also McEUistrim v. Ballymacdligott Co-operative 
Agricultural and Dairy Society, [1919] A. C. 548, H. L. (member held not 
,'ound hy alteration imposing undue restraint of trade). 

Effect of Acknowledgment of Registry. 

Note (</).—See also McEUistrim v. Ballymacdligott Co-opendive Agri¬ 
cultural and Dairy Society, supra. 

Stated in Rules. 

-Vote (g).— See Par. 14, ante. 

(See original volume.) 

Committee of Management and Officers. 

Note (c).—See Par. 36, infra. 

(See original volume.) 

Infants. 

Note (h). —For the words “ but he is not eligible as an oflicer ” read 
“ but he is not eligible for certain offices.” 

See original volume .) 

Inspection of Books. 

Note (/).—“ Books containing names " cannot be construed to include 
addresses (First Mortgage Co-operative Investment Trust v. Chief Register 
of F. S., [1933] 2 K. B. 470). 

(See original volume.) 

Supply of Copies. 

Note (a).—The Industrial and Provident Societies Act, 1893, s. 62. was 

re-enaeted with amendments by the Industrial and Provident Societies 

(Amendment) Act, 19J3, 3. 10, without, however, affecting the statement 
in this note. 

Transfer and Withdrawal of Shares. 

Note (/). Tjnless the rules clearly indicate to the contrary, the power 
1 withdrawing shares is determined by an actual stoppage of business or 
by a recognition of the fact that a stoppage is inevitable. This principle, 
though first established in the case ot building societies (see Yol. III., 
title Bi ildeng Societies), is equally applicable to industrial and provident 
societies (Re United Citizens Investment Trust, Ltd., [1932] 1 Ch. 395, C. A.). 

As to when a member may or may not be compelled to acquire 
additional shares, see Biddulph and District Agricultural Soc. v. Agricultural 
Wholesale Soc. and Industrial and Provident Societies (Amendment) Act, 
1928, s. 1, supra. 

Lunacy. 

Note (a). — Ihe limit of £100 mentioned in the text was removed by 
the Industrial and Provident Societies (Amendment) Act, 1913, s. 7. 

(See original volume.) 

Of Sums not Exceeding £100. 

Note (J). —The decision in Griffiths v. Eccles Provident Industrial Co¬ 
operative Society, Ltd. ; affirmed sub nom. Eccles Provident Industrial 
Co-operative Society, Ltd. v. Griffiths, [1912] A. C. 4S3, was confirmed and 
replaced by the Industrial and Provident Societies (Amendment) Act, 
1913, s. 5 (1). 

A otes (e) —(o).—Re-enacted with amendments by Industrial and Provi¬ 
dent Societies (Amendment) Act, 1913, s. 5 (1),* without atfccting the 
statements in the text. 

Who can be Nominee. 

Notes (p), (g). —Re-enacted by ibid., 3. 5 (l). 
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What can be Nominated. 

Note (r). — See Par. 44, note ( d ), supra ; Barnes v. St. Crispin Pro¬ 
ductive Society is no longer law (Industrial and Provident Societies 
(Arndt.) Act, 1913, s. 5 (1) (1) ). 

Revocation or Variation of Nomination. 

Note (a).—See, however, ibid., s. 5 (4), which provides that the marriage 
of a member of a society operates as a revocation of any nomination made 
by him before such marriage, except that in the event of an officer of a 
society transferring any property of a member to a nominee in ignorance of 
such marriage having take place, the receipt of the nominee is a sufficient 
discharge to the society in respect of such property. 

(See original volume.) 

Transfer or Payment. 

Note (c). —As to the payment of estate duty and evidence required 
before payment, see now ibid., s. C. As to payment where a nominee is 
under sixteen years of age, see ibid., s. 5 (2) (2). 

(See original volume.) 

Intestacy without Nomination. 

Note (g). —As to the evidence now required before payment, see In¬ 
dustrial and Provident Societies (Amendment) Act, 1913, s. 6 (2); Vol. 
XIV., Par. 419, ante. 

(See original i:olnine.) 

Income Tax. 

Notes (/), (m). —These provisions are now contained in Income Tax 
Act, 1918 (8 & 9 Geo. 5, c. 40), s. 39 (4). 


Powers. 

Note (n ).—As to the demise of lands to an unregistered society, see 
title Corporations, Par. 844, note (/), ante. 

(See original volume.) 

Debentures. 

Notes ($), (/).—Notwithstanding these Acts, a debenture creating in 
favour of a bank a floating charge on farming stock may be validly 
registered as an agricultural charge under Agricultural Credits Act, 1928, 
s. 9, see ibid., s. 14, and Vol. I., Par. 602, notes, ante. 

(Set original volume.) 


Receipt in Lieu of Reconveyance. 

Text. —By I,. P. A., 1925, s. 115 (9), the provisions of the section relating 
to the operation of a receipt (see Vol. XXI., Pars. 222, 547, post) shall (in 
substitution for the like statutory provisions relating to receipts given by or 
on behalf of an industrial or provident society) apply to the discharge of a 
mortgage made to any such society, provided that the receipt is executed 
in the maimer required by the statute relating to the society, but nothing 
in the section shall render a receipt given by or on behalf of any such society 
liable to any stamp duty which would not have been otherwise payable. 


Satisfaction of Registered Mortgage . . . 

Text. —As a result of the enfranchisement of copyholds by L. P. A., 1922, 
s. 128 (1), as from the end of 1925 the freehold estate in fee simple in 
copyholds mortgaged before the end of that year vested in the mortgagor 
(see L. P. A., 1922, Sched. XII. (8) (f), added to the schedule by L.°P. 
(Amendment) A., 1924, Sched. II., 4 (2) ), subject to a term of years vested 
in the mortgagee (L. P. A., 1922, Sched. XII. (1) (f) ), and on the repayment 
of such a mortgage no entry of satisfaction in the court rolls is necessary. 


Land Transfer Rules. 

Note (c).— Read “ Land Registration Rules, 1925, r. 92.” 

Note (d ).—Read “ ibid., r. 93.” 

Note (e). Read ibid., r. 152. As to the form of the inst rument 
ibid., Sched., Form 53. * 

(See original volume.) 


see 


Application. 

Note («).—Tho Registrar may now direct payment of costs preliminary 

p ' ov,d “‘ . u 

(See original volume.) 
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PARAGRAPH 

NUMBERS. 

79. 


80. 

81. 


82-84. 

85. 



87. 

88 . 


89-95. 

96. 



98. 

99-102. 

103. 


104-105. 

106. 


Contracts. 

Note («).—Now Companies Act, 1929, s. 29. See also Bridgetown Co¬ 
operative Society v. Whelan (1), [1917] 2 I. R. 39. 

(See original volume.) 

Promissory Notes etc. 

Note (s ).—See D&y v. Pullinger Engineering Co., [1921] 1 K. B. 77, 
dissenting from Premier Industrial Bank v. Carlton Manufacturing Co 
[1909] 1 K. B. 106. 

(See original volume..) 

Annual Audit. 

Text and Note (/).—Repealed. Every registered society must once 
in every year submit its accounts for audit to one or more of the public 
auditors appointed under the principal Act, who shall not hold any other 
office in connexion with the society (Industrial and Provident Societies 
(Amendment) Act, 1913, s. 2 (1), (2) ). 

Note (g ).-—See Par. 40, anle. 

Particulars in Annual Return. 

Note (?).—A registered society must, once at least in every three 
years, make out and send to the Registrar, with the annual return for 
the year, a special return signed by the auditor or auditors showing 
the holding of each person in the society (whether in shares or loans) at 
the date to which such annual return is made out (Industrial and Provident 
Societies (Amendment) Act, 1913 (3 & 4 Geo. 5, c. 31), s. 4). See also 
prescribed forms of annual return, A. R. 15, 1G, 17, 18. 

Note (k). —See Industrial and Provident Societies (Amendment) Act, 
1913 (3 & 4 Geo. 5, c. 31), s. 3(1), for amendment as to the date to which 
the annual return is to be made up. The return must be accompanied by a 
copy of the auditor’s report and of each balance sheet made during the 
period to which it relates (s. 3 (2) ). 

(See original volume.) 

Decision to be in Accordance with Rules. 

Note (p ).—See also McEUistrim v. Ballymacelligott Co-operative Agri¬ 
cultural and Dairy Society , [1919] A. C. 548, H. L. (claim that new rules 
were ultra vires held not to be dispute within arbitration clause). 

(See original volume.) 

Lien on Shares, and Set-off. 

Note ( q ).— Now Companies Act, 1929, s. 2G5. 

Costs. 

Note (c).—T he costs referred to are those of or incidental or pre¬ 
liminary to the inspection (Industrial and Provident Societies (Amend¬ 
ment) Act, 1913 (3 & 4 Geo. 5, c. 31), s. 9). 

Neglect to Give Notices, Returns etc. 

Notes (/)— (h). —Re-enacted by ibid., s. 10 ; but these offences may he 
committed not only by the society, but also by any officer or member 
thereof or any other person. 

(See original volume.) 

Recovery of Penalties. 

Note (e). — Any costs or expenses ordered by a registrar to be paid by 
any person are recoverable summarily before a court of summary jurisdic¬ 
tion as a civil debt, and where any proceedings are taken against a society 
for the recovery of any fine the summons or other process may be served 
by leaving a true copy thereof at the registered office of the society, or, 
if that office is closed, by posting the copy on the outer door of that 
office (ibid., s. 11). 

(See original volu-me.) 

Amalgamation. 

Note (k). —By ibid., s. 8, on the dissolution or transfer of engagements, 
as provided for in the Industrial and Provident Societies Act, 1893, ss. 53, 

58, the society will not be dissolved and registration of the society will not 
be cancelled until a certificate signed by the liquidator or by the secretary 
or some other officer of the society approved by the Registrar has been 
lodged with the Registrar that all property vested in the society has been 
duly conveyed or transferred by the society to the persons entitled. 
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PARAGRAPH 

NUMBERS. 

107. 

108. 

109. 

110 . 

111 . 

112 . 

113. 

114. 


115. 

116. 

117-118. 

119. 


120 . 

121 . 

122 . 


VOL. XVII.—Industrial, etc., Societies. 107—123 

Transfer of Engagements. 

Note ( l ).— See Par. 106, supra. 

(See original volume.) 

Conversion, Amalgamation, or Transfer. 

Text and Note (o).—N ow Companies Act, 1929, s. 2. 

Special Resolution. 

Text and Notes (q), (r ).—Now Companies Act, 1929, s. 2. 

Cancellation of Registry. 

Note (s ).—See Par. 106, supra . 

(See original ivlume.) 

By Order or Resolution. 

Note (u). —Now under Companies Act, 1929, ss. 337, 338. 

Limitation of Liability. 

Note (b ).—As to a liability to take up further shares, see Biddulph and 
District Agricultural Soc. v. Agricultural Wholesale Soc. and Industrial and 
Provident Societies (Amendment) Act, 1928, s. 1, Par. 21, notes, ante. 
As ho the meaning of withdrawable share “ withdrawn,” see Re United 
Citizens Investment Trust , Ltd. (cited Par. 41, note (/), ante ), at pp. 426, 
428, 434. 

(See original volume.) 

Jurisdiction ... for Compulsory Winding Up. 

Text and Note (e).—N ow Companies Act, 1929. 

(See original volume.) 

Notice of Proceedings to Set Dissolution Aside. 

This paragraph of the original text is no longer applicable; see Par. 
106, ante. 

Grounds of Cancellation. 

Note (v). —See Par. 106, ante. 

(See original volume.) 

Appeal. 

Note (h).— As to an appeal to the High Court, see, further, Industrial 
and Provident Societies Act Rules, 1916 ([1916J W. N. Part 11., p. 253). 

(See original volume.) 


123. 
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NUMBERS. 

124. 

125. 

126-127 

128. 


129. 


130. 

131. 

132. 

133. 


134. 


135. 

136. 


137 


138 


INFANTS AND CHILDREN. 

-♦-- 

(See original volume.) 

Full Age. 

Note (h). See also Re Sliurey, Savory v. Shurey, [1918] 1 Ch. 263. 

(See original volume.) 

Geiierully. In the Summary Jurisdiction Acts. 

, ^ T °™ s (<*)•—Now Children and Young Persons Act, 1933, 

s. 10/ (2), but 16 is altered to 17. 

Note (c).—For 12 and 16 substitute 14 and 17 (ibid., Sched. III.). 

Child . . . Acts . . Wills. 

Note fa).—Illegitimate and adopted children now included (Law 
Reform (Miscellaneous Provisions) Act, 1934, s. 2 (1) ). 

Xotf.s (//), (?).-—Now Y\. C. A., 1925, s. 4 (1). Adopted children are 
included ; see Adoption of Children (W. C.) Act, 1934, s. 1, Vol. XX., 
Par. 407, note (A), post. 

Text and Note (k). For the inclusion of legitimated children, see 
Legitimacy Act, 1926, s. 3, and Vol. II., Par. 736, ante. 

Inability of Infants to . . . Prejudice ... by Legal Acts. 

Note (e).~ See also Mackinlay v. Bathurst (1919), 36 T. L. R. 31, C. A. 
(See original volume.) 

Infants under . . . Protection of Sovereign. 

Note (o).— Now S. C. J. (Consolidation) Act, 1925, s. 56 (1). 

General Incapacity to Hold Public Office. 

Notes (d), (/), (g), (/>).—See now Local Government Act, 1933, s. 57. 
Text and Note (i). —Delete. 

Incapacity to Exercise the Franchise. 

Note (j). —Representation of People Act, 1918, s. 1. 

Notes (k)-(p).— See ibid,, s. 3. 

Text and Note (q).— Delete. 

(See original volume.) 

Other Prejudicial Acts. 

Note (p).—Conveyancing Act, 1881, s. 42, was repealed by L. P. A., 
1925, s. 20/ and Sched. \ il., except so far as it alfccts instruments which 
came into force before the end of 1925. By ibid,, s. 21, a married infant 
shall have power to give valid receipts for all income (including statutory 
accumulations of income made during the minority) to which the. infant 
may be entitled in like manner as if the infant were of full age ; and see 
I. A., 1925, s. 31 (2) (i.), which relates to the income of property held in 
trust for an infant under an instrument which comes into force after 1925 ; 

A. E. A., 1925, s. 47 (1) (ii.), which relates to the income of an infant’s 
share of the residuary estate of a person dying after 1925. These provisions 
apply to infants of both sexes (Interpretation Act, 1889, s. 1 (1) (a) ). 

Testamentary Incapacity. 

Note (a). —This last provision is re-enacted by Govt. Annuities Act, 
1929, s. 52 (f), (g). 

Appointment and Exercise of Office. 

Note (c).—A. E. A., 1798, was repealed by A. E. A., 1925, s. 56 and 
Sched. II., as respects successions on death after 1925. As to the effect of 
the appointment of an infant as executor by a person who dies after that 
year, see S. C. J. (Consolidation) Act, 1925, s. 165 (2); Vol. XIV., Par. 245, 
ante. 

Infant Sole Executor at the End of 1925—By L. P. A., 1925, 

Sched. I., Pt. III., Par. 3, where at the end of 1925 a legal estate in land 
is vested solely in an infant as a personal representative, or a trustee of a 
settlement, or on trust for sale or on any other trust, or by way of mortgage, 
or where at the beginning of 1926 a legal estate in land would by virtue 
of any provision of the Act or otherwise have been so vested if the infant 
were of full age, the legal estate and the mortgage debt (if an} 7 ) and interest 
thereon will by virtue of the Act vest in the Public Trustee, pending the 
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PARAGRAPH 

NUMBERS. 


138 

(contd.). 


appointment of trustees (a) as to the land, upon the trusts, and subject to 
the equities affecting the same (but in the case of a mortgage estate for a 
term of years absolute in accordance with the Act); and (b) as to the 
mortgage debt and interest, upon such trusts as may be requisite for giving 
effect to the rights (if any) of the infant or other persons beneficially 
interested therein. 



Administration Durante Minore ^tate. 

Note (e ).—The statutes here cited were repealed by A. E. A., 1925, s. 56 
and Sched. II., as respects successions on death after 1925. As lo the grant 
of administration to the guardian of an infant in such cases, sec S. C. J. 
(Consolidation) Act, 1925, s. 165 (1); Vol. XIV., Par. 432, ante. 

Note (<j ).— See note ( c), supra. 

Infant Co-executor with Adults. 

Notes (k), (i). —See S. C. J. (Consolidation) Act, 1925,s. 165, cited in 
notes (c), (e), ante. By L. P. A., 1925, Sched. I., Pt. ILL, Par. 4, where 
at the end of 1925 a legal estate in land was vested in two or more 
persons jointly as personal representatives, trustees, or mortgagees, and 
anv one of them was an infant, or where immediately after 1925 a le^al 
estate in land would by virtue of the Act or otherwise have been so 
vested if the infant were of full age, the legal estate in the land with 
the mortgage debt (if any) and the interest thereon vests by virtue of the 
Act in the other person or persons of full age (a) as to the legal estate, 
upon the trusts and subject to the equities affecting the same (but in the 
case of a mortgage estate only for a term of years absolute) ; and (b) as to 
the mortgage debt and interest, upon such trusts as may be requisite for 
giving effect to the rights (if any) of the infant or other persons beneficially 
interested therein. 


Vesting of Testator’s Real Estate. 

Text. —The provisions of S. C. J. (Consolidation) Act, 1925, s. 165, 
replacing A. E. A., 1925, a. 20, cited in notes (r), ( e ), ante, apply to real 
estate in the same manner as to personal estate, see A. E. A., 1925, s. 2 (1). 

Note (/).—As regards the estates of persons dying after 1925, see A. E. A., 
1925,s.l(l). 

Note ( 7 / 1 ).—By s. 2 (2), ibid., in the case of persons dying after 1925, 
where probate is granted to one or some of two or more persons named as 
executors, whether or not power is reserved to the other or others to prove, 
any conveyance of the real estate may be made by the proving executor 
or executors for the time being, without an order of the court, and shall be 
as effectual as if all the persons named as executors had concurred therein. 

Note (n). —L. T. A., 1897, ss. 1—5, were repealed by L. P. A., 1922, 
s. 156 (11) (see L. P. (Amendment) A., 1924, s. 1 and Sched. I.), as respects 
deaths after 1925 (see L. P. A. (Postponement) Act, 1924). Descent to the 
heir is abolished in the case of successions on such deaths, by A. E. A., 1925, 
s. 45 (1) (a). As to assents in respect of real estate, see ibid., s. 36. 

Note (o).—See A. E. A., 1925, s. 2 (2). 

Administration Durante Minore ^Etate .... is Next 
of Kin. 

Text. —In any case where a person dies intestate after 1925, the interest 
of any infant (except a surviving husband or wife) entitled to a share of 
the estate of the intestate in contingent on attaining full age or marrying, 
see A. E. A., 1925, ss. 47 (1) (i.), (3). As to the priority of right to a grant 
of administration in such a case, see Probate Rules (Non Contentious) 
Principal Registry, r. 123 ; District Registry, r. 116 ; Vol. XIV., Par. 387, 
ante. 

Note (r).—For “ Court of Probate Act, 1857, s. 73,” read, in the case 
of successions on death after 1925, “ S. C. J. (Consolidation) Act 1925 
s. 162(1).” ' 

Infant Trustee.Removal of Infant Trustee. 

Text. By L. P. A., 1925, s. 20, the appointment of an infant to be a 
trustee ui relation to any settlement or trust shall be void, hut without 
prejudice to the power to appoint a new trustee to fill the vacancy 

A conveyance after 1925 of a legal estate in land to an infant alone or 
to two or more persons jointly, both or all of whom are infants, on any 

M T 19°un r f d “' laration , of trust and " ill pa® no legal estate 
(Ibid., s. 1J (4) ). As to the case where an infant is at the end of 1925 a 
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PARAGRAPH 

NUMBERS. 

139 

{could.). 



mnXt a M P ' f a trUStee ’ Cith6r 0 ri g inal or substituted, and whethei 

nrnn^f d ^ \ C ° Urt or not ’ 13 an lnfant - As to the vesting of the trust 
property in such a case, see ibid., s. 40 ( 1 ). 

Notes (i), (k). As to the power of the court (see T. A., 1925, s. 67 (2)) 
to appoint new trustees, see ibid., s. 41. ' 


140. 

141-143. 

144. 

145. 

146. 

147-152. 

153. 

154-155. 

156. 


157-158. 

159. 


160-163. 

164. 

165. 


166. 

167. 


168-171. 

172. 


173. 


Vesting Order as to Land, Stock, or Chose in Action. 

lxt and Jvote (l ).~As to tho power of the court under T. A., 1925, to 

make vesting orders where a trustee is an infant, see s. 44 , which relates to 

land, and s. 51, -which relates to stock and things in action, including shares 

in British ships ,5id., s. 51 ( 1 )). See also s. 53 ; lie Gower's SMement, 
1 ar. 223, note ( 6 ), post. 


Infant Protector of Settlement. 

Nope {n ).~Sec t ol. XXIV., pp. 250 et scq., 255 ct seq. ; 

J). uJZ. 


Vol. XXV., 


{See original volume.) 

Powers Affecting Real and Personal Estate. 

Note (/).—See also Re Sutton, Boscawen v. Wyndliam, [1921] 1 Ch. 257. 

Infants Incapable of being made Bankrupt. 

Note (p).See also Re jM ewl, [191G] 2 I. R. 285, C. A., cited in title 
Bankruptcy and Insolvency, Par. 90, note (d), ante. 

Order and Disposition. 

Note {d). —Re-enacted b}' Bankruptcy Act, 1914, s. 38 ( 2 ) (c). 

(See original volume.) 

Capacity to Give Evidence. 

Note {d ).-~See also R. v. Dossi (1918), 87 L. J. (k. b.) 1024, C. C. A. 
(uncorroborated evidence of young child). 

(Sec original volume.) 

Marriage of Infant. 

I ext and Notes (< 7 ), (/<).—A marriage under 1G is now void, see Age 
of Marriage Act, 1929, s. 1, Vol. 1G, Par. 518, post. For consents 
now required and cases where the court (High Ct,, C. C., or C. S. J.) may 
act, see instead Guardianship of Infants Act, 1925, s. 9 , Sched. As to an 
adopted infant, see Adoption of Children Act, 1926, s. 5 (1), and Par. 2G0, 

])OSt. 


(Sec original volume.) 

Appointment by Infant of Guardian to his Children. 

Note ( 1 ). See now Wills (Soldiers and Sailors) Act, 1918, s. 4. 

Note (A.-).—See Guardianship of Infants Act, 1925, s. 5 (1), (2), and Par. 
287, notes, post. 

(See original volume.) 

Membership under Companies Act, 1929. 

Text and Note (d ).—Now Companies Act, 1929. 

Repudiation of Membership. 

Note (h ).—As to recovery back of money paid, see Steinberg v. Scala 
{Leeds), Ltd., [1923] 2 Ch. 452, C. A., Par. 210, note ( k ), post. 

{See original volume.) 

Depositor in Savings Bank. 

Note ( z). —Re-enacted by Govt, Annuities Act, 1929, s. 52 (g) ; for age 
limits, see s. 39. 


(See original volume.) 

Action during Infancy. 

Note {l). —But infants are not excepted from Public Authorities 
Protection Act, 1893, see Jacobs v. London County Council, Vol. XIX., 
Par. 365, note (/), post. 

{See original volume.) 
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PARAGRAPH 

NUMBERS. 

174. 


175. 


176-177. 

178. 


179 

180. 


181. 


182-185. 

186. 



188-189. 

190. 

191. 


VOL. XVII.— Infants and Children. 174—191 
Distinction Between Void and Voidable Contracts. 

Note (e).—See, further, Shears v. Mendeloff (1914), 30 T. L. R. 342 
(appointment of sole manager on commission to infant, a professional 
boxer; manager to instruct in boxing; no safeguard for infant's pro¬ 
tection; unenforceable). 

Infants Relief Act, 1874. 

Note (l). —See also Stocks v. Wilson , [1913] 2 K. B. 235 (contract for the 
purchase of goods which were not necessaries held void) ; and cf. Pearce v. 
Brain, [1929] 2 K. B. 310, at p. 314. The words “ goods supplied ” arc 
applicable to exchange as well as to sale (ibid.). 

Note (a). —See, further, Shears v. Mendeloff\ supra (contract held a 
trading contract and unenforceable). 

(Sec oriqinal volume.) 

Prejudicial Contracts. 

Note (k). —See, further, Roberts v. Gray (1912), 28 T. L. R. 387 : affirmed. 
108 L. T. 232, C. A. (infant liable on contract relating to billiard tour) ; 
Mackinlay v. Bathurst (1919), 3G T. L. R. 31, C. A. (contract for sinking 
lessons and payment of commission to teacher held binding); Doyle v. 
White City Stadium , Ltd. , [1935] 1 K. B. 110, C. A. 

Time for Repudiation of Voidable Contract. 

Note (o ).—See also Mackinlay v. Bathurst , supra. 

Ratification. Betting and Loans (Infants) Act, 1892. 

Note ( q ).—See also Ridley v. Peacock (1913), 30 T. L. R. 42 (post-dated 
cheque given by infant payable after majority in respect of loans to pay 
betting debts) ; Re Mead, supra (consent judgment). 

Note (r).—But as to contracts affecting property of a permanent 
nature, see Davies v. Bcynon-Harris, cited in Par. 234, note (e), post. 

Note (s).—As to the liability of an adult who signs a joint and several 
promissory note in respect of a loan to an infant, see Wauthier v. Wilson 
(1912), 28 T. L. R. 239, C. A. ; see also Gardner v. Wa infur (1919), 89 
L. J. (cn.) 98. 

Misrepresentation as to Age. 

Note (/).—See also Stocks v. Wilson, [1913] 2 K. B. 235 (fraudulent mis¬ 
representation as to age on purchase of goods not necessaries) ; Leslie ( R .), 

]Ml. v. SheiU, [1914] 3 K. B. 607, C. A. (loan obtained by infant from 
money-lender by fraudulent misrepresentation as to age held not recover¬ 
able, either as damages for fraudulent misrepresentation or on the ground 
that he was compellable in equity to repay the money actually received 
by reason of his fraud, there being no accounting nor fiduciary relation). 

In Obtaining a Loan on Credit. 

Note (c).— See, further, Leslie. (R.), Ltd. v. Sheill, supra. 

(See oriqinal volume.) 

Liability for Necessaries. 

Note (/>).—See, further, Shears v. Mendeloff (1914), 30 T. 1,. R. 342 
(circumstances (see Par. 174, note (e), ante) in which a contract was 
held to be not a contract for necessaries in the sense that it was for the 
education or instruction of the infant). 

Articles Suitable to Position. 

Note (a).—See, further, Fawcett v. Smetkurst (1914), 84 L. J. (e. b.) 473 
(hire by infant, receiving an allowance of £80 per annum, of motor car to 
fetch his luggage six miles away: held not a contract for necessaries bv 
reason of a condition that the car was to be at the infant’s risk, but, 
scmble, that it would have been a contract for necessaries if without 
such condition the hire of the car had been at taxi-cab rates). 

Education. 


Note (c).—See also Mackinlay v. Bathurst (1919), 36 T. L. R. 31, (J. A. 
(singing lessons). 

(See oriqinal volume.) 

Apprenticeship.Liability on Covenants. 

Note ( o ). —See also Dillingham v. Harrison, [1917] W. N. 305. 

Note (A).—Compare Waterman v. Fryer , infra. 

Dissolution and Termination of Aporenticeshio 

Note (/:).—Where the infant by his conduct repudiates his contract 

inflow }r r , may aCCC| > h ® r r esoission - Providing it be for the benefit of tlx 
infant (\\ aterman v. Fryer, [1922] 1 K. B. 499). 

0 
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193. 

194. 

195. 


196. 

197. 


198. 

199. 


Bankruptcy of Master. 

Notes (o), (p). Re-enacted by Bankruptcy Act, 1914, s. 34 (1), (2). 
(See original volume .) 


Compensation to Apprentices. 

Notes (e), (/).—Now W. C. A., 1925, s. 3 (1). 

Provisions of Ordinary Contracts of Service. 

^V iJ ih) ~ ^ contract may be so closely connected with a contract of 
employment that it must have applied to it the considerations which 
apply to a contract of service, see Doyle v. White City Stadium ,, Ltd., 

I 1 k. B. 110, 0. A. (agreement to abide by rules of Boxing Control 

Hoard). 


(See original volume.) 

Liability for Trade Debts. 

Note (<?).—See also Cowern v. Nield, [1912] 2 K. B. 419 (non-liability of 
infant trader on contract); Slocks v. Wilson, [1913] 2 K. B. 235; IMie 
(R.), Ltd, v. Shall. [1914] 3 K. B. 607, C. A. 

(See original volume.) 

General Liability for Torts. 

Note (i).— See North v. Wood, [1914] 1 K. B. 629 (as to the liability 
of the father of an infant owning a savage dog); and title Animals, 
Par. 815, ante ; and as to a father's liability for damage by his son’s air-gun, 
see Bebee v. Sales (1916), 32 T. L. R. 413, cited in title Negligence, Par. 
640, note (a), post. 

Particular Torts. 

Note (k). —An action for money had and received cannot be maintained 
against an infant unless in substance the cause of action is ex delicto 
(Cowern v. Nield, supra) ; where, therefore, the cause of action is in 
substance ex contractu, and is so directly connected with the contract 
that the action would be an indirect way of enforcing the contract, a 
claim for money had and received by an infant for the plaintiff’s use 
must fail; see Leslie (R.), Ltd. v. Sheill, supra (loan obtained by infant 
from money-lender by fraudulent misrepresentation as to age). 

Tort Founded on Contract. 

Note (b). —Sec, further, Fawcett v. Smethnrst, supra (motor car hired 
by infant to fetch his luggage six miles away, and journey extended to 
twelve miles by the infant taking a friend whom he had met for a drive : 
held, the car having caught fire on the return journey without any negli¬ 
gence on the infant’s part, that the extended journey did not make him 
an independent tortfeasor). 


200. Acquisition of Property. 

Text.— After 1925, an infant is incapable of acquiring or of holding a 
legal estate in land, see L. P. A., 1925, s. 1 (6). By S. L. A., 1925, s. 27 (1), 
a conveyance after that year of a legal estate in land to an infant alone, or 
to two or more persons jointly, both or all of whom are infants, for his or 
their own benefit shall operate only as an agreement for valuable con¬ 
sideration to execute a settlement by means of a principal vesting deed, 
and a trust instrument (see Vol. XXV., Par. 956, post) in favour of the 
infant or infants, and in the meantime to hold the land in trust for the 
infant or infants. 

Where after the end of 1925, by virtue of any instrument or instruments, 
including a deed, will, or Act of Parliament, any land stands limited in 
possession for any person, being an infant, for an estate in fee simple or 
for a term of years absolute, it is to be deemed subject to a settlement 
consisting of the instruments in question (S. L. A., 1925, s. 1 (1) ), and 
consequently is to be regarded as settled land (s. 2); and where by 
reason of an intestacy or otherwise there is no instrument under which 
the interest of the infant arises or is acquired, a settlement is deemed to 
have been made by the intestate, or by the person whose interest the 
infant has acquired (s. 1 (2) ). An infant is deemed to be entitled in 
possession notwithstanding any subsisting right of dower (not assigned 
by metes and bounds) affecting the land ; and where dower has been 
assigned by metes and bounds, the letters of administration or probate 
granted in respect of the estate of the husband of the dowress is deemed 
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a settlement made by the husband (s. 1 (3)). See also Re Taylor, Pullan 
v. Taylor , Vol. XI., Par. 11, ante . 

Any legal estate vested in an infant at the end of 1925, which is not an 
estate in fee simple or for a term of years becomes an equitable estate 
(L. P. A., 1925, s. 39 and Sched. I., Pt. I.). 

By par. 3 (1) of Sched. II. to S. L. A., 1925, where at the end of 1925 
an infant is beneficially entitled to land in possession for an estate in 
fee simple or for a term of years absolute, or would, if of full age, be a 
tenant for life or have the powers of a tenant for life (this includes a tenant 
in tail, see ibid., s. 20 (1) ), the settled land will by virtue of the Act very 
in the trustees (if any) of the settlement, or if there are none in the Public 
Trustee pending the appointment of new trustees, upon such trusts as 
may be requisite for giving effect to the rights of the infant and other 
person (if any) interested. 

The Public Trustee does not act in the trusts unless be is duly requested 
(see Vol. XXVIII., Par. 435, post), and he may, until he has accepted the 
trust, be replaced by the appointment of other trustees (as to the appoint¬ 
ment of trustees in this case, see title Trusts and Trustees, Vol. XXVIII., 
post). If there are at the end of 1925, trustees appointed under S. L. A.] 
1882, s. GO (see Par. 228, post), who have power to act generally or for any 
specific purpose on behalf of the infant, they will by virtue of the Act 
become and be the trustees of the settlement (S. L. A., 1925, Sched. II., 
3 (3) ). The trustees of the settlement must execute a principal vesting 
deed (see Vol. XXV., Par. 85G, post) (ibid., 3 (4) ). The provisions of 
this paragraph of the schedule also apply in any case where two or more 
infants would, if all of them were of full age, together constitute the tenant 
for life or have the powers of a tenant for life (ibid., 3 (G) ). The paragraph 
extends to the legal estate unless it was, or became immediately at the 
end of 1925, vested in personal representatives (ibid., 3 (2) ). 

Where land to which an infant is beneficially entitled in possession for 
an estate in fee simple or for a term of years vests in the Public Trustee, 
and he does not become the trustee of the settlement, and no trustees are 
appointed in his place, it will vest in the infant when he attains full a^e 
(ibid. (3) (1) (v) ). 


Infant Entitled to Land Jointly with One or More Adults.—A 

conveyance after 1925 of a legal estate to an infant jointly with one or 
more persons of full age operates to vest the legal estate in the other or 
others upon the statutory trusts (see L. P. A., 1925, s. 35 ; Vol. XXIV., 
Par. 389, post), but not so as to sever any joint tenancy in the proceeds of 
sale or in the rents and profits until sale, or to affect the right of a tenant 
for life or statutory owner to have settled land vested in him (L. P. A., 
1925, s. 19 (2) ). If so conveyed on any trusts, it will operate as if the" 
infant had not been named, without prejudice to any beneficial interest 
intended to be provided for the infant (ibid., sub-s. 5).* 

As to the case where the conveyance is made to persons by way of grant 
or transfer of mortgage, see ibid., sub-s. 6 ; Par. 217, post. Where at the 
end of 1925 a legal estate in land is vested in an infant jointly, with one 
or more other persons of full age beneficially, the legal estate will by virtue 
of L. 1. A., 1925, \est in that other or those other persons on the statutory 
trusts, but not so as to sever any joint tenancy in the net proceeds of 
sale or in the rents and profits uutil sale (ibid., Sched. I., Pt. III. (2) ). 
Where as a result the legal estate becomes vested in a sole trustee, a power 
of appointing new trustees arises, see Vol. XXVIII., Par. 150, note lm) 
post. v '* 


Where at the same date land is held at law or in equity in undivided 
shares vested in possession, and the entirety of the land is not settled land 
or vested in trustees or personal representatives, and one or more of the 
persons in whom the entirety is vested is or are under age, the entirety of 
the land will vest, free from incumbrances affecting undivided shares and 
from incumbrances affecting the entirety which under the same Act or 
otherwise are not secured by a legal term of years absolute, in the Public 
Trustee upon the statutory trusts ; see, further, L. P. A., 1925 Sched T 

^ ^ P ' A-, 1926, and Vol XXl£ 

mortgagees, see L. P. A., 1925, Sched. I. Pt. m . l p lve ^’ trustees or 
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person dying after 1925, see A. E. A., 1925, s. 45 (1) (a); title Descent and 
Distribution, Vol. XI., Par. 11, ante. 


Legacy to Infant. 

Note (m ).—See also Re Schnapper, [1928] Ch. 420. As to the power of 
a married infant to give a good receipt for the income of a legacy or share of 
the estate of an intestate, see L. P. A., 1925, s. 21 : A. E. A., 1925, s. 47 (1) 
(ii.) : Par. 136, ante. 

Note (q ).—For “ T. A., 1893, s. 42,” read “ T. A., 1925, s. 63.” Where 
a legacy is left to an infant absolutely, the personal representative may, 
after 1925, obtain a discharge by appointing a trust corporation or two or 
more trustees for the infant and vesting the property in them, see A. E. A., 


1925, s. 42 ; Vol. XIV., Par. 629, ante. An assent to a devise of land to an 
infant or to two or more infants as joint tenants will not convey the legal 
estate, see L. P. A., 1925, ss. 19 (1), 205 (1) (ii.); S. L. A., 1925, s. 27 (1), 
supra . A share of residuary estate which devolves on an infant by reason 
of the intestacy of any person who dies after 1925 is held by the personal 
representatives upon trust for sale (see A. E. A., 1925, s. 33), and they have 
powers of management and administration (see ibid., s. 39 (1) ), or they 
may vest it in a trust corporation or two or more trustees upon trust for 


the infant (ibid., s. 42). 


(See original volume.) 

Property Subject to Burdens and Conditions. 

Note (l ).—On the same principle it seems that upon a conveyance after 
1925 to an infant of land formerly copyhold, but enfranchised by L. P. A., 
1922, s. 128 (1) (see Vol. VIII., Par. 290, ante), his equitable estate would 
be subject to the manorial rights reserved by the section. As to copyhold 
lines after 1925, see L. P. A., 1922, s. 130, Vol. VIII., Pars. 59, 62, 66, 
77, 78, ante. 


204 . Gifts to Infants. 

Note (r).—After 1925, the gilt of real estate to an infant will vest in him 
only an equitable interest, see S. L. A., 1925, s. 27 (1) ; Par. 200, supra. 

Note (c).—The Statute of Distributions of 1671 was repealed by L. P. A., 
1922, s. 150 (3), as respects successions on death after 192.), see L. P. A. 
(Postponement) Act, 1924. As to bringing into account money paid to a 
child or settled for his benefit by a person who dies intestate after that 
year, see A. E. A., 1925, s. 47 (1) (iii.); Vol. XI., Par. 37, ante. 

205 . (Sec original volume.) 

206 . Alienation by Infant Voidable. 

Note (?').—After 1925 an infant can no longer convey gavelkind land by 
feoffment, see L. P. A., 1925, s. 51 (1) ; Par. 211, post. # , 

Note (/).—Infant Settlements Act, 1855, is not affected by the provisions 
of S. L. A., 1925, provided that a legal estate in land is not vested in an 

• infant, 6ee ibid., s. 27 (2). 

207 - 209 . (See original volume.) 

210 . Alienation by Payment on Delivery. 

Note ( i ).—So also a specific chattel under a void contract cannot be 
recovered where infant has enjoyed the benefit of it unless there is a total 
failure of consideration (Pearce v. Brain, [1929] 2 K. B. 310). 

Note (k). —The question is not whether the infant has derived any real 
advantage, but whether there has been a total failure of consideration 
(Steinberg v. Scala (Leeds), Ltd., [1923] 2 Ch. 452, C. A. (shares allotted 
proved to have been at one time of some value, thus no total failure); 
Hamilton v. Vaughan-Shcrrin Eleetrical Engineering Co., unless distin¬ 
guishable, overruled). 

Waiver of Rights by Feme Covert. 

Note (m ).—As to the power of an infant married woman to give a va 
receipt for income paid to her, see L. P. A., 1925, s. 21 ; Par. 136, ante. 

211. Feoffment of Gavelkind Land by Infant of Fifteen. 

Text.— Bv s. 51 (1) of L. P. A., 1925, all lands and all interests.therein 

are after 1925 (ibid., s. 209 (2) ) incapable of berng conveyed by livery or 

livery and seisin, or by feoffment. „ 

Note (c).— Statute of Frauds, s. 1, and Real Property Act, 1840, s. o, 

are repealed bv L. P. A., 1925. s. 207 and Sched. VII. 
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Sale for Payment of Debts of Deceased Persons. 

Note (g).— Debts Recovery Act, 1830, s. 11, is repealed by A. E. A., 
1925, as respects the estates of persons dying after 1925, and L. T. A., 
1897, s. 1, by L. P. A., 1922, s. 156 (11). The exception of legal estates 
in copyholds is abolished by the general enfranchisement of copyholds by 

L. P. A., 1922, s. 128 (1), as from the end of 1925, see Vol. VIII., Par. 290, 
ante. 

Notes (h) — (k). —Repd. by A. E. A., 1925, s. 56 and Sched. II. 

(See original volume.) 

Sale in Partition Action. 

Notes (o), (p).— Partition Acts, 1868 and 1876, arc repealed by L. P. A., 
1925, s. 207, Sched. VII., without prejudice to any proceedings under them 
pending on the 1st January, 1926. As to such proceedings, see Vol. XXI., 
Par. 1578, post. As to undivided shares subsisting at that date, or subse¬ 
quently created, see Vol. XXIV., Par. 397, post. 

Sale in Redemption or Foreclosure Action. 

Note (t ).—C. A., 1881, ss. 25, 71 and Sched. II., are repealed by L. P. A., 
1925, s. 207 and Sched. VII., as from the end of 1925. As to the power of 
the court to order a sale in a redemption or foreclosure action after that 
date, see ibid., s. 91 ; Vol. XXI., Pars. 291, 485, post. 


Acquisition of the Lands of Infants for Special Purposes. 

Note (g ).—Replaced by P. L. A., 1927, s. 161, which was repd. by Local 
Govt. Act, 1929, Sched. XII. 

Note (hi).— See S. L. A., 1925, s. 1 (1) (ii.) (d), (2); Par. 200, ante. 

Note (n ).—Housing of the Working Classes Act, s. 74 (l) (a), and S. L. A., 
1890, s. 18, are repealed by S. L. A., 1925, s. 119 and Sched. V., and are 
replaced by ibid., s. 57. As to the application of capital money under the 
Act for the provision of small dwellings, see ibid., s. 83 and Sched. 11L, 
Pt. I. (xxii.); Vol. XVIII., Par. 678, note ( f), post. 

Note (o).— Sub-sects. (4), (5), replaced by S. L. A., 1925, s. 57 (2), see 
Vol. XXV., Par. 1135, post. 


Infant Trustee of Land. 

Note {p ).~See T. A., 1925, ss. 44 (1 ) (ii.), 67 (2). As to the effect of the 
coming into force of L. P. A., 1925, at the beginning of 1926, upon the 
estate of an infant trustee of land in whom it was at that date vested, or 
would have been vested as a result of the passing of that Act if he had not 
been an infant, s ee ibid., Sched. I., Pt. III.; Pars. 138, 200, ante. As to 
the effect of an appointment after that date of an infant as trustee, or of a 
conveyance after that date of a legal estate in land to an infant either 
solely or jointly with others, whether all those others are infants or some of 
them are of full age, see ibid., ss. 19, 20 ; Pars. 139, 200, ante. 

Note (</).—See T. A., 1925, s. 50. 


Infant Trustee of Stock. 

Note (/*).—See ibid., s. 68 (17). 

Note (s). —See ibid., s. 51 (1) (ii.) (a). 

Infant Mortgagee. 

Note (t). —See ibid., s. 45. A grant or transfer of a legal mortgage of 

land to an infant after 1925 will operate only as an agreement for valuable 

consideration to execute a proper conveyance when the infant attains full 

age, and in the meantime to hold any beneficial interest in the mort^re 

debt in trust for the persons for whose benefit the conveyance was intended 

If the conveyance is made to the infant and another person or other persons 

of full age, it will operate as if the infant had not been named, but without 

prejudice to any beneficial interest in the mortgage debt intended to be 
provided for the infant (L. P. A., 1925, s. 19 (6) ). 

As to cases where a legal estate in land is vested at the end of 1925 in 

»' m‘; XXSgS!** “ b ~ - « ~ M.W t 

Conversion of Real and Personal Property 

Text and Note (a).— Read “ S. L. A., 1925 ” * 

Note ( b ).— See ibid., s. 73 (1) (x.), (xi ) (xii ) fviv \ 
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ss. 20, 38-40 ” ; for “ S. L. A., 1882, s. 22 (5),” read " S. L. A., 1925, 
s. 75 (5).” In the case of any death after 1925 the devolution of real and 
personal estate is assimilated by A. E. A., 1925 ; see title Descent and 
Distribution, Vol. XL, Par. 11, ante. 

Management of Property and Application for Benefit. 

Note (/).—See also Re Wakley, Wakley v. Vachell (1919), 148 L. T. Jo. 
198 (primary fund where more than one source of income) ; reversed on 
another point, [1920] 2 Ch. 205, C. A. 



Income of Stock. 

Note ( g). —Infants’ Property Act, 1830, is repealed as obsolete by 
L. P. (Amendment) A., 1924, s. 10 and Sched. X. 


Management of Land. By Whom Powers Exercisable. 

Note (j ).—See also Re Locke (1913), 47 I. L. T. 147 (appointment of 
trustees with power of management and leasing). 

Note (k ).—The words “ other than a married woman ” were repealed by 
0. A., 1911, s. 14 ; see now S. L. A., 1925, s. 102, which contains no such 
exception. See also Re Lethbridge , Couldwell v. Lethbridge (1917), 61 Sol. 
Jo. 630 (trustees are not responsible if they do not exercise the power). 

Notes ( l), (m ).—By S. L. A., 1925, s. 102 (1), the powers may be 
exercised by the trustees appointed for the purpose by the settlement, or 
if there are none so appointed, then by the trustess of the settlement (for 
definition, see ibid., s. 30), unless the settlement or the order of the court 
whereby they or their predecessors in office were appointed to be such 
trustees expressly provides to the contrary, or if there are none, then by 
any persons appointed as trustees for the same purpose by the court on 
the application of a guardian or next friend of the infant. This is subject 
to an express appointment by the settlement, or the court, of trustees for 
the purposes of the section, or of any enactment replaced by it {ibid., 
s. 102 (4) ). 


Infants Contingently Entitled.— Where any person becomes contin¬ 
gently entitled to land under an instrument coming into force after 1925, 
the same section will apply (subject to any prior interests or charges affect¬ 
ing that land) until his interest vests, or if his interest vests during his 
minority, until he attains majority (ibid., s. 102 (5) ). This again is subject 
to the expression of a contrary intention in the instrument under which 
the contingent interest of the infant arises, and to the terms of that 
instrument and the provisions contained in it (ibid., s. 102 (6) ). 

Note (n).—See now S. I.. A., 1925, s. 113 (1), (2). 

Note (o). —As to the case where settled land is held after 1925 in 
trust for persons entitled in undivided shares, see ibid., s. 36 (1), (2); 
Vol. XXV., Par. 1146, post. 


Extent of Powers. 

Note (p). —See title Insurance, Par. 1082, post. 

Note (q). —C. A. 1881, s. 42 (1), is replaced by S. L. A., 1925, s. 102 (1); 
see notes ( l ), (m), (o), supra. For “ C. A., 1881, s. 42 (2),” read “ S. L. A., 
1925, s. 102(2).” 

Note (r). —Read “ ibid., s. 102 (3).” 

Application of Income. 

Notes (t), (u ).—C. A., 1881, ss. 42 (4), (5), 43, were repealed by L. P. A., 
1925, s. 207, Sched. VII., as regards instruments coming into force after 
1925. The statutory powers of maintenance and accumulation which 
are implied in such instruments are contained in T. A., 1925, s. 31 ; see 
infra. 

221. Powers of Maintenance. 

Note (a).—See also Re Cooper, Cooper v. Cooper, [1913] 1 Ch. 350 
(maintenance clause in will ceasing on marriage) ; Re Borwick's Settle¬ 
ment, Woodman v. Boririck, Re Woodman, [1916] 2 Ch. 304, cited ^ 
Par. 251, note (n), p>ost. See Par. 220, notes (t), (u), ante. By T. A., 19 o, 
s. 31 (1), where any property is held under an instrument which same in 
force after 1925 (sub-s. 5), or, by reason of the intestacy of a person dying 
after that year (A. E. A., 1925,‘s. 54), by trustees in trust for any person 
for any interest whatsoever, whether vested or contingent (including, y 
A. E. A., 1925, s. 47 (1) (ii.), an interest contingent on attaining the age ol 
twenty-one, in the residuarv estate of an intestate), then, subject to an} 
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prior interests or charges affecting that property during the infancy of any 
such person, if his interest so long continues, tho trustees may, at their sole 
discretion, pay to his parent or guardian, if any, or otherwise apply for or 
towards his maintenance, education, or benefit, the whole or such part, if 
any, of the income of that property as may, in all the circumstances, be 
reasonable, whether or not there is any other fund applicable to the 
same purpose, or any person bound by law to provide for his maintenance 
or education. 

In deciding whether the whole or any part of the income of the property 
is during a minority to be paid or applied for the purposes aforesaid, the 
trustees are to have regard to the age of the infant and his requirements 
and generally to the circumstances of the case, and in particular to what 
other income, if any, is applicable for the same purposes ; and where trustees 
have notice that the income of more than one fund is applicable for those 
purposes, then, so far as practicable, unless the entire income of the funds 
is paid or applied as aforesaid or the court otherwise directs, a proportionate 
part only of the income of each fund shall be so paid or applied (T. A., 
1925, s. 31 (1) ). 

The above applies in the case of a contingent interest only if the limita¬ 
tion or trust carries the intermediate income of the property, but it applies 
to a future or contingent legacy by the parent of, or a person standing in 
loco parenlis to, the legatee, if and for such period as, under the general 
law, the legacy carries interest for the maintenance of the legatee, and in 
any such case as last aforesaid the rate of interest is (if the income available 
is sufficient, and subject to any rules of court to the contrary) 5 per cent, 
per an. (s. 31 (3) ). 

The trust above referred to is that which creates the contingent life 
interest in favour of the infant; and thus, where there is a direction to 
accumulate and capitalise the income until the contingency, the contingent 
interest does not carry the intermediate income, and the trustees have, 
therefore, no power to apply that income towards the infant’s maintenance 
(Re Reade-Revell, [1930] 1 Ch. 52). 

As to not carrying intermediate income, see also Re Spencer, [1934] 
W. N. 209. 

These provisions apply to a vested annuity as if tho annuity were the 
income of property held by trustees in trust to pay the income thereof to 
the annuitant for the same period for which the annuity is payable, save 
that in any case accumulations made during the infancy of the annuitant 
are to bo held in trust for the annuitant or his personal representatives 
absolutely (T. A., 1925, 8. 31 (4) ). 

Note (b).— The provision of T. A., 1925, s. 31 (1), above cited applies 
also where the property is held by a personal representative (ibid., s. 68 
(17) ), which means the executor, original or by representation, or adminis¬ 
trator for the time being of a deceased person (ibid., s. 68 (9) ). 

Note (c).— See note (a), supra. 

Note (d).— See also Re Boulter, Capital and Counties Bank v. Boulter, 
[1918] 2 Ch. 40 (infant contingently entitled to fund for life). 

See as regards instruments coming into force after 1925 and intestacies 
occurring after that date, T. A., 1925, s. 31 (1), supra. 

Note (e).—See now ibid., s. 31 (3), supra. See also Re Jones , Par. 279, 
note (/), post. 

Note ( f ).— See note (e), supra. See also Re Eyre and Re Raine, cited 
in Vol. XIV., Par. 631, note (y), ante. 


Application to Income. 

Note (h).— See, further, Re Bass, [1914] W. N. 368 (Public Trustee held 
to have power to allow as from the death of intestate maintenance for 
infants out of their shares as next of kin); Re Berwick's Settlement , supra. 
See I ar. 220, notes ( t ), ( u ), supra ,* and as to the cases where C A 1881 
s. 43, does not apply, T. A., s. 31 (1), supra. ' ** 

Note (i). In the case of trusts arising under an instrument coming into 
force, or ot an intestacy occurring on the death of a person who dies°after 
1925 (see T. A., 1925, s. 31 (5)), it is provided by sub-s. 2, * bid, thoHiSS 
mfancy of any person on whoso behalf capital is held by trustees as “n 
sub -s. 1, if his interest so long continues, the trustees shall accumulate 
aU the residue of the income m tho way of compound interest hv l» f l • 
the same and the resulting income thereof from timA fnf • lr J vesfcm & 
investment., and S .hot. ,£££££ Soil™ 

pern* (a) attains ,h. a S , ol 
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and liis interest, in such income during his infancy or until his marriage is 
a vested interest, or (b) on attaining the age of twenty-one years or on 
marriage under that age becomes entitled to the property from"which such 
income arose in fee simple, absolute or determinable, or absolutely, or for 
an entailed interest, the trustees shall hold the accumulations in trust for 
such person absolutely, but without prejudice to any provision with respect 
thereto contained in any settlement by him made under any statutory 
powers during his infancy, (ii) In any other case the trustees shall, not¬ 
withstanding that such person had a vested interest in such income, hold 
the accumulations as an accretion to the capital of the property from 
which such accumulations arose, and as one fund with such capital for all 
purposes, and so that, if such property is settled land, such accumulations 
shall be held upon the same trusts as if the same were capital money arising 
t herefrom. As to the power of a married infant to give receipts for income, 
sec Par. 137, ante. If the infant on attaining the age of twenty-one years 
has not a vested interest in the income, the trustees are thenceforth to pay 
the income of the property and of any accretion thereto under sub-s. 2 
to him, until he either attains a vested interest therein or dies, or until 
failure of bis interest (T. A., 1925, s. 31 (1) (ii.) ). 

As to the method of dealing with accumulations of income provisionally 
assigned to infant members of a fluctuating class, see Re King , Public 
Trustee v. Aldridge , [1928] Ch. 330. 

Note (j). —In cases arising in the circumstances specified in the last note, 
see T. A., 1925, s. 31 (2), to the same effect. 

{See original volume.) 

Powers of Court as to Maintenance out of Income. 

Note (p).—See T. A., 1925, s. 31 (1); Par. 221, notes (a), (c), ante 


Maintenance out of Income . to be Accumulated. 

Note (q ).—See also Isynck v. Lynch, [1931] I. R. 517. 


224. 

225. 


Application of Capital for Maintenance. 

Note {b ).—See also Re Biulger, Badger v. Badger, [1913] 1 Ch. 385, 
C. A. (charge for maintenance refused where the infant's only property 
was a reversionary interest in real estate expectant on the death of a lady 
aged eighty-five) ; Morgan v. Morgan, (1917] 1 I. R. 181. 

When; an infant is tenant in tail in remainder the court has now power 
under T. A., 1925, s. 53, to appoint a person to convey for the purposes 
of the section the land (.subject to interests having priority to the infant's 
interest) in as full and as ample a manner as if the infant were of full age 
and had executed a conveyance in accordance with Pines and Recoveries 
Act, 1833; thus a mortgagee may be given an effective charge on the 
fee simple {Re (lower's Settlement, [ 1934] Ch. 385). 


{See original volume.) 

Advancement out of Capital by Trustee or the Court. 

Text. —By T. A., 1925, s. 32 (1), in the case of a trust constituted or 
created after 1925 {ibid., sub-s. 3), or of a share of the residuary estate of 
a person dying intestate after that year which is held upon the statutory 
trusts for the issue of any person (see A. E. A., 1925, ss. 47 (1), 54; 
Vol. XI., Par. 37, ante), the trustees may at any time or times pay or 
apply any capital money subject to the trust, for the advancement 
or benefit, in such manner as they may, in their absolute discretion, 
think tit, of any person entitled to the capital of the trust property 
or of any share thereof, whether absolutely or contingently on his 
attaining any specified ago or on the occurrence of any other event, or 
subject to a gift over on his death under any specified age or on the occur¬ 
rence of any other event, and whether in possession or in remainder or 
reversion, and such payment or application may be made notwithstanding 
that the interest of such person is liable to be defeated by the exercise of a 
power of appointment or revocation, or to be diminished by the increase 
of the class to which he belongs. If the person to wdiom an advancement is 
made is or becomes absolutely and indefeasibly entitled to a share in the 
trust property, the money so paid or applied must be brought into account 
as part of such share (T. A., 1925, s. 32 (1) (b) ). No such payment or 
application may be made so as to prejudice any person entitled to an\ 
prior life or other interest, whether vested or contingent, in the mone\ 
paid or applied unless such person is in existence and of full age an 
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consents in writing to such payment or application (s. 32 (1) (c) ). 
These provisions apply only where the trust property consists of money 
or securities or of property held upon trust for sale calling in and con¬ 
version, and such money or securities, or the proceeds of such sale, calling 
in and conversion are not by statute or in equity considered as land, or 
applicable as capital money for the purposes of the S. L. A., 1025 (T. A., 
1925, s. 32 (2)). 

For instance of application to the proceeds of a trust for sale, see Re 
Stimpson's Trusts, [1931] 2 Ch. 77, holding that “ applicable as capital 
money for the purposes of S. L. A., 1925,’’ does not refer to land held on 
trust for sale. 


“ Occurrence of any other event ” includes t he double event of specified 
age and survivorship [Re Garrett, [1934] Ch. 477). 

As to s. 32 (1) (r) the power to consent is effective not withstanding a 
restraint on anticipation (Re Garrett , supra). 

Note (d).—See also Khtg v. King, [1918] 2 Ch. (57 (power of court 
where trustee refuses to exercise discretion). 


226 . 
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228 . 


Extent of Power. 

Text. — Under the statutory power of advancement (see supra) the 
money paid or applied for the advancement or benefit of any person 
may not exceed altogether one-half of the presumptive share or interest 
of that person (T A., 1925. s. 32 (1) (a) ). 

Note (<?).—See also Re Winch's Settlement, Which v. Winch , [1917] 1 Ch. 
<533 (tenant for life of income of settled fund, with ultimate reversionary 
interest in the corpus contingent on failure of prior trusts, held not to be 
entitled to advancement). As to the advancement out of appointed and 
unappointed funds, see Re Hodgson , Weston v. Hodgson , [1913] 1 Ch. 34. 

Note (i).— See also Re Mead (1918), 88 L. J. (oh.) 8(5, C. A. 

Text and Note (j).—But the terms of the will in this case were held to 
prevent an extension. It appears to be a matter of construction in each 
case as to whether the power is or is not confined to infancy. 


Purpose of Advancement. 

Note (o). — See also King v. King, supra (advancement to pay legacy 
duty) ; Re Mead (“ establishing in business ”). 


Infants’ Land Deemed Settled Land. 

Text and Note (/).—As to the cases where an estate in land vested in 
an infant is after 1925 to be deemed settled land, see S. L. A., 1925, s. I 
(1) (ii.) (d), (2) ; Par. 200, ante. 

Note ( b ).—A tenant for life, or a person having the powers of a tenant 
for life under S. L. A., 1925, must be of full age, see ibid., ss. 19 (1), (3), 
20 (1). As to the exercise of the powers where the only person entitled in 
possession is an infant, see ibid., s. 26 (1), infra. C. A., 1881, s. 41, is repealed 
by L. P. A., 1925 ; Settled Estates Act, 1877, is repealed by S. L. A., 1925. 


Exercise of Powers of T. for L. in Case of Infancy. 

Note (c). —See Pars. 200, ante, 227, supra. 

Note (d). —For “ Settled Land Acts, 1882 to 1890,” read “ S L A 
1925.” 


Note (e).— Read “ S. L. A., 1925, s. 20 (1),” see note (g), infra. 

Note (/).—Read “ Ibid., ss. 38—72.” 

Note (g).—By ibid., s. 20 (1), during the minority of the infant, if the 
settled land is vested in a personal representative, the personal repre¬ 
sentative, until a principal vesting instrument has been executed pursuant 
to the provisions of the Act, and in every other case the trustees of the 
settlement, shall have, in reference to the settled land and capital money, 
all the powers conferred by the Act and the settlement on a tenant for life' 
and on the trustees of the settlement. Where the settled land is vested in 
a personal representative the trustees may require a principal vesting deed 
to be executed for vesting the legal estate in the settled land in themselves 
in any case where during the minority the infant, if of full age would have 
been entitled under the Act to have that legal estate conveyed to or other 
wise vested in him (see Vol. XXV., Par. 956, post). In the meantime 
the personal representative must, during the minority, give effect to the 
directions of the trustees of the settlement, and is nof concerned w Jh 
the propriety of any conveyance directed to be made by those trustees 
,f the conveyance appears to be a proper conveyance under the powem 
conferred by the Act or by the settlement, and the capital money, if Ly 


228-229 

PARAGRAPH 

NUMBERS. 

228 

(■ contd.). 


Laws of England Supplement. 

arising under the conveyance is paid to or by the direction of the trustees 
of the settlement or into court (ibid., s. 26 (2)). 

These provisions apply to the case where two or more infants are jointly 
beneficially entitled to land for an estate in fee simple or for a term of years 
absolute, and also where two or more infants would jointly constitute the 
tenant for life or have the powers of a tenant for life if all of them were of 
full age (ibid., s. 26 (4), (5) ). As to the case of an infant jointly entitled 
with a person of full age beneficially to land in fee simple or for a term of 
years absolute, see Pars. 138, 200, ante. 

If in any case there are two or more persons for the time being beneficially 
entitled as joint tenants under a settlement to possession of settled land 
for their lives, and they are not all of full age, such one or more of them as 
is or are for the time being of full age is or (if more than one) together 
constitute the tenant for life for the purposes of this Act, but this sub¬ 
section does not affect the beneficial interests of such of them as are not 
for the time being of full age (S. L. A., 1925, s. 19 (3) ). By ibid., s. 7 (2), 
if a person by reason of attaining full age becomes a tenant for life for the 
purposes of the Act of settled land, he shall be entitled to require the 
trustees of the settlement, personal representatives, or other persons in 
whom the settled land is vested to convey the land to him. 

Note (h). —S. L. A., 1882, s. 61, is repealed by S. L. A., 1925, s. 119 and 
Sched. V. It follows from s. 25 (1) of the latter Act that s. 26 (see supra) 
applies when the infant is a married woman ; see Vol. XVI., Par. 753, ante. 


Powers of Trustees as Against Testamentary Guardian. 

Text and Note (k). —Repd. by S. L. A., 1925, see Par. 220, ante. 

Exercise of Powers by Persons Authorised by the 

Court. 

Note (o). —As to notice to the trustees of the settlement, see S. L. A., 
1925, s. 101. 


229. Registered Land. 

Conveyance of Registered Land to Infant. —A purported disposition 
of registered land or a charge made after 1925, or by the will of a 
proprietor dying after that year, does not entitle the infant to be 
registered as proprietor until he attains full age. In the meantime 
it operates as a declaration binding on the proprietor or personal 
representative that the registered land is to be held on trust to give 
effect to minor interests in favour of the infant corresponding as nearly 
as may be with the interests which the disposition purports to transfer or 
create. The disposition or a copy or an extract is to be deposited at the 
Land Registry, and is to be protected by means of a restriction or otherwise 
on the register unless and until the tenant for life, statutory owners, 
personal representatives or trustees for sale are registered as proprietors 
(L. R. A., 1925, s. 111 (1) ). If the disposition is made to the infant jointly 
with another person of full age, that person is entitled to be registered as 
proprietor, and the infant will not be registered until he attains full age 
(ibid., proviso (a) ). 

Where by reason of the minority (see S. L. A., 1925, s. 1 (1), (2); Par. 
200, ante) or otherwise the land is settled land, the provisions of L. R. A., 
1925, relating to settled land (see title Settlements, Vol. XXV., post) 
apply (ibid., s. Ill (1), proviso (c) ). Where an infant becomes entitled 
under a will or on an intestacy to registered land or a charge, the same 
shall not be transferred by the personal representative to the infant until 
he attains full age (ibid., s. Ill (2) ). 

Provisions Applicable during Minority. —Where registered land 
is settled, the personal representatives under the will or intestacy 
under which the settlement is created or arises shall during a minority 
be registered as proprietors, and in reference to the settled land shall 
have all the powers conferred by S. L. A., 1925, on a tenant for life 
and on the trustees of the settlement. If and when the personal repre¬ 
sentatives would, if the infant had been of full age, have been bound to 
transfer the registered land to him, they shall, unless they are themselves 
the statutory owners (see S. L. A., 1925, s. 117 (1) (xxvi.) ), thenceforth 
during the minority give effect on the register to the directions of the 
statutory owners, and shall apply for the registration of any restriction 
that may be prescribed by the rules, but shall not be concerned with the 
propriety of any registered disposition so directed to be made if the same 
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appears to be a proper disposition under the powers of the statutory owner 
and the capital money, if any, arising under the disposition is paid to the 
trustees of the settlement or into courtf (L. R. A., 1925, s. 91 (1)). 

If an infant becomes entitled in possession (or will become entitled in 
possession on attaining full age) to registered land otherwise than on a 
death, the statutory owners during the minority shall be entitled to require 
the settled land to be transferred to them and shall be registered as pro¬ 
prietors accordingly (ibid., s. 91 (2) ). 

If and when registered land would (if not registered) have become 
vested in the trustees of the settlement pursuant to the L. P. A., 1925, 
such trustees shall (unless they are already registered) be entitled to be 
registered as proprietors thereof, and shall in the prescribed manner apply 
for registration accordingly, and no fee shall bo charged in respect of such 
registration or consequential alteration in the register (L. R. A., 1925, 
s. 91 (3) )# 


Power of Guardian to Act for Infant. 

Text.—B y ibid., s. Ill (4), a caution may be lodged in the name of an 
infant by his parent, trustee or guardian. 

Note (r), ( s ).—L. T. A., 1875, s. 88 , was repealed by L. R. A., 1925. 

Infant Trustee and Mortgagees. 

Text. By L. R. A., 1925, s. Ill (o), where an infant becomes entitled 
to the benefit of a registered charge, the charge shall during the minority 
be registered in the names of the personal representatives, trustees, or other 
persons who if the charge had affected unregistered land would have been 
able to dispose of the same, and they shall for the purposes of the Act have 

the same powers in reference thereto as the infant would have had if of 
full age. 

Notes (t), (a).— L. T. A., 1875, s. 85, was repealed by L. R. A., 1925, 
s. 147 and Sched. By ibid., s. Ill (G), all the provisions of T. A., 1925 
(which repeals and replaces T. A., 1893), and of any Act amending the same, 
shall apply to estates and charges registered under L. R. A., 1925, subject 

to the express provisions of the last-mentioned Act, and to the rules made 
thereunder. 
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Infant Tenant for Life. 

Text. —See L. R. A., ss. 91, 111 , supra. 

Note ( 6 ).—L. T. A., 1897, s. 6 , is repealed by L. It. A., 1925, s. 147 and 
Sched. 

Note (c). —See notes (r), (s), supra. 

Infant Interested in Doubtful Question of Law or Fact. 

Note {d ).~Read “ L. R. A., 1925, s. 140 (1).” 

Note (e). Read Ibid., s. 138.” The Land Registration Rules 1925 
which supersede (ibid., r. 324) the Land Transfer Rules, 1903, as amended 
by those of 1907 and 1908, contain no provision as to the judge by whom 
such applications shall bo heard. 

Note (/).—Read “ L. R. A., 1925, s. 141.” 

Note (g).— Read “ Ibid., s. 142 (3), (4).” 


Copyholds. 

Text.— All copyholds are enfranchised, as from the end of 1925 (see 
L. P. A. (Postponement) Act, 1924), by L. P. A., 1922, s. 128 (1) • see Vnl 
VIII., Par. 290, anle. ' ; ’ 0 V01 ‘ 

It follows that after that date there will he no infant copyholders and 

no copyholds will vest as such in an infant. By L. P A 1922 Sched XII 

par. 8 , proviso (iii.), where at the end of 1925 copyhold land or an equit-’ 
ablo interest therein capable of subsisting as a legal estate is vested in an 
infant, the freehold estate in fee simple or derivative legal estate as the 
case may be, shall vest in the personal representatives or trustees of he 
settlement, or other persons who, under L. P. A„ 1925, renlacW Pt T ! 

5“' beCOme entitlcd to the ‘^>1 «tate of the infant?see Pars 

Notes (i), ( n )— (l ).—Infants’ Property Act, 1830 is rencTl^l QO i * 
by L. P. (Amendment) A., 1924, s. 10 and Sched. X. P ^ bsoIete 

Lease to Infant. 

Iext. After 1925 an infant can neither hold nnr . . 

interest in a term of years, see L P A 109 ?; i n w. ac( l Uire legal 

S.M. I.. Ft. III. Any taj .Uoi ,5„ tb U J j in'tito 
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an infant in possession for a terra of years is settled land (S. L. A., 1925, 
ss. 1 (1) (ii.) (d), (2), 26, 27). As to the legal interest in a term of years 
vested in an infant at the end of that year, or which by virtue of L. P. A., 
1925, Sched. I., Pts. VII., VIII., would so vest if he were of full age, see 
ibid., Pt. III. (2), (3), (4); Pt. IV. (4); Pars. 138, 200, ante . 

Note (e).—It is binding upon him unless he repudiates it within a 
reasonable time after coming of age (Davies v. Beynon-Harris (1931), 
47 T. L. Pv. 424). 

Renewal of Lease by . . . Infant Leaseholder. 

Text.—A s to the conversion of perpetually renewable leases into long 
terms, see L. P. A., 1922, s. 145 and Sched. XV.; Vol. XVIII., Par. 933, 
■post. V here at the end of 1925 a lease containing a covenant for per¬ 
petual renewal is vested in an infant, the person of full age who would 
become entitled to the legal estate of the infant under L. P. A., 1925 
(replacing L. P. A., 1922, Pt. I.), is deemed to be entitled to the long term 
which is substituted for it, see ibid., Sched. XV., 3(1). 

Notes ( l ), (m). —Infants’ Property Act, 1830, is repealed as obsolete by 
L. P. (Amendment) A., 1924, s. 10 and Sched. X. 

Renewal in Name of Trustee. 

Text.—T his is rendered obsolete by the abolition of renewals (Par. 
235, supra). 

(See original volume.) 

Leases by Trustees. 

Text. —Under S. L. A., 1925, an infant cannot be tenant for life or have 
1 he powers of a tenant for life, see ibid., ss. 19, 20. As to the powers of 
t lie trustees where an infant is beneficially entitled in possession to land 
for an estate in fee simple or for a term of years absolute, or would, if of 
full age, be a tenant for life or have the powers of a tenant for life, see ibid., 
s. 26 (1); Par. 228, ante. 

Note (i ).—Settled Land Acts, 1882, 1884, 1887, and 1890, are repealed 
by S. L. A., 1925, s. 119 and Sched. V., and S. L. A., 1889, by L. P. A., 
1922, s. 44 (7), as from the end of 1925. 

Note (k ).—\See S. L. A., 1925, ss. 41—48, 52, 59, 60. 

Note (/).—For “ S. L. A., 1882, s. 46 (1), (8),” read “ S. L. A., 1925, 
s. 113 (1), (2).” As to the jurisdiction of the county court, see ibid., 
s. 113 (3). 

Note (m ).—See note (i), supra. The direction in S. L. A., 1882, s. 60, 
t hat if there are no trustees of the settlement the powers should be exercised 
by such persons and in such manner as the court should appoint, was 
repealed by S. L. A., 1925. As to the definition of the trustees of the settle¬ 
ment for the purposes of S. L. A., 1925, see ibid., s. 30. 

Leases of Infant’s Land under Direction of the Court. 

Notes (n), (o).— Infants’ Property Act, 1830, is repealed as obsolete by 
L. P. (Amendment) A., 1924, s. 10 and Sched. X. As to the general power 
of the tenant for life, and therefore of the trustees where an infant is 
beneficially entitled to land for an estate in fee simple or for a term of years 
absolute, or would if of full age be a tenant for life or have the powers of a 
tenant for life (S. L. A., 1925, s. 26 (I) ), to effect any transaction, including 
a lease, which would have been validly effected by an absolute owner, 
under an order of the court, see ibid., s. 64. 


Leases under the Settled Estates Act, 1877. 

Notes (p), (g ).—Settled Estates Act, 1877, is repealed by 8. L. 
Note (r).—C. A., 1881, s. 41, is repealed by L. P. A., 1925. 



Renewal of Leases by Infant Lessor. 

Notes (s), (/), (a). —Infants’ Property Act, 1830, is repealed as obsolete 
by L. P. (Amendment) A., 1924, s. 10 and Sched. X. As to renewable 
leases, see L. P. A., 1922, s. 145 and Sched. XV. ; title Landlord and 
Tenant, Vol. XVIII., Par. 933, post. 

(See original volume.) 

Marriage Settlement . . . Voidable at Common Law. 

Note (k ).—In Carnell v. Harrison , [1916] 1 Ch. 328, C. A., the court 
declined to follow the suggestion of North, J., in Re Jones , arringlon v. 
Forrester , [1893] 2 Ch. 461, that the time at which the obligation for an 
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infant to exercise the right to repudiate a settlement within a reasonable 
time commences, not upon his attaining full age, but upon the falling into 
possession; and held, following Carter v. Sitter, [1892] 2 Ch. 278, C. A., 
that an infant could not pray in aid his ignorance of his right to repudiate 
the settlement in excuse for not repudiating it within a reasonable time. 

(See original volume.) 

Settlement with the Sanction of the Court. 

Note (c). —It is settled law that the Infant Settlements Act, 1855 
(18 & 19 Viet. c. 43), applies to post-nuptial settlements (lie A. B., an 
Infant , [1914] W. N. 140, C. A.). 


(See original volume.) 

Wills of Infant Soldiers and Seamen . . . 

Note (r).—See also Be Wemher, Wernher v. Beit, [1918] 2 Ch. 82, C. A. 
(capacity of infant soldier to exercise testamentary power of appoint¬ 
ment) ; Wills (Soldiers and Sailors) Act, 1918 (7 & 8 Geo. 5, c. 58). 


Rights of Father to Custody. 

Text and Notes.— Father and Mother, Equal Rights.— Where in 
any proceeding before any court (whether or not a court within Guardian¬ 
ship of Infants Act, 1886) the custody or upbringing of an infant, or the 
administration of any property belonging to or held on trust for an infant, 
or the application of the income thereof, is in question, the court, in deciding 
that question, must regard the welfare of the infant as the first para¬ 
mount consideration, and must not take into consideration whether from 
any other point of view the claim of the father, or any right at common law 
possessed by the father, in respect of such custody etc. is superior to that 
of the mother, or the claim of the mother is superior to that of the father 
(Guardianship of Infants Act, 1925, s. 1). The mother has the like powers 
to apply to the court in respect of any matter affecting the infant as are 
possessed by the father (s. 2). This s. 1 merely enacts the rule which has 
hitherto been acted upon in the Ch. D. Though the child’s welfare 
is the paramount consideration, it is not the sole consideration ; 
amongst the other conditions, the parental right of an unimpeachable 
parent stands first (Be Thain, Thain v. Taylor, [1926] Ch. 676, C. A.). 
The effect of the sect, is not to abolish the righls and preferences in the 
spouses, but to provide that they shall not be enforced if the result would 
be adverse to the child’s welfare (Hume v. lhune, [1926] S. C. 1008). See 
also M . v. M., [1926J S. C. 778. The Act is confined to questions as 
between the rights of the parents ; the court cannot disregard the rights 
of an only parent, see Be Carroll, Vol. IT., Par. 748, note ( / ), ante . 

Application to Court.— For further right of the father to make applica¬ 
tion to the court for orders under Act, 1886, s. 5, as to custody of the 
infant and access thereto, see A. J. Act, 1928. s. 16, and Par. 254, note (b), 
post. 


As to proceedings in the High Court, sec R. 8. C., Ord. 55a (1925, 1928) • 
County Court, C. C. R., Ord. 47 (1925). 

Note (c).—As to costs, including the expenses of claimant in attending 
the court to take over the custody of the infant, see Be O'Brien (1913), 47 
I. L. T. 252 ; see also Be Bussell , Infants (1919), 63 Sol. Jo. 835 (juris¬ 
diction when facts are in dispute) ; Campbell v. Campbell , 11920J S. C. 31 
(mother guilty of obstructive conduct ordered to pay costs). 

Note (g ).~For these sections, see now 8. C. J. (Consolidation) Act 1 T >5 
ss. 18, 44. ’ ’ 


Power to Transfer Custody. 

Note (n). —See also Be Samlbrook, Noel v. Sandbrook, [ 1912 ] 2 Ch 471 • 
Be Berwick's Settlement, [1916] 2 Ch. 604 (a voluntary settlement provided 
that no part of the income was to be paid or applied for the maintenance 
and education or otherwise for the benefit of an infant while he should he 
in the custody or control of his father, or while his father should have 
anything to do with Ins education or bringing up : held that the clause was 
not repugnant nor contrary to public policy, and that, the father declinin ' 
to relinquish or abandon his parental rights and duties, the trustees had 

lint"?!” P ° WerS ° f mamtenanCe " kkh the y exercise in S 

Note (r).—See also Be Mathieson (1918) 87 T T tnv \ \\r n * 
for restoration refused). ' J * ( ° H ‘ ) ^ C * A. (claim 
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254. Right of Mother as against Father. 

Text and Notes (v), (a). —But see now Guardianship of Infants Act, ^ 

1925, ss. 1, 2, supra. 

Note (5).—This power of the court may be exercised although the mother 
is then residing with the father (s. 3 (1) ). Where the court makes an order 
giving the mother the custody of the infant, the court may further order 
the father to pay to the mother towards maintenance of the infant such 
weekly or other periodical sum as the court, having regard to the father’s 
means, thinks reasonable (s. 3 (2) ). No such order for custody or main¬ 
tenance is enforceable, and no liability accrues, while the mother resides 
with the father ; such order ceases to have effect if they continue to reside 
together for three months after it is made (s. 3 (3) ). An order may, on 
application of either father or mother, be varied or discharged by subse¬ 
quent order (s. 3 (4) ). For jurisdiction of the Divorce Division, see infra. 

These powers of the court (supra) may now also be exercised upon the 
father's application in like manner as upon the mother’s application 
(A. J. Act, 1928, s. 16). 

“ Maintenance ” includes education (Children and Young Persons Act, 
1932, s. 79(3) ). 

Summary Jurisdiction. —For the purposes of Guardianship of Infants 
Acts, 1886 and 1925, “ court ” includes a court of summary jurisdiction 
(Act, 1925, s. 7 (1) ). But such a court is not competent (a) to entertain 
any application other than an application for variation or discharge of an 
existing order under the Act of 1886, as amended, relating to an infant who 
has attained sixteen years, unless the infant is physically or mentally 
incapable of self-support; or (b) to entertain any application involving 
administration or application of property belonging to or held in trust for 
an infant, or the income thereof ; or (c) to award maintenance (see supra) 
exceeding 20s. per week (ibid.). 

The Lord Chancellor may make rules regulating the procedure and make 
provision for applications to be heard otherwise than in open court 
(s. 7 (2) ). See Guardianship of Infants (S. J.) Rules, 1925, r. 3. Where 
the court considers the matter could be more conveniently dealt with by 
the High Court, the court may refuse to make an order, and there is then 
no appeal ; in other cases of refusal an appeal lies to the High Court 
(s. 7 (3) ). See also R. v. Middlesex JJ., Ex parte Bond , infra (the matter, 
having been decided on a previous application and no change of circum¬ 
stances, was res judicata). 

An order for the payment of money is enforceable like an order for 
payment of a civil debt recoverable summarily (s. 7 (4) ). An order 
committing to the applicant the legal custody of an infant may be served 
on any person having the actual custody, and may without prejudice to 
other remedies bo enforced under S. J. Act, 1879, s. 34 (2) (Act, 1925, 
s. 7 (5) ). 

As to the overriding jurisdiction of the Divorce Court, see Vigon v. Vigon 
and Kuttner, and R. v. Middlesex JJ., Ex parte Bond, Vol. XVI., Par. 1174, 
note (e), ante. 

♦ 

Enforcement of Orders for Payment. —A person obliged to pay 
money by an order under the Guardianship of Infants Acts, 1886, 1925, 
must give notice of any change of address to the person specified in the 
order (s. 8 (1) ). In addition to other powers for enforcing compliance with 
an order, the court may order any pension or income payable to the person 
against whom the order is made to be attached and paid to a person named 
by the court, see s. 8 (2). 

In Case of Misconduct of Father. 

Note (c).—S ee, further, Vol. XVI., Pars. 1213—1235, notes, ante. 

255. Right to Guardianship. 

Notes (f), (g ).—Repealed by Guardianship of Infants Act, 1925, s. 4 (3), 
but re-enacted by s. 4 (1) with a similar provision (s. 4 (2) ) for the right of 
the father on the death of the mother ; by s. 7 " court now includes for 
certain purposes a court of summary jurisdiction. As to an adopted 
infant, see Adoption of Children Act, 1926, s. 5(1), and Par. 260, infra. 
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Right of Custody, when Recoverable. 

Note (k ).—See also Be Bussell , Infants , supra. 

Note (/).—For action which did not amount to abandonment, see 
M'Lean v. Hardie , [1927] S. C. 344. 

Note (m).—See also Be Story , [1916] 2 I. R. 328 ; Be Mathieson , supra 
(welfare of infant considered in refusing father’s application). As to the 
recovery of an illegitimate child by its mother, see B. v. Walker (1912), 28 
T. L. R. 342, 375, C. A. 

Ill-treatment . . . Guardian. 

Text and Notes ( 5 ), (f), (6), (c).—See, instead, Children and Young 
Persons Act, 1933, ss. 61, 62, Par. 378, post. 

Note (a). —The father of an illegitimate child may, however, be the 
person having the care of such child, see Liverpool S. P. C. C. v. Jones , 
[1914] 3 K. B. 813, Vol. IX., Par. 1267, note (i), ante. 

(See original wlume.) 

In Case of Divorce Proceedings. 

Note (/).—These sections are now S. C. J. (Consolidation) Act, 1925, 
s. 193. See, further, Vol. XVI., Par. 1111, notes, ante. 

Actual Adoption Not Recognised by Law. 

Text and Note ( 1 ).—As to the adoption of an illegitimate child and 
recovery thereof by its mother, see B. v. Walker (1912), 28 T. L. R. 342, 
375, C. A. As to adoption of children by poor law guardians, see title Poor 
Law, Par. 1205, post. For the new recognition of adoption, see Adoption 
of Children Acts, 1926, 1934, infra. 

Note (k). —See also Be Eyre , Johnson v. Williams, [1917] 1 Ch. 351 
(mother of infant legatee held not to be in loco parentis). 

Power to Make Adoption Orders.—As from 1st January, 1927, upou 
application in the prescribed manner by a person wishing to adopt an 
infant (a person under twenty-one), the court may make an adoption order 
authorising the applicant (called the adopter ”) to adopt the infant 
(Adoption of Children Act, 1926, ss. 1(1), (2), 12 (2) ). Authority may not 
be given to more than one person except in the case of an application made 
by two spouses jointly (s. 1 (3) ). 

Restrictions.—No order may be made in the following cases :—(1) Ap¬ 
plicant under twenty-five ; (2) applicant less than twenty-one years older 
than the infant, except where the applicant and infant are within the pro¬ 
hibited degrees of consanguinity and the court thinks fit to make the order 
(s. 2 (1)) ; (3) sole applicant a male and infant a female, unless the court is 
satisfied there are special circumstances justifying an order as an excep¬ 
tional measure (s. 2(2)); (4) applicant not resident and domiciled in Eng¬ 
land or Wales ; (5) infant not a British subject and so resident (s. 2 (5) ). 

Consents Required.—An order may not be made except with the 
consent of every person or body who is a parent or guardian of, or has the 
actual custody of, or is liable to contribute to the support of the infant. 
The court may dispense with the consent of a person who has abandoned 
or deserted the infant or cannot be found or is incapable of giving consent, 
or, being liable to contribute to the support, has persistently neglected or 
refused to do so, or where, in the opinion of the court and in all the circum¬ 
stances of the case, consent ought to be dispensed with (s. 2 (3) ). 

An order may not be made upon application of one of two spouses with¬ 
out the consent of the other ; but the court may dispense with such consent 
if satisfied that the person cannot be found or is incapable of giving it, or 
that the spouses have separated and are living apart and the separation is 
likely to be permanent (s. 2 (4) ). 

Court to be Satisfied on the following matters before making an order :_ 

(a) That every person whose consent is necessary and not dispensed with 
has consented to and understands the nature and effect of the order, and 
in case of a parent, understands that the effect of the order will be per¬ 
manently to deprive him or her of his or her parental rights ; and (b) that 
the order will be for the welfare of the infant, due consideration being for 
this purpose given to the infant’s wishes, having regard to his age and 
understanding ; and (c) that the applicant has not received or agreed to 
receive, and that no person has made or given or agreed to make°or give 
to the applicant, any payment or other reward (see also s 9 infra) in 
consideration of the adoption except such as the court may’ sanction 
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Terms Imposed.—The court may impose in the order such terms and 
conditions as it thinks fit; in particular, may require the adopter by bond 
or otherwise to make for the adopted child such provision (if any) as the 
court thinks just and expedient (s. 4). 

Interim Orders.—The court may postpone the determination of an 
application for an adoption order and make an interim order (not an adop- 
tion order under the Act) giving custody of the infant to the applicant for 
a probationary period not exceeding two years upon terms as regards main¬ 
tenance. education and supervision of welfare and otherwise as the court 

thinks fit (s. G (1) ). The provisions, supra , as to necessary consents and 
dispensing power are applicable (s. 6 (2)). 

Subsequent Orders. An adoption or interim order mav be made in 

respect of an infant already subject to an adoption order; ‘the adopters 

under the last order are deemed to be parents for all the purposes of the 
Act (s. 7). 


Restriction on Payments. —It is illegal for any adopter or parent or 
guardian to receive, except with the court’s sanction, any payment or other 
reward in consideration of the adoption of any infant under the Act, or for 
any person to make or give or agree to make or give to any adopter or to 
any parent or guardian any such payment or reward (s. 9). 

Existing De Facto Adoptions.— Where on 1st January, 1927, an 
infant was in the custody of and was being maintained and educated by any 
person, and had been for at least the previous two years, the court may on 
the application of such person, notwithstanding the applicant is a male and 
the infant a female, make an adoption order without the consent of any 
parent or guardian if satisfied that in all the circumstances of the case it is 
just and equitable and for the welfare of the infant that no such consent 
should be required and that an order should be made, see s. 10. 

Effect of Adoption Order :— 

(1) Parent’s Rights Transferred to Adopter.— Upon the order 
being made, all rights, duties, obligations and liabilities of the parent or 
parents, guardian or guardians of the adopted child, in relation to the 
future custody, maintenance and education of the child, including all rights 
to appoint a guardian or to consent or give notice of dissent to marriage, are 
extinguished ; all such rights etc. vest in and are exercisable by and 
enforceable against the adopter as though the child was a child born to the 
adopter in lawful wedlock : in respect of the same matters and in respect 
of the liability of a child to maintain its parents the adopted child stands 
to the adopter exclusively in the position of a child born to the adopter in 
lawful wedlock. Where two spouses are the adopters, they, in respect of 
the above matters and for the purpose of the court’s jurisdiction to make 
orders as to custody and maintenance and right of access to the children, 
stand to each other and to the adopted child in the same relation as they 
would have stood if they had been the lawful father and mother of the 
adopted child, and the adopted child stands to them as a child would have 
stood to a lawful father and mother respectively (s. 5(1) ). 

If a statute purports to deal with parent and child in relation to matters 
. , nance, or education the adopter has the same rights 

and obligations as though he were the natural parent and the child is in 
the same position as though he were the legitimate child of the adopters 
{Coventry Corp. v. Surrey C. C. (1934), 103 L. J. (K. B.) 590, H. L. ; 
Vol. XXI [., Par. 1259, note (/), post). 

Questions of dependency arising under W. C. A., 1925, are to be deter¬ 
mined as if the child was the legitimate child of the adopter (Adoption of 
Children (Workmen’s Compensation) Act, 1934, s. 1 (1), (3) ); so also in 
deducing relationship under Fatal Accidents Acts, 1846-1908 (Law 
Reform (Miscellaneous Provisions) Act, 1934, s. 2 (1), (2)). 

(2) Interest in Property. —The order does not deprive the adopted 
child of any right to or interest in property to which, but for the order, the 
child would have been entitled under any intestacy or disposition, whether 
occurring or made before or after the order, or confer on the adopted child 
any right to or interest in propert}" as a child of the adopter. The expres¬ 
sions “ child,” “ children ” and “ issue,” where used in a disposition made 
before or after the order, do not, unless the contrary intention appears, 
include an adopted child or children or the issue of an adopted child 
(Act 1920, s. 5(2) ). 
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“ Disposition ” means an assurance of any interest in property by any 
instrument, whether inter vivos or by will including codicil (s. 5 (4)). 

(3) Rate of Death Duties. —Where an adopted child or the spouse or 
issue of an adopted child takes any interest in real or personal property 
under a disposition (see supra) by the adopter, or vice versd, any succession, 
legacy or other duty which becomes leviable in respect thereof is payable 
at the same rate as if the adopted child had been a child born to the 
adopter in lawful wedlock (s. 5 (3)). 

(4) Funeral Expenses Insurance. —For the purposes of enactments 
relating to friendly societies, collecting societies and industrial assurance 
companies which enable such societies and companies to insure for funeral 
expenses, and which restrict the persons to whom money may be paid on 
death of a child under ten, the adopter is deemed to be the parent of the 
child ; if the natural parent had, before the order was made, effected such 
insurance, the rights and liabilities under the policy are, by virtue of the 
order, transferred to the adopter, who is to be treated as the person who 
took out the policy (s. 5 (5) ). 


Jurisdiction and Procedure. —The court having jurisdiction to make 
adoption orders is the High Court or, at the applicant's option, but subject 
to rules, any county court or court of summary jurisdiction within the 
jurisdiction of which either the applicant or the infant resides at the date 
of application for the order (s. 8 (1) ). 

For Rules made by the Lord Chancellor, see Stat. R. & 0., 1926, No. 1585 
(8. J.); No. 1602 (amd. 1933, No. 210) (Cty. Ct.); No. 1615 (High Ct.). 
The rules may provide for applications being heard otherwise than in open 
court and in case of a court of summary jurisdiction for the hearing in a 
juvenile court as defined in Children Act, 1933 (s. 8 (2) ). 

For the purpose of any application, and subject to the rules, the court 
must appoint some person or body to act as guardian ad litem of the infant 
with the duty of safeguarding the interests of the infant before the court. 
If the local authority be appointed, which can only be done with their 
consent, the court may authorise them to incur necessary expenditure 
and direct out of which rate or fund the expenditure is to be defrayed 
(s. 8 (3) ). 


Registration. —The Registrar-General must maintain at the General 
Register Office an Adopted Children Register and make such entries, in the 
form set out in Sched. of the Act, as may be directed by the adoption order, 
which must be communicated by the prescribed olficcr of the court (s. 11 
(1), (2), (4) ). Where there is proved to the court (a) the date of birth, and 
(b) the identity of the infant with a child to which an entry in the Registers 
of Births relates, the order must further direct the Registrar-General to 
mark such entry with the word “ Adopted ” and also enter the date of birth 
in the adoption register (s. 11 (3) ). 

A certified copy of an entry in the register purporting to be sealed and 
stamped with the seal of the General Register Otlice is, without other proof 
of entry, (a) evidence of the adoption ; and (b) if the entry records the date 
of birth, evidence of the adoption and also the date of birth as though a 
certified copy of an entry in the Registers of Births (s. J1 (5) ). This is 
applied to proceedings under W. 0. A., 1925, by Adoption of Children 
(Workmen’s Compensation) Act. 1931, s. i (2) ). 

An index of the register must be kept, and there is a right to search and 
obtain a certified copy of an entry, see s. 11 (6). For other registers which 
must bo kept and as to regulations, see s. 11 (7), (8). 


Right of Father to Determine Religion. 

Note (m).—See also O'Donnell v. O'Donnell, [1919] S. C. 14. 

Note (o).-—See also Re May , Vol. XXVIII., Par. 1444, note (g), post. 

After Death of Father. 

Note (c).—See also Re Story , supra ; Ward v. Laverty , [1925] A. C. 101, 
H. L. (Ir.) (consideration given to father’s past misconduct, but specially 
to avoidance of injurious effect of separation of younger children from 
elder sister). 

Examination of the Infants. 

Note (s).— -See also Ward v. Laverty, supra (practice as to interview 
was said by the Irish Court of Appeal to be stabilised). 

(See original volume.) 
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Liability under Poor Law. 

Note (c). Delete the Westminster case as not in point 
Note (e).—Now P. L. A., 1930, s. 14. 

Note (/).—/& id., s. 18. See also Coldingham Parish Council v. Smith, 
cited in title Poor Law, Par. 1216, post. 

Note (g).— Now P. L. A., 1930, s. 14 (3). 

Maintenance Order under Poor Law. 

Note (i)—Ibid., s. 19 (2); guardians replaced by C. Cs. and C. B. Cs. 
Note (*).—See also Coldingham Parish Council v. Smith, supra. 

(See original volume.) 

In Matrimonial Causes. 

Note (t).— Now see S. C. J. (Consolidation) Act, 1925, s. 193. 

Note (a).—Now ibid., s. 192. 

Note (6).— Now ibid., s. 191 (1). 

(See original volume.) 


Presumption of Advancement. 

Note (n). See also Halley v. Liverpool Victoria Friendly Society (1918), 
S8 L. J. (k.b.) 237, and Carmichael's Executrix v. Carmichael (1920), 57 
t.c. L. R. 547, H. L. (Sc.) (insurance by father on son’s life). 

Note (q). Evidence to rebut the presumption will not be admitted 
where tainted with illegality, see McEvoy v. Belfast Banking Co., [1934] 
a\. I. 67, C. A.; affd. on other grounds, [1935] A. C. 24 (N. I.). 

Note( r).—See also Stamp Duties Commissioners. Byrnes, [1911] A.C. 386, 
1\ C., following Grey v. Grey (1677), 2 Swan. 594, cited in original volume. 


{See original volume.) 

Interest on Legacies. 

Note (/).—See also Re Stewart, [1913] W. N. 183. Interest may be 
payable notwithstanding that the contingency is the attainment of an 
age later than full age (Re Jones, [1932] 1 Ch. 642). 


Illegitimate Children. 

Note (h).— For the rights of legitimated children, see Legitimacy Act, 
1926, and Vol. II., Par. 736, ante. 


(See original volume.) 

Guardianship by Custom. 

Note (a).—See L. P. A., 1922, s. 128 (3); Vol. VIII., Par. 232, ante. 

(See original volume.) 

Guardianship by Parental Right. 

Notes (e), (/).—See now Guardianship of Infants Act, 1925, s. 4, and 

Par. 255, notes, ante. As to a mother’s right in respect of her illegitimate 
child, see R. v. Walker, supra. 

Note (h ).—'The father is the natural guardian of his children during 
their minorities, but this guardianship is in the nature of a sacred trust, 
and he cannot during his lifetime substitute another person to be guardian 
in his place ; and in this respect there is no difference between English 
and Hindu law (Besant v. Narayaniah (1914), 30 T. L. R. 560, P. C.). 

Parental Right of Appointing Trustees for an Infant.— Where an 
infant at the end of 1925 is beneficially entitled to land in possession for 
an estate in fee simple or for a term of years absolute, or would, if of full 
age, be a tenant for life or have the powers of a tenant for life, and there 
are no trustees of the settlement, the parents or parent of the infant, if 
able and willing to act, have power either to request the Public Trustee to 
act on his behalf, or (if there is no other person able and willing to appoint 
trustees) the parents or parent have power by deed to appoint trustees 
of the settlement in place of the Public Trustee and to vest the property 
in them (S. L. A., 1925, Sched. II., 3 (1) (ii.), (iv.)). The parents (or 
parent) have similar powers under L. P. A., 1925, Sched. I., Pt. III. (2), (3), 
(4), see Pars. 138, 200, ante. 

Testamentary Appointment of Guardians . . . 

Text and Notes. —The father of an infant may by deed or will appoint 
any person to be the guardian after his death (Guardianship of Infants Act, 
1925, s. 5 (1) ). The mother has a similar power (s. 5 (2) ). The guardian 
acts jointly with the mother or father, as the case may be, and so long as 
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the mother or father remains alive, unless the mother or father objects to 
his so acting (s. 5 (3)). If objection, or if the guardian considers that the 
parent is unfit to have tho custody, the guardian may apply to the court; 
the court may refuse to mako an order (the parent then remains sole 
guardian) or order that he shall act jointly with the parent or be sole 
guardian ; in this latter case the court may make such order regarding the 
custody of the infant and the right of access as, having regard to the 
infant’s welfare, it thinks fit, and may order the parent to pay to the 
guardian towards maintenance of the infant such weekly or other periodical 
sum as, having regard to the means of the parent, it considers reasonable 
(s. 5 (4) ). The court's power where the appointed guardian is to be sole 
guardian, to the exclusion of father or mother, may be exercised at any time, 
and includes power to vary or discharge a previous order (Children and 
Young Persons Act, 1932, s. 79 (2)). “ Maintenance ” includes education 

(s. 79 (3) ). If a guardian has been appointed by the court under Act, 
1925, s. 4 (see Par. 255, notes, ante), to act jointly with a surviving parent, 
he continues to act as guardian after tho death of the parent; but if 
the parent has appointed a guardian, he acts jointly with him (Act, 1925, 
s. 5 (b) ). 

In succession to the parents or parent, the testamentary or other guardian 
of an infant has the like powers of requesting the Public Trustee to act, or 
of appointing trustees in his place, under S. L. A., 1925, Scbed. II. (3), and 
L. P. A., 1925, Scbed. I., Pt. 111. (2), (3), (4). See Par. 286, ante. 

As to the position of an adopter of an infant, see Adoption of Children 
Act, 1926, s. 5 (1), and Par. 260, ante. 

Note (i).— See also In the Estate of Tolkmache , [1917j P. 247 (informal 
will of soldier on active service held not to be appointment of guardian). 

{See original volume.) 

Guardianship During Life of Mother. 

Notes [h] —( j ).—Repealed, see Guardianship of Infants Act, 1925, s. 4, 
and Par. 255, notes, ante. 

Powers of Mother to Appoint Guardian. 

Text and Notes ( k), (m). —Repealed by ibid., s. 5 (7), see Par. 287, notes, 
ante. 


Appointment by Both Parents. 

Note (n).—Now ibid., s. 5 (5). 

{See original volume.) 

Appointment of Guardians by Court. 

Note (r). —For new rules, R. S. C., Ord. 55a, see Stat. R, & 0., 1925, 
No. 1237. 


Selection of Guardians. 

Note (Z).—See also Ward v. Laverty , [1924] 2 I. R. 122, II. L. 

Guardians for Special Purposes. 

Note (c).—See also Re MounUjarrct Settled Estates , [1920] W. N. 168 
(dispensing with appointment of guardians to consent to sales and leases 
of infant’s estate). 

Note {d ).—Repealed ; see, instead, Guardianship of Infants Act, 1925, 
s. 9, Scbed. 

Guardians of Person and Estate. 

Note {Jc). —See, further, Re Lethbridge , Couldivell v. Lethbridge (1917), 
61 Sol. Jo. 630 (guardians’ right to hold title deeds). 

Note (Z).—See Guardianship of Infants Act, 1925, s. 4, and Par. 255 
notes, ante. 


Disagreement of Guardians. 

Note (g).— 1 The sub-section is now practically reproduced by ibid s 
This includes, where one of the guardians is the mother or fatlie 
power (a) to make such orders as to access and custody as having regai 
to the infant’s welfare the court may think fit; and (b) to order the moth, 
or father to pay reasonable periodical sums towards maintenance at] 
(c) to vary or discharge an order (Children and Youn* Persons Act 1Q1' 
s 79 (1) ) ‘ Maintenance ” includes education (s. 79 (3 :) ) t ieZ 

this sect - is d6emed to « 
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(See original volume.) 

Guardian in Socage. 

Text and Note (a).— VoL VIII., Par. 290, ante. 

Testamentary Guardian. 

r- A ” 1882, is re P ea,ed and superseded by S. L. A., 1925, 

C. A. 1SS1, s. 42, is repealed by L. P. A., 1925, s. 207 and Sched. VII., 

except so far as it relates to instruments which come into force before 1926. 

(See original volume.) 


Leases by Guardian in Socage and Testamentary 
Guardian. 


Text and Note (q).— Repd. as obsolete by L. P. (Arndt.) Act, 1924, 
s. 10 and Sched. X. 

Note (r).—The Settled Land Acts, 1882 to 1890, are all repealed by 
S. L. A., 1925, s. 119 and Sched. V., except S. L. A., 1889, which was 
repealed by L. P. A., 1922, s. 44 (7). As to the persons entitled to exercise 
the leasing powers under S. L. A., 1925 (see ss. 41-^3) during a minority, 
see ibid., ss. 26 (1) (Par. 228, note (g), ante), 30. 

Alienation of Infants’ Real Estate. 

Text and Note (a).—For “ Settled Land Acts, 1882 to 1890,” read 
“ S. L. A., 1925.” 
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Request for Sale or Undertaking for Purchase. 

Notes (d), ( e). Partition Acts, 1868 and 1876, are repealed by L. P. A., 
1925, without prejudice to any actions pending at the end of 1925. 

Proceedings by Next Friend. 

Text. —It lias been held in Scotland that an infant injured by the 
negligence of his parent is not prevented from suing the parent for 
damages ( Young v. Rankin , [1934] S. C. 499). 

Note (Ic).~ Where the action is instituted by a next friend who is incap¬ 
able of acting, e.g., an infant, the proceedings may be set aside and the 
solicitor ordered to pay the costs ( Femde v. Qorlitz , [1915] 1 Ch. 177). In 
exercising the discretion of the court to dismiss or amend by adding a 

next friend the court considers the nature and substance of the action 
(Cooper v. Dummcti , [1930] W. N. 248). 

As to liability of next friend for costs, see C. C. R. Ord. 5, r. 16 (2) (1917). 
Note (m). Except in cases where a married woman is authorised bv 
the Master in Lunacy to institute or defend proceedings in the name and 
on behalf of a person of unsound mind and cases where a mother seeks to 
act as next friend of an infant child upon application of such child under 
the Guardianship of Infants Acts, 1886,1925 (Practice Note, [1926] W. N. 8). 

Liability for Costs. 

Note (c).— See also Husky v. Wootion (1912), 29 T. L. R. 132 (where the 
court, not being satisfied that the action was brought in good faith, 
ordered plaintiff’s next friend to pay the costs); Harrison v. O'Donnell , 
[1919] W. N. 104 (form of judgment); Re Piclon . [1931] W. N. 254. As 
to the liability of the guardian ad litem of an unsuccessful petitioner in 
the Divorce Division, see Rutter v. Rutter (No. 1), [1921] P. 136, Vol. XVI., 
Par. 1116, note (q), ante. 

(See original volume.) 

Effect of Judgment. 

Note (c). —bor the power to transfer to the county court money 
recovered, see S. C. J. (Consolidation) Act, 1925, s. 205, and Ord. 22, r. 15, 
and \ ol. VIII., Par. 1133, note (a), ante. 

(See original volume.) 

Initial Proceedings. 

Note (5).—See also Levine v. Serling , [1914] A. C. 659, P. C. (action 
against a minor held an absolute nullity under the Code of Civil-Procedure 
of Quebec, and that it could not be continued on the minor attaining his 
majority). 

Guardian Ad Litem. 

Note (m ).—See, further, Practice Note, [1926] VV. N. 8, supra. 

(See original tvlumc.) 
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Judgment of Foreclosure. 

Note (n).—As to infant trustees after 1925, see L. P. A., 1925, s. 20 and 
Sched. I., Pt. III. (2), (3), (4). 

Note (o).—R epealed by A. E. A., 1925, s. 56, Sched. II. 

(See original volume.) 

Compromise of Action to which Infant is Party. 

Note (h ).—See Ord. 22, r. 15, as amended, 1925. 

Wards of Court. 

Note (c).—F or“ T. A., 1893, s. 42,” read, in each case, “T. A., 1925, s.63.” 

In Matrimonial Causes. 

Note (/).—See now S. C. J. (Consolidation) Act, 1925, s. 193 (1). 

Residence. 

Note (l). —See also Re J., an Infant (1913), 108 L. T. 554 (committal 
for removal of ward of court out of jurisdiction). 

(See original volume.) 

Marriage. 

Note (/■).—See also Guardianship of Infants Act, 1925, s. 9 (6). 

(See original volume.) 

Employment of Children and Young Persons. 

Text and Notes. —See, instead, Children and Young Persons Act, 1933, 
Pt. II., which is additional to provisions relating to factories, workshops, 
mines, and quarries and international conventions (ibid., 29 (4) ). 

The local authorities are as respects children the local education 
authorities for elementary education, and, as respect other persons, the 
C. Cs. and C. Bs. (s. 96 (1) ); as to delegation by C. Cs., see s. 96 (2). 
As to making and confirmation of b} 7 e-laws, see s. 27 ; powers of entry of 
authorised officers, s. 28. 

A person who assists in a trade or occupation carried on for profit, is 
deemed to be employed, though he receives no reward (s. 30). For 
exemption of choristers, see ibid. ; exemption of children of 12 or over 
taking part in broadcast entertainments by the British Broadcasting 

O I c o 

Corporation, s. 29 (1). 

General Restrictions.—No child under 12 may he employed (s. 18 (1) (a) ) 
except that bye-laws (infra) may authorise employment by parents or 
guardians in light agricultural or horticultural work (s. 18 (2) (a) ). No 
'child may be employed before school hours when he is required to attend 
school (s. 18(1) (b) ), except that bye-laws (infra) may authorise employ¬ 
ment for not more than one hour before school (s. 18 (2) (a) ) ; nor be 
employed before 6 a.m. or after 8 p.m. or for more than 2 hours on any 
school day (s. 18(1) (c), (d) ) except under licence, infra (s. 18 (3) ), or on 
a Sunday for more than 2 hours (s. 18(1) (e) ), or to lift, carry, or move 
anything heavy likely to cause injury to him (s. 18(1) (f) ). 

See also Pounteney v. Turton (1917), 34 T. L. R. 103, C. A. (effect of 
illegal contract). 

It seems that the offence of “ employing ” a child may be committed 
where the relation between defendant and child is that of principal and 
agent, and that it is not confined to the case of employment as a servant 
(Morgan v. Parr, [1921] 2 K. B. 379) ; see also Sweet v. Williams (1922), 
128 L. T. 379 (unsuccessful attempt to avoid agency). 

As to restrictions by local education authorities, see infra. 

Restrictions under Bye-Laws.—A local authority may make bye¬ 
laws respecting employment of children, and containing restrictions (except 
as to licences) in addition to the above, see s. 18 (2). 

See also Roberts v. Williams (1922), 127 L. T. 363 (employment allowed 
between 5 p.m. and 6.30 p.m. ; bye-law valid). 

Persons under 18.—Bye-laws may be made prescribing the hours 
meal intervals, holidays, and other conditions, but certain occupations are 
excepted (s. 19 (1), (2) ). Not yet in operation, see s. 19 (3). 

(As to shops, see Shops Act, 1934, title Factories and Shops.) 

. i i i i i ., ., _ engaged or employed 

except that bye-laws may permit if employed by parents. Bye-laws mav 

regulate and prohibit street trading by persons under 18, and contain 

provisions forbUding such persons to be engaged or employed in street 
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trading except under licence, fixing the days and hours, requiring badges 
to be worn, and regulating conduct (s. 20). ^ ® ® 

For definition of street trading, see s. 30 (as in note (r), p. 150); penalty 
on trader on summary conviction, s. 21 (3). ' ^ y 

See Stratford Co-operative Society, Ltd. v.' East Ham Corporation, [1915] 

L • S f re e't i. “ Ums «*» " d ***** f* <— «•• 

(_Scc also Shops Act, 1934, s. 13 (2) ; title Factories and Shops.) 

Penalties and Legal Proceedings.-For penalty on summary con- 
Motion of employer, or person (not the employee) to whose act or default 
the contravention is attributable, see s. 21 (1). 

In case of an employer, he may bring an alleged offender before the 
court, and such person may be convicted; and if the employer further 
proves he has used all diligence to secure compliance, he may be acquitted, 
sees.21 (1) (proviso), (2) (similar to Sale of Food (Weights and Measures) 
Act, 192b, s. 12 (5); see Vol. XXVIII., Par. 967, post). 

Restrictions under Education Act, 1921.—The above Act, Pt. II., does 

not (see s. 29 (2)) affect the provisions of Education Act, 1921, Pt. IV. 
ns to attendance or the following. 

Ko pe [ s . on ma y employ a child or young person in such a manner as to 
prevent him from attending school according to Education Act, 1921, and 
the bye-laws thereunder, see ibid., s. 95. For saving as to approved schools, 
see s. 108. For penalties, see as to employer, s. 96 (1) (as amd. by Chil¬ 
dren and Young Persons Act, 1932, Sched. IV.); as to parent conducing, 

s. 96 (2). For power to suspend employment of scholars at continuation 
schools, see s. 93. 


dhe local education authority, if they are satisfied by a report of the 
school medical officer or otherwise that any child is being employed in 
such a manner as to be prejudicial to his health or physical development, 
or to render him unfit to obtain the proper benefit from his education, may 
cither prohibit or attach such conditions as they think fit to his employ¬ 
ment in that or any other manner, notwithstanding that the employment 
may be authorised under the other provisions of this Act, or any other 
enactment (s. 94 (1) ). Employer and parent must give information as 
to employment (s. 94 (2) ). On summary proceedings before justices for 
employing a child in contravention of a resolution passed by the local 
authority under the above sub-section the justices are entitled and bound 
to see that the condition precedent for the resolution has been complied 
with. If the resolution is based on the medical report, such report must 
be produced (Margerison v. Hind <t- Co., Ltd., [1922] 1 K. B. 2JU). 

As to offences by agents and parents, see s. 97 ; information must be 
laid within 3 months after commission, s. 99 ; for power of a J.P. to 
authorise officers to enter places of employment, see s. 98. 

340. (See original volume.) 


341-342. In Public Entertainments. 


I ext and Notes.— Repd. Except under licence or exemptions infra, 
a child must not take part in any entertainment where charge is made to 
any of the audience ; the person who causes or procures or the parent 
or guardian who allows him to take part is liable to penalty (Children and 
V oung Persons Act, 1933, s. 22 (1) ). A licence is not necessary (a) if the 
child has not during the preceding 6 months taken part in any such enter¬ 
tainment on more than 6 occasions, and (b) the net proceeds are not for 
private profit of the promoters. But this does not apply to licensed liquor 
premises unless they are also licensed for plays, etc., or authority for the 
child to take part has been granted in writing by two JJ. (s. 22 (2) ). 

For power of a local education authority to grant, subject to rules, 
infra, made by the Bd., a licence to a child of over 12, see s. 22 (3). The 
child must be fit, and provision made to secure health and kind treatment, 
and no Sunday licence may be granted (ibid.). A licence may be revoked 
or varied (s. 22 (5)). An aggrieved person may appeal to the Bd. (s. 22 (6)). 
The licence holder must give the authority particulars of the entertainment 
at least 7 days before (s. 22 (4) ). 

For powers of entry of authorised officers, see s. 28. 

For Employment of Children in Entertainment Rules, see Stat. R. & O., 
1933, No. 971. 


Employment Abroad. 

No person having the custody, change, or care of any person 
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(not temporarily resident here) may allow him nor may any person cause 
or procure any person under 18 to go abroad (i.e. outside Gt. Britain and 
Ireland; Children and Young Persons Act, 1933, 6. 30) for the purpose 
of singing, playing, performing, or being exhibited for profit unless he 
has attained 14 and a licence has been granted (ibid., s. 25 (1) ); penalty 
£100 and or imprisonment with or without hard labour for 3 months : if 
the person was procured to go abroad by any false pretence or representa¬ 
tion, the offender is liable on conviction on indictment to imprisonment, 
with or without hard labour, for two years (s. 26 (1) ). 

For presumption against an offender, see s. 26 (2); time limit for pro¬ 
ceedings, s. 26 (3). Wife or husband of the person charged may be called 
as a witness for prosecution or defence, and without the consent of the 
person charge (s. 26 (5) ). 

A constable or person authorised by a J. P. may take to a place of safety 
a person under 17 who there is reason to believe is about to go abroad in 
contravention of above (s. 26 (6) ). 

A police magistrate (see s. 25 (9) ) may grant a licence if satisfied on 
certain matters (s. 25 (2) ); for form and reg., see Stat. R. & 0., 1933, 
No. 992. The licence may be for not more than 3 months, but may be 
renewed if the magistrate is satisfied by report of a British Consular officer 
or other person that the conditions are being complied with and the appli¬ 
cation is by or with the consent of the parent or guardian (s. 25 (4) ). 
Seven days’ notice to the police of an application for a licence is necessary 
(s. 25 (3) ) ; less rnay suffice, see ibid., proviso. A licence may be revoked 
or varied (s. 25 (5) (a) ). An application for renewal or variation may be 
granted without requiring the attendance of the person (s. 25 (5) (b) ). 
An applicant must enter into a recognisance unless the magistrate is 
satisfied that it is unnecessary (s. 25 (6) ). As to release of obligations on 
expiration of a licence, see s. 25 (7). 

On a grant, renewal, or variation particulars for transmission to the 
Consular officer must be sent to the Secretary of State (s. 25 (8) ). 

As to admissibility in evidence of consular reports and depositions, see 

r. 26 (4). 

In Dangerous Performances. 

Text and Notes.— Repd. No person under 16 may take part in any 
public performance in which his life or limbs are endangered. Every 
person who causes or procures or, being a parent or guardian, allows him to 
take part is liable to a summary fine. Proceedings require consent of 
Chief of Police (Children and Young Persons Act, 1933, s. 23). For powers 
of entry of authorised officers, see s. 28. 

Training for Acrobatic Performances etc. 

Text and Note (d). —See, instead, ibid., s. 24 (1), which prohibits 
the training of persons under 12, and except under licence persons under 
16 ; and provides summary penalties for causing, procuring, or allowing ; 
for powers of entry of authorised officers, see s. 28. 

Text and Note (e). —See, instead, ibid., s. 24 (2)—(5), restricting the 

licences to persons 12 to 16. 

Coal Mines. 

Text. — Ibid., Pt. II. (see Par. 336, ante), is also applicable (s. 29 (4) ). 

Underground Employment of Boys ... or Girls . . . 

Note (/).—See now Coal Mines Act, 1911, s. 91. The minimum age 
for boys is now fourteen (ibid.). 

Note (g).—See now ibid., s. 1. 

Note (h). —See, instead, ibid., s. 91. 

Employment Underground of Boys . . . 

Note (i ).—See Par. 345, note (f ), supra. 

Note (l ).—See now Coal Mines Act, 1911, s. 92 (4). The interval 
between the hours of work on Friday and Saturday is now the same as on 
any other days (ibid.). 

Note (m ).—See dow ibid., s. 92 (5). 

Employment Above Ground of Boys and Girls 

Note (o).—No boy or girl under thirteen may be employed in connexion 
with a mine (ibid., s. 92 (1) ). 

Note (p ).—See note (o), supra; Coal Mines Act, 1911 (1 & 2 Geo. 5 
c. 50), s. 92 (2)—(6) ; note (q), infra ; Par. 348, infra. 

Boys and Girls over Thirteen. 

Note («)•—See now Coal Mines Act, 1911 (1 & 2 Ueo. 6, c. 60), s. 92 (2). 
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Hours of Employment. 

Note ( r ).— See now Goal Mines Act, 1911, s. 92 (3). 

Note (s ).—See now ibid., s. 92 (4). The interval between the hours of 
work on Friday and Saturday is now the same as on any other days (ibid.). 
Note (t ).—See now ibid., s. 92 (5). 

Note («).—See now ibid., s. 92 (6). As to fixing the hours of employ- 
ment and meal times, see ibid., s. 93. 

Note (v).—, See now ibid., s. 92 (7). Anything so heavy as to be 
injurious is now also forbidden (ibid.). 

Register. 

Note (a). See now ibid., s. 94 (1). Before employment of a boy 
below ground notice must be given to the manager (ibid., s. 94 (2)). 

Deduction from Wages of Children for School Fees. 

Note (6).—Repd. 

{See original volume .) 

Employment of Boys under Thirteen . . . 

Note (h ).—Instead of the second citation, see Par. 330, ante. 

{See original volume .) 


Compensation. 

Text and Note (/).—See, instead, W. C. A., 1925, s. 9, and Vol. XX., 
Pars. 448, 444, 446, post. 

Nursing Infants for Reward. 

Text and Note (g ).—The age is 9 ; the notice is 7 days in the case of 
the first infant proposed; see, further. Children Act, 1908, s. 1 (1), (3), 
as substd. by Children and Young Persons Act, 1932, s. 65 (1). C. Cs* 
and C. B. Cs. (successors of the guardians) now discharge those functions 
as functions under Maternity and Child Welfare Act, 1918 (see Vol. XXJI1., 
Pars. 963—965, III., post), except that where a I). C. have established a 
welfare committee they act instead of the C. C. (Local Govt. Act, 1929, 
s. 2 (a) ). Certain functions of the London C. C. are transferred to the 
B. Cs. by Stat. R. & ()., 1933, No. 114. 

As to expenses, see Act, 190S. s. 1.0 (2) (a), (b) ; Local Govt. Act, 1933, 
ss. ISO, 185. 

Text and Note (h ).—Delete. 

Text and Note (i).—S ee now Act, 1908, supra, s. 1 (1) (c). Delete last 
part of note. 

Note {h ).—Now 24 hours (Act, 1932, Sclied. II.); notice must be given 
to the person from whom the infant was received {ibid., s. 65 (2) ). 

Contents of Notice. . . . How Given. 

Note (/).—Now Children Act, 1908, s. 1 (2) (substd. by Act, 1932, 
supra, s. 65 (1) ). 

Text and Notes (?n), (;*)•—See amdts. in Act, 1932, Sclied. II. 

Penalties for Failure to Give Notice. 

Text and Note {b).- —See ibid., Sched. IT. ; failing to give notice is a 
continuing offence {ibid.). 


Appointment of Visitors. . .. . 

Text and Notes ( /), (g). For minor amdts., see ibid. 

Refusal to Admit Visitors. 

Text and Note (/).—Now 9 years. Delete “ house or ” {ibid.). 

Restrictions as to Reception of Infants. 

Text and Note (v ).— After “ or ” read “ or of any offence of cruelty 

{ibid.). 

Advertisements. —Advertisements offering to take care of an infant 
must not be published without the name and address of the person or 
society {ibid., s. 68). 

Number to be Fixed. 

Text and Note (/). —The age is 9 ; conditions may also be imposed, 
see Children Act, 1908, s. 4, as substd. by Children and Young Persons 
Act, 1932, s. 66. 


Removal by Order . . . Enforcement of Order. 

Text and Notes. —See, instead, ibid., s. 67 ; “ place of safety ” includes 
remand home (Sched. II.). 
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Variation of Trusts for Maintenance. 

Text and Note (6). —Delete “ or young person ” (Children and Young 
Persons Act, 1933, Sched. VI.). 

(5ee original volume.) 

Insurable Interest. 

Note (i). —See, further, Glasgow Parish Council v. Martins , [1910] S. C. 
102 ; title Insurance, Vol. XVII., p. 546, note (&). 

Application of Fine. 

Text and Note (/?*•).—The fines are credited to the fund (see Par. 358, 
note ( g ), ante) or rate (Children and Young Persons Act, 1932, Sched. II.). 

Persons Exempted. 

Text and Note (p). — Ibid., s. 69 (1), replaces exemptions (2)—(4) 
(s. 69 (2) ); mental defectives not in institutions are exempt, see s. 69 (3). 

Suffocation. 

See, instead, title Criminal Law. 


Protection from Fire. 

Text and Note ( s ).—For “ over ” read “ who has attained ” (Children 
and Young Persons Act, 1933, s. 11). 

Begging. 

Text and Notes. — Ibid., s. 4 (1), (2), the young person being under 1(3. 
If the person singing, etc., has a child with him lent or hired out to him, the 
child is deemed to be for inducing (ibid., s. 4 (3) ). 


Permitting Children to Reside in Brothel. 

Text.—F or ‘‘ between 4 and 16 ” read ik who has attained 4 years and 
is under 16.” 

Note (g). — Ibid., s. 3. 


Encouraging Seduction or Prostitution. 

Text and Notes ( h ), (t).—Amd. (in consequence of R. v. Moon, [1910] 
1 K. B. 818, on seduction) by adding unlawful carnal knowledge and the 
commission of an indecent assault (Children and Young Persons Act, 1933, 
s. 2). See also R. v. Chainey, [1914] 1 K. B. 137, C. C. A., and R. v. De 
Munck, [1918] 1 K. B. 635, C. C. A. 

Text and Notes (j), (k). —See, instead, Par. 378, infra. 


Detention in Place of Safety. 

Note (l ).—Repd. 

Text and Notes (m) —( p ).—Now Children and Young Persons Act, 1933, 
s. 67 (1), the court being a juvenile court; for offences, see Vol. IX., 
Par. 776, note (a), ante. 

Text and Note (r).—Instead, the court, if the}’ do not make an order 
under ibid., ss. 62—66, sending him to an approved school, etc., may make 
an interim order for detention in a place of safety or for care by a fit person 
(s. 67 (2) ). 

Order Disposing of Child or Young Person in the 
Custody of Undesirable Person. 

Text and Notes.— See instead Children and Young Persons Act, 1933, 
infra. 

Juveniles In need of Care or Protection. 

A child or young person (referred to below as a juvenile) in need of caro 
or protection means— 

(a) a juvenile who, having no parent or guardian, or one who is unfit 

or not exercising proper care and guardianship, is falling into bad 

associations or is exposed to moral danger (e.g., found destitute 

begging, etc., see s. 61 (2)) or is beyond control; or 

(b) a juvenile who— 

(i) in respect of whom an offence under Sched. I., has been com¬ 

mitted, or 

(ii) is a member of the same household as such an offended 

juvenile, or 

(iii) a member of the same household as a person convicted of an 

offence in respect of a juvenile, or 

(iv) a female member of a household where an offence has been 

committed under Punishment of Incest Act, 1908, and in any 

of these cases requires care or protection ; or ^ 
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(c) ill respect of whom an offence lias been committed under s. 10 
(s. bl (1) ). 

Any local authority (see Par. 336, ante), constable or authorised person 

(see s. 62 (4), Stat P. & 0., 1933, Nos. 947, 948 ; 1934, No. 1071), Eg 

i easonable grounds for believing a juvenile to be in need of care, supra, 

may bring bun before a juvenile court; in the case of the authority there 
JS a duty to do so, see s. 62 (2). J 

Notice must be given to the local authority and probation officer, see 
s. 35, Par. 4 J o, post. 


Kinds of Protection Ordered by Juvenile Court.-The court, observing 

he principles in s. 44 (see Vol. IX., Par. 807, ante), may (a) order 

mm to be sent to an approved school (see infra and Vol. XII., Par. 157, 

ante); or (b) commit him (see infra) to the care of a fit and willing person ; 

or (c) order parent or guardian to enter into recognisance (see s. 62 (3) ) 

o exercise care ; or (d) without making any other order or in addition to 

(b) or (c) make an order for supervision (for effect, see s. 66, infra) by a 

probation officer or other person for not more than 3 years (s. 62 (1)). 

\\ here any court convicts a person for offences in Sclied. I. or under s. 10 

it. may direct the juvenile to be brought before a juvenile court for an 

order (supra), or may itself make the order (s. 63 (1) ). For duty of the 

local authority to bring the juvenile before the court, see s. 63 (2). 

For rules and forms, see S. J. (Children and Young Persoas) Rules, 1933 
(No. 819). ° ' 


Uncontrollable or Refractory Child or Truant.— Where a parent or 

guardian of a child or young person proves to a juvenile court that he is 
unable to control the juvenile, the court may send the juvenile to an 
approved school, provided the local authority of the area in which he 
resides agrees, or place under supervision for not more than three years 
(s. 64). So also a refractory child of a poor law authority may be sent to 
an approved school (s. 65). A child not complying with an attendance 
order may also be sent, or order committing to the care of a fit person 
may bo made (Education Act, 1921, s. 45, as substd. by Children and 
Young Persons Act, 1933, Sched. III.). 

Committal Orders.— For power to commit to the care of a local autho¬ 
rity, see s. 76 (1) ; of the Minister of Pensions, s. 76 (2). If with the former 
they must be boarded out, see s. 84 (3) ; Boarding Out Rules (Stat. R. & 
O., 1933, No. 1 87). An order may on application of any person be varied 
or revoked (s. 84 (6) ), but otherwise remains in force until the juvenile 
attains 18 (s. /5 (3) ). As to the rights of the person having the care, see 
Par. 380 ; religious education of the juvenile, Par. 382. As to the juris¬ 
diction of the Secretary of State, see Par. 379, post. 

lor the power to apprehend without warrant a person who runs away 
from the care of the fit person, and the power of a juvenile court to deal 
with him as a juvenile beyond control, see s. 85 (1) ; for penalty for 
assisting, etc., an escape or harbouring the runaway, see s. 85 (3). 

Approved School Orders. —A child under 10 must not be sent unless 
the court cannot suitably deal with him otherwise (s. 44 (2) ). For time 
of operation of orders, see s. 69 ; contents, s. 70, and Vol. XII., Par. 159, 
ante ; information which must be transmitted to the managers of the 
school, s. 72 (1), (2) ; Stat. R, & O., 1933, No. 955. 

Effect of Supervision Order. —The officer must visit and befriend 
the juvenile, and endeavour to find him suitable employment, and may, 
if lie is under 17, bring him before a juvenile court, which may send him to 
an approved school or commit him to the care of a fit person (s. 66 (1) ). 
An officer may be replaced by the court (s. 66 (2) ). As to expenses, see 
s. 66 (3). 


Contributions by Parents and Others. —Where a committal order or 
approved school order (supra) has been made, the father, stepfather, 
mother, stepmother, or person cohabiting with the mother is liable to make 
a contribution (s. 86 (1) ). This is payable to the person having the care of 
the juvenile (s. 86 (2) ) or, in case of a local authority, to the C. C. or (J. B., 
who must pay it over to the Secretary of State (s. 86 (3), (4) ) less the 
expenses of the council prescribed by Stat. R. & O., 1933, No. 1022. For 
saving as to poor law authorities, see s. 89 (4). As to contributions by 
local authorities, see s. 90, Vol. XII., Par. 163, ante. The contribution 
order may be made by the court making the order (supra) or a Ct. of S. J. ; 
amount (including affiliation sums if any) must not exceed the pre- 
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Bcribed sum (s. 87 (1) ) ; see Stat. R. & 0., 1933, Nos. 950, 1031. As to 
who may apply, sec s. 87 (2); duration of order, s. 87 (3). A contributory 
must notify any change of address (s. 87 (5) ). An order is enforceable 
as an affiliation order, see s. 87 (4). Where an affiliation order is in force, 
the payments thereunder may be ordered to be paid to the person entitled 
to the contributions (supra), see s. 88 and title Bastardy, ante. The 
Secretary of State may remit a payment to be made under ss. 87, 88 
(s. 89 (1) ). For power of a C. C. or C. B. to receive and enforco arrears, 
though accrued during the time when the person was not resident in the 
cty., see s. 89 (2); a certificate signed by the clerk of the council entitled 
to receive contributions that such are unpaid is evidence of the fact stated 
(s. S9 (3) ). 

Appeals. —Without affecting any other right of appeal, there is a right 
of appeal to Q. S. from (a) a committal order ; (b) approved school order ; 
(c) supervision order; (d) recognisance order ; (e) contribution order; 
(f) affiliation payments order (s. 102). 

Jurisdiction of Secretary of State. Emigration. 

Note (i). —Now Children and Young Persons Act, 1933, s. 84 (4), (2). 
Note (k).—lhid ., s. 84 (5). 

Position of Committee. 

Note (/).—See Committal Orders, supra. 

Notes (m), (?i).— Ibid., s. 75 (4). 

Order Exacting Contribution . . . 

Text and Notes.— See, instead, Par. 37S, ante.. 


Religious Education. 

Note (b). —Now Children and Young Persons Act, 1933, s. 75 (1), (2). 
Note (c). —See, instead, ibid., s. 84 (7). 


Visitation of Institutions and Homes. 

Text. —Persons in charge must send prescribed particulars (see Stat. 
R. & O.. 1933, No. 775) annually to the Secretary of State (Children and 
Young Persons Act, 1933, s. 93). 

Text and Note (e).—For definition of “ voluntary home,” see ibid., 
s. 92 ; power to inspect, s. 94 (1). He may appoint officers of a C. C., 
C. B. C., or C. D. C. (s. 94 (2)). 

Text and Notes (/) — (i). —Delete. 

Text and Notes (k), (/).—Now ibid., s. 94 (3), giving extended powers. 

If the Secretary of State is satisfied that the welfare of the children is 
endangered, he may serve a direction on the persons responsible for the 
management (s. 95 (1) ); if not complied with, a court of S. J. may order 
a removal (s. 95 (2) ), and the local authority must maintain them until 
other arrangements are made (s. 95 (3) ). An aggrieved person may appeal 
to Q. S. (s. 102 (2)). The institution must not again be used for reception 
without the consent of the Secretary of State (s. 95 (4) ). 


When Constable . Arrest Without Warrant. 

Text and Notes.— Now ibid., s. 13 ; the offences are in Sclied. 1 


Search Warrant Purport. 

Text and Note (r).—Now ibid., Sclied. 1. 

Note (s).—Ibid., s. 40 (1); s. 40 (5). 

Text and Note (w).—For “ ct. of S. J.” substitute 
( ibid ., s. 40 (1) ). 


“ juvenile 



Jurisdiction of Court. 

Text and Note (v).—Repd. Sec Par. 378, ante. 

Note (a).—Children and Young Persons Act, 1933, s. 40 (2). 
Note (b). — Ibid., s. 40 (4). 

Note ( c).—lbid ., s. 40 (3). 

Detention in Retreat. 

Text and Notes.—D elete. 

(See original volume .) 

Evidence of Accused Person. 

Text and Notes (»), (p).-Now ibid., s. 15, Sclied. I. 

(Sec original volume.) 
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Evidence of Child of Tender Years. 

109A° T P n ) T I , bid " S ' l 8 ' See als0 R - Y • DoSsi ( 1918 )> 87 L - J- (K. B. 
i'>_4, O. C. A. (uncorroborated evidence). 

Admission of Public. 

Note (a).—S ee Children and Young Persons Act, 1933, s. 37. 

Power to Proceed in Absence of . . . Person. 

Note (u).—Ibid., s. 41. 

Mode of Charging Offences. 

u ^ ext and Notes (a) t (6).—The provisions as to separate penalties apply 
“ lf lle is summarily convicted ” (Children and Young Persons Act, 1933, 

«• 14(1), (2)). . 

Limitation of Time. 

Note (c).— Ibid., s. 14 (3). See, further, K. v. Shellaker, [1914] 1 K. 13. 
414, C. C. A., cited in title Criminal Law and Procedure, Par. 606, ante. 

Continuous Offences. 

Note (d). — Children and Young Persons Act, 1933, s. 14 (4). 

Appeals. 

Text and Note (e).—See, instead, Children and Young Persons Act, 
1933, s. 102, Par. 378, ante. 

Proceedings by Poor Law . . . Local Authority. 

Text and Notes (/), (<7).— For power to institute proceedings and 
appear by their authorised officer, see, instead, ibid., s. 98 ; defrayal of 
expenses, ibid., s. 90 (3), (4) ; Children Act, 1908, s. 10. 

Text and Notes (/*)— (j ).— Delete. 

Text and Notes. —Replaced by P. L. A., 1930, 8. 07 (d), giving power 
loC. C. or C. B. C. to subscribe. 

(See original volume.) 

Pawns. 

Note (o ).— Children and Young Persons Act, 1933, s. 8. 

Penalty for Giving Intoxicating Liquor to Children. 

Note (p). — Ibid., s. 107 (1). 

Note ( q ).— Ibid., s. 5. See also Mental Deficiency Act, 1913, s. 52; 
Vol. XIX., Par. 808, post. 

Child on Licensed Premises. 

Text and Note (r).—For‘‘except. . . closing ” substitute “ during the 
permitted hours ” (Children and Young Persons Act, 1933, s. 0 (1) ). As 
to ■' bar,” see Donaghuc v. M'Inlyre, [1911] S. C. (J.) 01 ; Pilkington v. 
Ross. [1914] 3 K. B. 321, Vol. XVIII., Par. 328, post. 

Purchase from Person under Sixteen. 

Notes ( s ), (a).—Children and Young Persons Act, 1933, s. 9. 

Duty of Provider of Entertainment. . . . 

Text and Notes (c)— (g). —Re-enacted with minor amdts., by Children 
and Young Persons Act, 1933, s. 12. 

Vagrancy. Exemptions . . . Vagrant. 

Text. —For “ above ” substitute “ who has attained ”. 

Note (i).—Children and Young Persons Act, 1933, 8. 10 (1). 

Text and Note (k). —Delete. 

Text and Note (/).—Education Act, 1921, s. 50. 

Note (m ).— Children and Young Persons Act, 1933, s. 10 (1) (proviso). 
Note ( 0 ). — Ibid., s. 10 (3) ; see also s. 10 (4). 

Note (p).—Ibid ., s. 10 (2). 

Cleansing of Child and Clothing. 

Text and Notes.—R e-enacted by Education Act, 1921, s. 87. 

Note (r).—The examination is obligatory (Fox v. Burgess, [1922] 1 
K. B. 623, Vol. XII., Par. 69, note (/), ante). 
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PARAGRAPH 
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408. 

409. 

410. 

411 . 

412 . 

413 . 

414 . 

415 . 

416 . 

417 . 

418 . 

419 - 420 . 


VOL. XVII.—Infants and Children. 408- 420 

Sale of Tobacco. 

Notes (w). (a ).—Children and Young Persons Act, 1933, s. 7 (5). 

Notes ( b)—(d).—Ibid., s. 7 (1). 

Automatic Machines. 

Text and Note (e).—For “ children . . . persons ” substitute “ persons 
apparently under 16,” ibid., s. 7 (2) ). 

Note ( f).—lbid., s. 102 (1) (e). 

Seizure of Tobacco. 

Text and Note (h). —Delete sentence as to searching (ibid., s. 7 (3) ). 

Exemptions. 

Note ( i).—lbid s. 7 (4). 

Release on Bail. 

Text and Note (/).—Now 17 ; as to presumption, see ibid., s. 99. 

Note (o).— Ibid., s. 32 (1). 


Detention of Person Charged 


. Association . . 


Text. —Now “ under 17.” 


Note (p ).—Now “ remand home," sec ibid., s. 77 ; as to inspection, etc., 
see Stat. R. & O., 1933, No. 987. 

Note (<j). —Children and Young Persons Act, 1933, s. 32 (2). 

Text and Note (r). —Replaced by ibid., s. 31. 

Custody on Committal. 

Text and Notes (.*), (/).—Amd. to apply to “ any court " and “ remand 
homes,” see ibid., s. 33. 


Attendance at Court of Parent . . . Enforced. 

Text and Notes (w), (a). -Now applies where “ for any reason brought 
before a court,' see ibid., s. 34 (1) ; s. 34 (4); s. 34 (.7). 

Text and Note (b ).—Applies also where ” taken to a place of safety ” 
(ibid., s. 34 (2) ). 

Text and Note (c).—ibid., s. 34 (3). 


Notice to Local Authority and Probation Ollicer. -The police or person 
bringing the juvenile before the court must give notice to the local 
authority and tlie probation officer of the charges or application, and the 
authority must make investigations to assist the court (s. 35). 

The parent should receive reasonable notice of the trial (White v. Jeans, 
11911] 8. C. (J.) 88; Montgomery v. Gray, [1915] 8. C. (J.) 94). 


Fine Payable by Parent. 

Note (e).—Children and Young Persons Act, 1933, s. 55. 


Fine Payable by Child or Young Person. 

Note (/).— Ibid., s. 59 (2). 

Places of Detention. 

Text and Note (y). —See, instead, ibid., s. 77, supra. 

Note (h). —See, instead, s. 90 (3), (4) ; grants, s. 104 (1) (a) (iii). 


Juvenile Courts. 

Text and Notes. —Repd. For constitution of juvenile courts, see 
Children and Young Persons Act, 1933, s. 45, Sched. II. ; Stat. R. & O. 
1933, No. ; 1934, No. 273 (outside London); 1934, No. 1132 (metro¬ 
politan area). These courts hear charges against juveniles (persons 
under 17), and exercise other conferred jurisdiction, see s. 45. Applica¬ 
tions are assigned to the courts under rules made by L. C. (s. 46 (3) ) 

No charge and no application may be heard by a ct.’ not a juvenile ct 
(s. 46 (1) ), except in certain cases, see s. 46 (1) (proviso), (2). 

The courts must sit as often as may be necessary (s. 47 (1) ), and in a 

different; budding or room from other courts or on different days • the 
general public are excluded (s. 47 (2) ) y 
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419-420 

(canid.). 


Laws of England Supplement. 


, 1 ^ 1 1 C %“ ade Y ■ L - C - “der s. 47 (3), and laid before Parliament 
tb. iui (2)), regulate the procedure, see Stat. R. & 0., 1933, No. 819. 

/ may proceed thou S h it discovers that the person is not a juvenile 

(s. 48 (1) ); see also s. 48 (2). 

For power of a court after a remand, see s. 48 (3). 

For power to deal summarily with indictable offences at any sitting, see 
s. 48 (4); powers of London courts, s. 48 (5), (6). 

For prohibition of certain matter in newspapers, see s. 49, Vol XX11I 
Par. 428, post. '* 


INHABITED HOUSE DUTY. 


421 - 441 . The duty ceased to be chargeable after 1923-24 (Finance Act, 1924 (14 

& 15 Geo. 5, c. 21), s. 20, Sched. III.). 


VOL. XVII. 


442 -462 


INJUNCTION. 

PARAGRAPH . —» 

NUMBERS. 

442. Jurisdiction to Grant Mandatory Injunctions. 

Note ( b ).—See also Puddephatt v. Leith , [1916] 1 Ch. 200 (mandatory 
injunction to vote in accordance with wishes of mortgagor of shares). 

443-444. (See original volume .) 

445. Interlocutory Injunction. 

Note (l). —See, however, Wheeler v. Keeble (1914), Ltd ., [1920] 1 Ch. 67. 

Note (m).—When the writ claims possession for breach of covenant in 
a lease, an injunction will not be granted on the footing that the lease 
is subsisting (Wheeler v. Keeble (1914), Ltd., supra). 

446-449. {See original volume.) 

450. Concurrent Jurisdiction. 

Note (l ).—Now S. C. J. (Consolidation) Act, 1925, s. 18 (2). 

451. Judicature Act, 1873. 

Note (n). —Now r S. C. J. (Consolidation) Act, 1925, s. 45. 

Construction of 41 Just or Convenient. 9 ’ 

Text.—T he words “ just or convenient ” are now altered to “just and 
convenient ” by ibid., s. 45 (1). 

Note ( e). —See, further, Morgan v. Hart , [1914] 2 K. B. 183, C. A. 
(held that the words created no wider jurisdiction than existed before, 
but enabled such orders as could be made before the Judicature Act, 1873, 
to be made in any proceedings without commencing special proceedings 
in the Court of Chancery such as w r as formerly necessary) ; title Receivers, 
Par. 643, post. 

452. (See original volume.) 

453. Injunctions . . . Granted by County Courts. 

Note (i ).—Now S. C. J. (Consolidation) Act, 1925, s. 202. 

454. Where a Statute Provides a Particular Remedy. 

Note (o).— See also A.-G. v. Sharp , [1931] 1 Ch. 121, C. A. (to enforco 
public rights the A.-G. may obtain an injunction). 

Note (p ).—See also Merrick v. Liverpool Corporation , [1910] 2 Ch. 449, 
4G0 ; A.-G. v. Lewes Corporation , [1911] 2 Ch. 495 ; Fraser v. Fear (1914), 
137 L. T. Jo. 314, H. L., Vol. XIV., Par. 1306, ante ; Williams v. Deptford 
Urban District Council (1924), 41 T. L. R. 47, Vol. XVI., Par. 398, note (/). 
ante. 


455 . 


456 - 457 . 

458 . 


459 - 461 . 
462 . 


The Court will not Interfere in Political Matters. 

Note («).—See also Italy (King of) and Italian Government v. De Medici 
Tornaquinci and Others (1918), 34 T. L. R. 623. 

(See original volume.) 

Perpetual Injunction. 

Note (a).—See, further, Wood v. Conway Corporation , [1914] 2 Ch. 47, 
C. A. (injury to trees by fumes from gasworks restrained). 

When Granted. 

Note (i). —See, further, Wood v. Conway Corporation , supra (injury to 
frees by fumes from gasworks hold to constitute a serious growing and 
Permanent injury to property, and that as the measure of damage could 
not properly be estimated it was a proper case for an injunction). 

(.See original volume.) 


Threatened Invasion of Legal Right. 

Note (g).— See also Stollmeyer v. Petroleum Development Co TtJ 
[1918] A. C. 498 (note), P.C. * ’ 

Isotes (i), (&). See A.-G. v. Long Eaton Urban Council , [1915] 1 Ch 
124, C. A.| afc p. 127. 

Note (m). See also Winkle & Co. y Lid. v. Gent <£ Son tl914j •*] 
R. P. C. 473, C. A., cited in Par. 614, note (d) post ’ 

A St ° Ume y er J- Lake Petroleum Co. , [1918] 

local industry would bo afiected); Great Northern Hail '" j 

Corporation (1918), 88 L. J. (oh.) 101 ° Bra,l ^ d 
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467 . 
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469-475 

476 . 


477 . 
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479 . 


480. 
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(See original volume.) 

Suspending Injunction. 

r - «“* M <*“ s *-**. 

CmS <19HWIsf M><™< 

council (lyi/), 118 L. T. 19, and Frost v. Zztw Edioard VII. Welsh etc 

Association , [1918] 2 Ch. 180; compromised, 35 T. L. R. 138, C. A. 

(suspension on account of war conditions) ; Stollmeyer v. ■ Petroleum 
Development Co., Ltd ., supra). 

(See original volume.) 

Jurisdiction to Award Damages in Lieu of Injunction. 

Note . (d). This first section is now S. C. J. (Consolidation) Act, 1925, 

(r , r * 0 o Xee * Industrial Co-operative Society, Ltd. v. Slack, infra. 
JNote (/).—See also Davis v. Man-able, [1913] 2 Ch. 421 (damages 
refused where no actual injury was suffered). 

Note (^).--S ee , further, Davis v. Marrable, supra (costs refused to suc¬ 
cessful defendant owing to his conduct in rushing to complete a building). 

Smallness of Damage Immaterial. 

a ) S0 S , lach v * Leeds Industrial Co-operative Society, Lid., 
[1J24] 2 Ch. 4/o, C. A. (the rule is not affected by Cells v. Home and Colonial 
Storess, Ltd.) ; Price v. Hilditch, [1930] 1 Ch. 500. 

Damages may be Awarded where Intention to Con¬ 
tinue Wrongful Act. 

Note (o).—S ee also Litchfield-Speer v. Queen Anne's Gate Syndicate 
(No. 2), Ltd., supra ; but the court has now been held to possess this power, 
see Leeds Industrial Co-operative Society , Ltd. v. Slack, [1924] A. C. 851, 
disapproving the opinions in Dreyfus v. Penman Guano Co. 

(See original volume.) 

Mandatory Injunction. 

Note (o).~ See also Kennard v. Cory Brothers Co., Lid., [1922] 

2 Ch. 1, C. A. (inquiry as to damage directed in a former action with 
liberty to apply in case of apprehended damage for mandatory injunction 
to keep remedial works open ; remedy by way of damages, the present 
capitalised value of future remedial works, was therefore not available to 
plaintiffs : mandatory injunction granted compelling the execution of 
specific work required to remedy existing defects). 

Note (q). See also Great Northern Ry. Co. v. Bradford Corporation , 
supra. Damages cannot be awarded in lieu of a mandatory injunction 
where t here is a breach of a restrictive covenant causing serious damage ; 
this applies whether the breach is by the covenantor or an assignee with 
notice (Achilli v. Tovell, [1917] 2 Ch. 243). 

Note (r). A defendant cannot, by means of an order in the nature of 
a mandatory injunction, be indirectly ordered to take legal proceedings 
against a third person (Yorkshire (IF. R.) Rivers Board v. Linthwaite 
Urban Council (1915), 84 L. J. (k. b.) 1610, per Lawrence -J., at p. 1618). 

Note (a).—See, further, Peltey v. Parsons, [1914] 1 Ch. 704 (£5 damages 
awarded in lieu of mandatory injunction) ; reversed on the facts without 
dealing with this point, [1914] 2 Ch. 653, C. A. ; title Practice and 
Procedure, Par. 264, post. 

Effect of Notice of Objection. 

Note (/’).—When the notice required is a statutory notice it must be 
strictly in accordance with the statutory requirements (Raynet v. Stepney 
Corporation, [1911] 2 Ch. 312). 

Acquiescence and Delay. 

Note (k ).— Delay of a relator is not necessarily to be attributed to the 
A.-G. (A.-G. and Down C. C. v. Newry (No. 1) R. D. C. t [1933] N. I. 50). 

Repairs. 

Note (?i).—B ut if the work is definite, see Kennard v. Cory Brothers , 
Ltd., supra. 

Principles on which the Court Acts. 

Note ( 9 ).—See also A.-G. v. Mayor of Stockton-on-Tees (1927), 91 J. P. 

172, C. A. For the rule in regard to monopolies, see Smith v. Grigg, Ltd. 
[1924] 1 K. B. 655, C. A., Vol. XXVII., Par. 1320, note (d), post. 
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481—502 


482 . 

483 . 

484 . 


485 - 486 . 

487 . 


488 - 489 . 

490 . 

491 . 

492 - 493 . 

494 . 


495 - 497 . 

498 . 


499 . 


500 . 

501 . 


502. 


Threatened Injury. 

Note («).—See, further, Walker v. Murphy (1913), 77 J. P. 365 (inter¬ 
locutory injunction granted to prevent damage to pasture on moor) 
Hampstead Garden Suburb Trust, Ltd. v. Denbow (1913), 77 J. P. 318 
(injunction granted to restrain the holding of a public meeting on land 
belonging to plaintiffs). 

As to injunctions against persons who are not parties to the action 
to restrain a threatened breach, see Hubbard v. Woodfield (1913), 57 Sol. 
Jo. 729. 

(See original volume.) 

Irreparable Injury. 

Note ( l ).— See also Walker v. Murphy (1013), 77 J. P. 365. 

Conduct of Parties Considered. 

Note ( p ).—See also Kynoch , Lid. v. Rowlands (1011), 55 Sol. Jo. 617, 
affirmed, [1012] 1 Ch. 527. C. A. (tipping rubbish on plaintiffs’ land under 
an erroneous claim of right); Robey v. Rain shit rip [1013] 2 Ch. 513, cited 
in Par. 518, post. 

(See. original volume.) 

Balance of Convenience Considered. 

Note id). — See also Dodson, Mode <0 Co. v. Eller man Wilson Line, Lid., 
and Grein (1020), 150 L. T. Jo. 2-14 (motion to discharge interim injunction). 

Terms may be Imposed as a Condition of Granting. 

Note (g). —See also Cavenagh v. Cohen (1010), 147 L T. Jo. 252 (pay¬ 
ment into court before restraining sale bv mortgagee). 

(See original iHjlume.) 

In General. 

Note (g). — See also Ayers v. Hanson (1012), 50 Sol. Jo. 735. 

Jurisdiction in General. 

Text and Note (//).—Now Companies Act, 1020. 

(See original volume.) 

Municipal Corporations. 

Note (e).—The court will also restrain a municipal corporation from 
proceeding with a notice to treat in respect of premises not authorised to 
he compulsorily acquired (Davies v. City oj Umdon Corporal ion, (1913 | 

1 Ch. 415). 

(See original volume.) 

Public Companies. 

Note (/).—See also Grieve v. Edinburgh and District Water Trustees , 
[1018] S. C. 700. 

Who Should Sue. 

Note (6).— See also O'Shea v. Cork Rural District Council , [1914] 1 
1. R. 16 (held that the Attorney-General should have maintained the action 
at the relation of plaintiffs) ; Vol. XXIIL, Par. 174, post. 

Note (c).— See also Dundee Harbour Trustees v. Nicol (D. <6 ./,), [1015] 
A. C. 550 (difference between the position in Scotland of the Lord Advo¬ 
cate and in England of the Attorney-General discussed), cited in title 
Agency, Par. 333, note (m), ante. 

Note (e). — See also A.-G. v. Westminster City Council , [1024] 2 Ch 
416, C. A. 

Note (/).—Instead of granting an injunction the court may allow the 
defendants a reasonable time within which to comply with the statute 
(A.-G. v. Birmingham , Tame , and Rea District Drainage Board , [1912J 
A.C. 788); followed in A.-G. (Wirral Rural District Council) v. Kerr 
and Ball (1014), 79 J. P. 51 (injunction refused) ; and see title Nuisance 
Par. 947, note (c), post. 

(See original volume.) 

Private Person must Show Special Damage. 

Note (/*).—See also Birr (Xo. 1) Rural District Council v. Birr Urban 
Council, [1915] 1 I. R. 413. 

Action by Members of a Company in Case of Individual 
Wrong. 

NoTE(r).—These last two sects, are now Companies Act 1929 ss 88 8Q 

Se,-, further, British Mura, Syndic v. Alperton HmJt Co., cited in 
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PARAGRAPH 

NUMBERS. 

502 

( could.). 

503 . 

504 . 


505 . 


506 . 

507 . 

508 . 


509 . 

510 - 511 . 

512 . 

513 - 515 . 

516 . 

517 . 

518. 


\ ol. V., Pars. 343, note (/), 347, note ( m ), ante; Lawson v. Financial 
Feres, Lid. (1917), 34 T. L. R. 26, C. A. ; Last v. Buller <k Co., Ltd. (1919), 
36 T. L. R. 35 (refusal of interlocutory injunction to restrain meeting). 

(See original volume.) 

Jurisdiction. 

Note ((7).—See also Weinberger v. Inglis, [1919] A. C. 606, H. L., cited 
in title Stock Exchange, Par. 422, post. 

Trade Unions. 


Note (o).—S ee also Valentine v. Hyde , [1919] 2 Ch. 129 ; title Trade 
and Trade Unions, Par. 1200, post. 

Nuisance. 

Note (q ).—See also Yorkshire ( W. R.) Rivers Board v. Linthwaite Urban 
Council (1915), 84 L. J. (k. b.) 1610, cited in Par. 476, note (r), ante , and 
in title Waters and Watercourses, Par. 879, note (t), post ; Litchfield- 
Speer v. Queen Anne's Gate Syndicate (No. 2), Ltd., [1919] 1 Ch. 407. 

Note (r).—See also Adams v. Ursell , [1913] 1 Ch. 269 (injunction granted 
to restrain nuisance from fried fish shop); Wood v. Conway Corporation , 
[1914] 2 Ch. 47, C. A. (injury to trees by fumes from gasworks restrained); 
Par. 458, ante ; Morrow v. Stepney Corporation (1920), 18 L. G. R. 458 
(injunction granted to restrain nuisance cause by deposit of grit, dust, 
and ashes). 

Note (t). —See, further, Davis v. Marrable , [1913] 2 Ch. 421 (damages 
refused where no actual injury suffered). 

Jurisdiction. 

Note (c). —See now S. C. J. (Consolidation) Act, 1925, s. 45 (3). 

(See original volume.) 

Jurisdiction. 

Note (n). —See also Hampstead Garden Suburb Trust , Ltd. v. Denbow 
(1913), 77 J. P. 318, cited in Par. 481, ante. 

Note (o).—T he sub-section is now S. C. J. (Consolidation) Act, 1925, 
s. 45. See also Hope v. Osborne , [1913] 2 Ch. 349 (injunction granted to 
restrain commoners from committing excessive waste and trespass on 
manor land in furtherance of alleged claim of right); Hope Brothers , Ltd. 
v. Cowan , [1913] 2 Ch. 312, cited in title Landlord and Tenant, Par. 978, 
post ; Walker v. Murphy, [1914] 2 Ch. 293 ; affirmed, [1915] 1 Ch. 71, C. A. 
(injunction granted to restrain damage to pasture on moor by traction 
engines). 

Where Public Interest Affected. 

Note (c). —See also Webster v. Bakewell R. D. C. (No. 2), cited in Vo). 
XVI., Par. 239, note (t), ante. 

(See original volume.) 

Injunction only . According to Equitable . Principles. 

Note (m). —See also London, Chatham and Dover Rail. Co. and South 
Eastern and Chatham Rail. Cos.' Managing Committee v. Spiers and Pond , 
Ltd. (1916), 32 T. L. R. 493. 

Note (e).—This section is now S. C. J. (Consolidation) Act, 1925, s. 41. 
(See original whime.) 


Proof of Damage Unnecessary. 

Note (a). —See, further, Achilli v. Tovell , Par. 476, note (q), ante , where, 
however, the damage was substantial. 

When Court will not Interfere. 


Note (k). —See also Sharp v. Harrison , [1922J 1 Cli. 502 (breach by 
purchaser; having regard to absence of damage, lease of the premises 
to a person not a party to the action, and an undertaking not to claim an 
easement, mandatory injunction refused). 

Note (l). —See also Great Northern Rail. Co. v. Bradford Corporation 


(1918), 88 L. J. (cn.) 101. 

Purchasers. 

Note (e). —Acts and omissions of the plaintiff and bis predecessors in 
title, and particularly the non-enforcement of similar covenants as to 
certain other plots, or a general change in the character of the neighbour¬ 
hood, may be a bar to the granting of an injunction (Sobey v. Sainsbury, 
[1913] 2 Ch. 513) ; see also Long v. Gray (No. 1) (1913), 58 Sol. Jo. 46, C. A. 
(breach of covenant to use premises as private dwelling-house only, an 
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518 

( contd.). 



520 . 

521 . 

522 . 


523 . 

524 . 

525 . 


526 . 


527. 
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not to carry on any trade, business or calling whatever, by keeping 
boarding house); Frost v. King Edward VII . Welsh etc. Association, [1918] 
2 Ch. 180; compromised, 35 T. L. R. 138, C. A. (covenant not to use 
house otherwise than as private dwelling-house broken by use as hospital); 
Ives v. Brown, [1919] 2 Ch. 314 ; Day v. Waldron (1919), 88 L. J. (k. b.) 
937 (breach by conversion of dwelling-house into flats); Colquhoun's 
Curator Bonis v. Glens Trustee (1920), 57 Sc. L. R. 623 (breach of covenant 
by granting use of rooms for kindergarten); Sharp v. Harrison , supra. 

Authors. 

Note (/).—See also Educational Company of Ireland v. Fallon and 
Getz , [1919] 1 I. R. 62; Erskine Macdonald , Ltd. v. Eyles, [1921] 1 Ch. 
631, Vol. Vm., Par. 395, note ( g ), ante. 

Miscellaneous. 

Note (k ).—See also Jones v. Trinder , Capron & Co., [1918] 2 Ch. 7, 
C. A. 

Covenants in Restraint of Trade. 

Note (m ).—See also Freeman v. Fox (1911), 55 Sol. Jo. 650 (alleged 
breach of covenant not to practise as a solicitor) ; Continental Tyre and 
Rubber (Great Britain) Co., Ltd. v. Heath (1913). 29 T. L. R. 308 (reason¬ 
ableness of covenant) ; Caribonum Co., Ltd. v. Le Couch (1913), 109 L. T. 
587, C. A., cited in title Master and Servant, Par. 167, note (b), post; 
Mason v. Provident Clothing and Supply Co., Ltd., [1913] A. C. 724 ; title 
Trade and Trade Unions, Pars. 1072, 1077, 1083—1085, 1095, 1105, 

1106, 1125, post. 

Mandatory Injunction. 

Note (p ).—See also Sharp v. Harrison, supra , 

(See original volume.) 

Covenants Restricting the User of Land. 

Note (r).—See also Pulleyne v. France (1913), 57 Sol. Jo. 173, C. A. 
(breach of covenant in building scheme prohibiting any trade to be 
carried on) ; Kelly v. Barrett, [1924] 2 Ch. 379, C. A. (opinions as to dis¬ 
cretion of court to give damages in lieu of injunction); and as to building 
schemes generally, see Vol. X XV., pp. 458 ct scq. 

Positive Covenants Incapable of Specific Performance. 

Note (d). —See, further, Chapman v. Westerly (1913), 58 Sol. Jo. 50; 
Rely-a-Bell Burglar and Fire Alarm Co. v. Eisle.r, 11926] Ch. 609. 

(See original volume.) 

Removal of Fixtures. 

Note (b ).—Sec also Walker and Wallcer v. North Walsham etc.. Canal 
Co., Lid. (1913), 135 L. T. Jo. 92 (injunction to restrain defendants from 
further injuring plaintiff by continuing to keep the canal banks out of 
repair). 

Note (c).—T he court will not restrain a person from closing a hotel, 
as that is the same in effect as ordering him to carry on the business of 
the hotel (London, Chatham and Dover Rail. Co. and South-Eastern and 
Chatham Rail. Cos' Managing Committee v. Spiers and Pond , Ltd., supra). 

Against Public Bodies. 

Note (/).—See also Joel v. International Circus and Christmas Fair 
(1920), 124 L. T. 459, C. A. (contract in special terms to allow occupation 
of space in exhibition). 

Instance when Court will Decline to Import a Negative 
Covenant. 

Note (i).—See Mortimer v. Beckett, [1920] 1 Ch. 571 (contract by 
defendant boxer to give plaintiff the sole arrangements for matching 
him for seven years); Prosperity, Ltd. v. Lloyds Bank, Ltd. (1923), 39 

T. L. R. 372 (injunction restraining bank from closing customer’s account 
refused). 

Note (k ).—Compare Kennard v. Cory Brothers & Co Ltd riqooi o 
Ch. 1, C. A., Par. 476, note (o), ante. ” 1 J 

Note ( l ).—See also Chapman v. Westerly, ante. 

Note (n ).—See also Par. 525, note (c), supra. 

Contracts Incapable of Specific Performance. 

Note (o ).~See also Chapman v. Westerby, supra. 
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529 . 
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Exception in Case of Vessels. 

Note (q ).—See also Modern Transport Co., Ltd. v. Duneric Steamship 
Co. y [1917] 1 K. B. 370, C. A. (injunction restraining owners from with¬ 
drawing ship under charterparty for non-payment of hire). 

Conduct of Plaintiff will be Regarded. 

Note (r ).~See also Litvinoff v. Kent (1918), 34 T. L. R. 298 (injunction 
refused to tenant acting in breach of agreement and issuing circulars 
inciting to revolution). 

Effect of Acquiescence and Delay. 

Note (m).—See, further, Sobey v. Sainsbury , [1913] 2 Ch. 513, cited in 
Par. 518. ante. 


(See oriainal volume.) 

Injury to Mortgaged Property. 

Note(/). —The sub-section cited is repealed by L. P. A., 1925, s. 207 
and Sched. VII., and replaced by ibid., s. 98. 

Collateral Term. 

Note (k). —See Puddephatt v. Leith , [191G] 1 Ch. 200, cited in title 
Companies, Par. 309, note ( q ), ante. 

(See original volume.) 

When Granted to Restrain Getting in or Disposing of 
Deceased's Estate. 

Note (d). —See also Cheetham v. Iiollingworth, [1914] W. N. 25 (court 
held to have no jurisdiction, in the absence of the proper parties before it, 
to grant an injunction restraining an executor de son tort from parting with 
the personal estate of the testator). 

Before Probate. 

Note (l). —Repd. by A. E. A., 1925, s. 56 and Sched. IT., so far as respects 
the estates of persons dying after 1925. As to actions against the personal 
representatives of such persons, see ibid., s. 26. 

To Restrain Sale. 

Note (/)•—For “ T. A., 1893, s. 14,” read “ T. A., 1925, s. 13.” 

(See original volume.) 

Where Injunction Granted. 

Note (h). —Sec, further, as to the infringement of an alleged right to 
take photographs, Sports and General Press Agency, Ltd. v. “ Our Dogs ” 
Publishing Co., Ltd., [1917] 2 K. B. 125, C. A. An ex-servant may be 
restrained from using or disclosing information acquired during employ¬ 
ment and retained in memory only as to secret process, even though 
actual details of secret process are not disclosed at trial (Amber Size and 
Chemical Co., Ltd. v. Menzel, [1913] 2 Ch. 239). 

Note (l). —See also Ashburton (Lord) v. Pape, [1913] 2 Ch. 469, C. A. 
(use of copies of letters improperly obtained restrained) ; Alperton Ruljbcr 
Co. v. Manning (1917), 86 L. J. (cn.) 377 (order for delivery up of book of 
trade formulas of secret processes and all copies and extracts). 

(See original volume.) 

Jurisdiction. 

Note (p). —But where a perpetual injunction is claimed, see Performing 
Right Society, Ltd. v. Ixmdon Theatre of Varieties, Ltd., [1924] A. C. 1, 
Vol. VIII., Par. 395, note (/), ante. 

(See original volume.) 

Passing off. 

Note (e).— Edge (ir.) d Sons , Ltd. v. Niccolls (IT.) d Sons, Ltd., [1911] 

1 Ch. 5, C. A., cited in original volume, reversed, [1911] A. C. 693; see 
also Claudius Ash d Co. v. Invicta Co. (1911), 55 Sol. Jo. 348 ; Harris v. 
Warren and Phillips (1918), 87 L. J. (CH.) 491. 

Note (/).—See also Spalding and Brothers v. Carnage (A. W.), Ltd. 
(1915), 84 L. J. (ch.) 449, H. L. (injunction granted), cited in title Trade 
Marks, Par. 1351, note (q), post; A. V. Roe d Co., Ltd. v. Aircraft Disposal 
Co., Ltd. (1920), 37 R. P. C. 249 (interlocutory injunction granted). 

Note ( 0 ).—See, further. Dental Manufacturing Co. v. de Trey (C.) d Co., 
[1912] 3 K. B. 76. 
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LUMBERS. 

554. 

555. 


556. 

557. 

558-560. 

561. 


562 . 

563 . 


564 . 

565 . 

566 - 567 . 

568 . 


569 - 570 . 

571 . 

572 . 

573 . 


574 - 575 . 

576 . 


577. 


Jurisdiction. 

Note ( j). —This section is now S. C. J. (Consolidation) Act, 1925, s. 45. 

In General. 

Note (c).—This sub-section is now S. C. J. (Consolidation) Act, 1925, s. 41. 
See also Cohen v. Rothfield, [1919] 1 K. B. 410, C. A. (cross-actions in 
Scotland and England). 

Note (i).—For “ s. 29 (5) ” read “ s. 24 (5),” which is now S. C. J. (Con¬ 
solidation) Act, 1925, s. 41. 

(See original volume.) 

% 

Proceedings against Company. 

Note ( 72 ).—Now Companies Act, 1929, ss. 172, 310. 

(See original volume.) 

Foreign Proceedings. 

Note (< 7 ).—See also Heilmann v. Falkenslein (1917), 33 T. L. R. 383 
(injunction to prevent proceedings in American courts where all matters 
in question could be raised in pending action for administration of trusts 
in England); Cohen v. Rothfield, supra. 

Note (h). —See also Heilmann v. Falkenslein, supra. 

Note ( i ).—See, further, Ellerman Lines , Ltd. v. Read , Vol. VI., Par. 426, 
note (h), ante. 

What is a Sufficient Ground for Interference. 

Note ( l ).—See also Cohen v. Rothfield, supra. 

(See original volume.) 

Summary Proceedings by Motion or Petition. 

Note (n).—Chamberlain and Sproat v. Wall Jc Lloyd, [1921] W. N. 11 
(injunction against Bank of England). 

(See original volume.) 

Restraining Disposition of Property. 

Note (a).—For “ S. L. A., 1882, s. 53,” read “ S. L. A., 1925, s. 107.” 
(Sec original volutin .) 

Husband and Wife. 

Note ( l ).—See, further, Vol. XVI., Pars. 94G, 947, notes, ante. 

Note ( 0 ).—This section is now in S. C. J. (Consolidation) Act, 1925, 
s. 192. See also Burmester v. Burmesler , [1913] P. 76. 

(See original volume.) 

Opening Letters. 

Note (g). —See also Ashburton (Lord) v. Pape, [1913] 2 Ch. 469, C. A. 
(See original volume.) 

Disturbance of Occupation. 

Note (m). —See also Bedford v. Leeds Corporation (1913), 77 J. P. 430 
(noise caused by steam organs and amusements) ; Litvinoff v. Kent (1918), 
34 T. L. R. 298, cited in Par. 529, ante. 

Use of Name. 

Note (r).—See also Poirel v. Poirct (Jules), Ltd., and Nash (1920), 37 
R. P. C. 177 (injunction restraining defendant from using “ Poiret ” with 
or without “ Jules ”). 

Publication. 

Note (p).— See also Harris v. Warren and Phillips (1918), 87 L. J. (ch.) 
491 (passing off old song as recent work of composer). 

(See original volume.) 

Absent Parties. 

Note (/).—See also Metropolitan District Rail. Co. v. Earl's Court Ltd 

(1911), 55 Sol. Jo. 807; Barnes v. Allen, [1927] W. N. 217 (building 

obstructing light; mandatory injunction refused against lessee where 
freeholder w r as not a party). 

Injunction should be Claimed. 


Note (b). See, further, Vere v. Minter (1914). 49 L. Jo. 129 (where 
plaintiff was entitled to injunction in general terms restraining defendant 
from erecting buildings, the court refused to limit the injunction to restrain 
defendant from budding otherwise than according to an altered plan) 
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581 . 


582 - 588 . 

589 . 


590 - 591 . 

592 . 


593 . 

594 . 


595 . 


596 - 598 . 

599 . 


600 . 


(See original volume.) 

In Vacation. 

« furlher ’ BrUUh Motor Cab Co -’ Ltd - Allee (1914). 58 

bol. Jo. 807 (injunction against cab-driver who threatened to break up 

motor-cab m his possession under hire-purchase agreement). 

(Sec original volume.) 

Notice must Contain Reference to Leave Given. 

Note (a).—Copies of affidavits relied on should as a matter of fairness 
be served with the notice (Paravicinie C. Succri v. Gunner, [1919] W. N. 

1 l O )• 

(See original volume.) 

Ex parte Order. 

Note (m). See also Dodson , Molle <0 Co. v. Ellerman Wilson Line, Ltd., 
and Grein (1920), 150 L. T. Jo. 244 (motion to discharge interim injunction 
refused on balance of convenience). 

(See original volume.) 

In General. 

Noie (?). On a motion for judgment in default of defence, an injunc¬ 
tion may be granted without evidence if damages are not claimed (Dukes 
v. Thomson , [1909] W. N. 104). 

On Ex parte Applications all Material Facts must be 
Disclosed. 

Note (l). —As to the general application of this rule to all ex parte pro¬ 
ceedings, see R. v. Kensington Income Tax Commissioners, Ex parte de 
Polignac (Princess Edmond), [1917] 1 K. B. 486, C. A. 

(See original volume.) 

Language of Order. 

Note (s). —See also Ellerman Lines, Ltd. v. Read, [1928J 2 K. B. 144, 

C. A. ; United Fruit Co. v. F. Leyland <0 Co. (1930), 47 T. L. R. 33, C. A. 
(unsatisfactory interim order concerning perishable goods). 

Note (i ).— See also Vere v. M inter (1914), 49 L. Jo. 129. 

Form of Order. 


601 - 602 . 

603 . 

604 . 

605 . 


606 . 

607 . 


608 - 610 . 

611 . 


Note (c).—See also Hubbard v. Woodfield (1913), 57 Sol. Jo. 729 (in¬ 
junction against auctioneers not parties to the action). The court might, 
during the war, decline to make an injunction immediately operative 
(Dexter v. Aldershot Urban District Council (1915), 79 J. P. (Journal) 580, 
where the court stayed the operation of an injunction restraining defendants 
from so working their power station supplying electric light to Aldershot 
as to be a nuisance, until three months after the declaration of peace); 

Frost v. King Edward VII. Welsh etc. Association, [1918] 2 Ch. 180, cited 
in Par. 464, ante. 

(See original volume.) 

Appeal. 

Note (t). — Now S. C. J. (Consolidation) Act, 1925, s. 31 (l)(i.), (ii.). 

An Implied Term. 

Note (a).—See also Stollmeyer v. Trinidad Ijike Petroleum Co., [1918] 
A. C. 485 (undertaking required when perpetual injunction is postponed). 

Effect of Undertaking. 

Note (g). — See also Modern Transport Co., Ltd. v. Duneric Steamship 
Co., [1917] 1 K. B. 370, C. A., per Swixfen Eady, L.J., at p. 380 (special 
circumstances). 

(See original volume.) 

Attorney-General not Usually Required to Undertake. 

Note (o ).— See, however, Secretary of State for War v. Cope, [1919] 2 

Ch. 339. 

(See original volume.) 

Exceptions. 

Note (d). —See, further, Coombe v. Mendit, Ltd. (1913), 136 L. T. Jo. 86. 


Effect. Motion to Stand Over . . . 

Note (k). —See the comment in Cobbold v. Garrett, [1929] W. N. 16. 
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626 . 

627 - 628 . 

629 - 632 . 
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( See original volume.) 

Plaintiff not Bound to Apply to Defendant before 
Action. 

Note (a).—See also A.-G. v. Bowen (1914), 78 J. P. (Journal) 220 (local 
authority held not to have acted unreasonably in issuing a writ for an 
injunction to restrain the obstruction of a public footpath without first 
communicating with defendant, where defendant, although lie had aban¬ 
doned his intention to continue the obstructions, had not communicated 
the same to the authority). 

Note (b ).—This section now is in S. C. J. (Consolidation) Act, 1925, 
s. 50(1). 

Offer by Defendant. 

Note (J). —Sec, further, Yeatman v. Hombcrger ( L .) Co. (1912), 107 
L. T. 49 ; Pettey v. Parsons, [1914] 1 Ch. 704 (plaintiff ordered to pay costs 
of issue in reference to which money had been paid into court with denial 
of liability, and in respect of which there were no reasonable grounds for 
not accepting the sum paid in); reversed on the facts without dealing with 
this point, [1914] 2 Ch. G53, C. A. ; Savory , Ltd. v. World of Golf, Ltd., 
[1914] 2 Ch. 566, per Neville, J., at p. 571 ; Winkle <€• Co., Ltd. v. Gent 
<fr Son (1914), 31 R. P. C. 473, C. A. (plaintiff ordered to pay costs of action 
subsequent to unaccepted undertaking). 

Where Matter Disposed of on Motion. 

Note (k). —See, further, Smith and Jones, Ltd. v. Service, Peeve d* Co., 
[1914] 2 Ch. 576, cited in Yol. XXIII., Par. 324, note (d), post. 

{See original volume.) 


Sequestration. 

Note (k ).—See also Aberdonia Cars, Ltd. v. Brown, Hughes and Strachan , 
Ltd. (1915), 59 Sol. Jo. 598, as reported in [1915] W. N. 254 (where defendant 
company disobeyed an order of the court restraining them until a certain 
date from remaining in possession of plaintiff company’s premises and 
from excluding plaintiff company from entering into or remaining in 
possession thereof: held, on a motion for sequestration, that personal 
service was not necessary and that service on the solicitors of defendant 
company sufficed, inasmuch as in the case of an application for a writ of 
sequestration against a corporation, it was not necessary to proceed under 
R. S. C., Ord. 43, r. 6, before application could bo made under R. 8. C., 
Ord. 42, r. 31); Marsden (Charles) <f- Sons, Ltd. v. Old Silkstone Collieries, 
Ltd., and Old Silkstone Chemical Works, Ltd. (1914), 13 L. G. R. 342 (justice 
of the case held met by granting further injunction restraining defendants 
until trial of action, and by directing them to pay plaintiffs’ costs as 
between solicitor and client of motion for sequestration order). 

(See original volume.) 


Injunction Must be Obeyed. 

Note (q ).—The Executive Government is not free to dispose of money 
the right to which is sub judice inter partes and held in medio by the order 
of the court, and a person w ho receives money in such circumstances in 
defiance of an order restraining his receipt of the money, is guilty of 
contempt of court (Eastern Trust Co. v. McKenzie, Mann & Co., Ltd 
[1915] A. 0. 750, P. C.). 


Effect of Irregular Order. 

Note (/).—See Eastern Trust Co. v. McKenzie , Mann & Co., Ltd., 
supra, at p. 761. 

(*S’cc original volume.) 

Breach by Stranger. 

Note (/). — See also Hubbard v. Woodfield (1913), 57 Sol. Jo. 729. 

(See original volume.) 


Dissolution of Injunction. 

Text. —See Gaskell v. Somersetshire County Council (19*?0) 18 L C R 
245 (injunction, restraining defendants from serving notice"fo’r compulsory 

purchase of lands, dissolved by C. A.). 1 J 
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643 . 
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645 . 


646 . 

647 . 
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INNS AND INNKEEPERS. 


▼ - 

Innkeeper. 

Note (e). —As to the meaning of “innkeeper” and “traveller,” see, 
further, Chesham Automobile Supply , Ltd. v. Beresford Hotel (Birchinqton), 
Ltd. (1913), 29 T. L. R. 584. 


Hotel. 

Note (a). —See, further, Chesham Automobile Supply, Ltd. v. Beresford 
Hotel ( Birchington ), Ltd., supra. 

Temperance Hotel. 

Note (6).—See also Bower v. Milcrest (1922), 11 L. J. (c. c.) 50. 

Liability of Innkeepers to Receive Guests. 

Note (p). As to origin and development of this branch of law in 
Scotland and England respectively, see Rothfield v. North British Rail. 
Co. (1920), 57 Sc. L. R. 661 (character and behaviour of guest). See also 
Hughes v. Bailly (1920), 36 T. L. R. 398 (as to duty of hotel proprietor to 
take care as to respectability of guest, whom he asks a neighbour to 
receive). 


Power to Demand Payment in Advance. 

Note {h).— As from 1st January, 1915, the Debtors Act, 1869 (32 & 33 
\ ict. c. 62), s. 13 (1), was repealed by the Bankruptcy Act, 1914 (4 & 5 
(leo. 5, c. 59), s. 168, and re-enacted by ibid., s. 156 (a). 

(See original volume.) 

No Liability to Receive other than Travellers. 

Note (p ).— See, further, Chesham Automobile Supply, Ltd. v. Beresford 
Hotel (Birchington), Ltd., supra. 

No Right to Particular Room. 

Note (h ).—An innkeeper is only bound to supply such accommodation 
for his guests and his goods as he in fact possesses (Winkworth v. Raven, 
[1931] 1 K. B. 652 (garage provided not bound to be frost proof) ). 

Right to Refuse Accommodation. 

Note (m). —See, further, Rouse v. Hastings Corporation (1913), 136 
L. T. Jo. 117 (suffragettes). 

Note (p). —See Rothfield v. North British Rail. Co. (1920), 57 Sc. L. R. 
661 (conduct of notorious money-lender). 

(See original volume.) 


Liability for Personal Safety of Guests. 

Note (r).—Sec also Alaclcnan v. Segar, [1917] 2 K. B. 325 (limits of 
innkeeper's implied warranty to guest). 

(See original volume.) 


Liability for Guest’s Goods. 

Note (m). — But the innkeeper is not an insurer of the guest’s goods 
generally ; thus he is not liable for injury to the goods as opposed to tho 
loss of the goods unless negligence is proved against him, sec Winkworth 
v. Raven, cited in Par. 638, note (h), supra. 

Liability Confined to Innkeepers. 

Note (g). —See, further, Paterson v. Norris (1914), 30 T. L. R. 393 
(thief gained access by entering open front door; boarding-house keeper 
did not guarantee that the door should be shut, although bound to take 
reasonable care). There is a failure of duty where a bedroom cannot be 
locked from the outside (Caldecult v. Piesse (1932), 49 T. L. R. 26). 

(*S T ee original volume.) 

Where Guest’s Property Not in Inn. 

Note (b). —See also Aria v. Bridge Howsc Hotel (Staines), Ltd. (1927), 
137 L. T. 299, where a motor car was parked in an adjoining space as 
directed by the hotel servant. 

Unexplained Loss. 

Note (c).—S ee, further, Winkworth v. Raven, supra. 
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654-660. 

661. 


662. 

663. 
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Guest need not Lodge at Inn. 

Note (p ).—See also Cryan v. Hotel Rembrandt , infra. 

Note (q ).—See, further, Grant v. Cardiff Hotels Co ., Ltd. (1921), 37 
T. L. R. 775 (wallet stolen before acceptance of plaintiff as a guest, but 
plaintiff intended to become a guest and afterwards, as he dined there, 
was so received). 

Note (a).—Thus the relationship of innkeeper and guest is created where 
the innkeeper accepts a person as a visitor to his guest (Cryan v. Hotel. 
Rembrandt (1925), 133 L. T. 395). 

(See original volume.) 

Loss Arising from Negligence of Guest Himself. 

Note (t). —Jones v. Jackson, distgd. in Carpenter v. Haymariet Hotel, 
infra. 

Assumption by Guest of Exclusive Custody. 

Note (m). —See also Carpenter v. Hay market Hotel , [1931] 1 K. B. 304 
(ring kept in case in bedroom though hotel co.’s notice requested deposit 
in the office ; no evidence of guest's intention to retain protection to relief 
of innkeeper). 

(See original volume.) 

Statutory Notice to be Posted Up. 

Note (v ).—See also Cryan v. Hotel Rembrandt , supra (notice in cloak¬ 
room not seen). 

Note (b). —See also Cryan v. Hotel Rembrandt, supra (actual deposit in 
cloakroom). 

(See original volume.) 

Extent of Lien. 

Note (g ).—The lien does not extend to sums lent to the guest, nor to 
disbursements made on his behalf (Chesham Automobile Supply, Ltd. v. 
Beresford Hotel (Birching ton), Ltd., supra). 

Goods Not the Property of the Guest. 

Note (t).—See, further, Chesham Automobile Supply, Ltd. v. Beresford 
Hotel (Birching ton ), Ltd., supra. 

Duration of Lien. 

Text and Note (6).—In lieu of the text in original volume read as 
follows .—“ A lien for food consumed by his horses during a long stay of 
a guest continues even though the guest's stay is broken by absences of 
several days’ duration, provided that there is always the intention to 
bring the horses back to the inn and that there is no new contract to alter 
the original relationship of innkeeper and guest.” To the reference 12 
C. B. (n. s.) G38 add “ affirmed 9 Jur. (n. s.) 1284, Ex. Ch.” 

(See original volume.) 
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672. 
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674. 

675. 


676. 


677 


INSURANCE. 


(See original volume.) 

Contract of Marine Insurance. 

r 1 OIq'm * Son \ Lhl Merchants Marine Insurance Co., 

U9I9J 1 K. B. 3S3 (whether policy was of insurance or indemnity); Clover 

Clayton* Co v Hessler * Co., [1925] 1 K. B. 1, C. A. (third party procedure 

is inapplicable to a claim against underwriters). For examples of contracts 

of reinsurance which were contracts of marine insurance, see Norske Atlas 

Insurance Co. v London General Insurance Co., infra; English Insurance 

Co. v National Benefit Assurance Co. (Official Receiver), infra; and 
l ar. 0 / b, note (c), infra. 

(See original volume.) 

Definition of Marine Adventure. 


( rE { }\\ ^ ee a ^ so ^ ? s ^ e y brothers v. Union Insurance Society of Canton 
v • 1"), 3.3 L. L. R. 438 (insurance against stoppage of refrigerating machine 
held not to cover insufficiency of plant). 

Maritime Perils. 

Note (m).—See also Vale & Co. v. Van Oppen & CoLtd. (1921), 37 
.1. L. R. 367 (meaning of “ insure against all risks ”). 

(See original volume.) 


Essential Requisites in a Policy. 

Note (u ).—See also Admiralty Commissioners v. Ropner (Sir R.) & Co. 
(1917), 86 L. J. (k. b.) 1030 (charterparty under which ship was requisi¬ 
tioned by Admiralty held not to be a policy). 

The Act does not apply to a certificate of insurance (Diamond Alkali 
Export Corporation v. FI. Bourgeois , [1921] 3 K. B. 443); for further cases 
on this system of insurance, see Vol. XXV., Par. 394, note ( p ), post. 

Note (a). —See also Nagoremull v. Triton Insurance Co., Ltd. (1924), 
41 T. L. R. 168, P. C., that a contract for sea insurance must be expressed 
in a policy. 


Policy must be Properly Stamped. 

Note (b).— See, further, Asiatic Petroleum Co., Ltd. v. Lennard's 
Carrying Co., Ltd., [1914] 1 K. B. 419, C. A. ; affirmed, sub nom. Lennard's 
Carrying Co., Ltd. v. Asiatic Petroleum Co., Ltd., [1915] A. C. 705. 

Note (c). —See also Norske Atlas Insurance Co. v. London General 
Insurance Co. (1927), 43 T. L. R. 541, where action was, however, taken on 
the award in the arbitration under the contract; English Insurance Co. v. 
Rational Benefit Assurance Co. (Official Receiver ), [1929] A. C. 114; Re 
National Benefit Assurance Co., [1931] 1 Cb. 46; Motor Union Insurance 
Co. v. Mannheimcr Versicherungs Gesellscluift, [1933] 1 K. B. 812. The 
etfect of this sect, is to make such a contract null and void (Re Home and 
Colonial Insurance Co., [1930] 1 Ch. 102). 

Note (e). For stamp duties on policies of sea insurance, see Finance 
Act, 1920, s. 41. As to the stamping, after execution, of policies of marine 
insurance which are subject to a contingent increase of premium, see 
Finance Act, 1912, s. 8. 

Lloyd’s. 

Note (i).— On the admission of an underwriter at Lloyd’s, the member, 
in addition to the deposit, usually enters into a covenant with certain 
persons as trustees for the committee of Lloyd’s, which provides that the 
deposit may be applied by them to make good any default on his part in 
pa}’ing off risks he has undertaken. On his bankruptcy, therefore, the 
general creditors will have no claim to the fund, which is applicable wholly 
or in part in satisfaction of the claims of the marine creditors (Re Ileatheote, 
Ex parte The Trustee (1912), Times, 17th July). 

Illegal Companies. 


Text and Note ( n ). — Now Companies Act, 1929. For power of Bd. of 
1. to provide insurance on two vessels to be constructed for the Cunard 
S.S. Co., or a merger co., see Cunard (Insurance) Agreement Act, 1930; 
North Atlantic Shipping Act, 1934, s. 3. 


Lloyd’s Policy. 

Note (p).—See also Macbeth db Co. v. King (1916), 86 L. J. (k. b.) 1004, 
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692. 

693. 

694. 
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696. 



cited in Par. 861, post; France (William.), Fenwick Go., Ltd. v. North of 
England Protecting and Indemnity Society, [1917] 2 K. B. 622 (insurance 
• against consequences of hostilities and other risks excluded from an 
ordinary policy). 

(See original volume.) 

General Principles of Construction. 

Note ( 5 ).—An ambiguous clause in a life, fire, or marine policy should 
be construed against rather than in favour of the company (lie Ethcrington 
and Lancashire and Yorkshire Accident Insurance Co ., [1909] 1 K. B. 591, 
C. A. ; National Protector Fire Assurance Co., Ltd. v. N inert, [1913] A. C. 
507, P. C.). See also Akfiesclskabet Grenland v. Janson (1918), 35 T. L. R. 
135 ; Norske Atlas Insurance Co. v. Loiulon General Insurance Co. (1927), 
43 T. L. R. 541. 


{See original volume.) 


Usage must be General and Notorious. 

Note (y). —See also McCoicin Lumber and Export Co. Incd. v. Pacific 
Marine Insurance Co., Ltd. (1922), 38 T. L. R. 901. 

Other More Special Rules. 

Note [n ).—As to ambiguous clauses, see Par. 080, supra. 

Insurance Brokers. 

Note (/).—As t-o the right of the principal to recover discount and 
specific rebate received by broker, see Green d; Sun, Ltd. v. Tughan d> Co. 
(1913), 30 T. L. R. 64. 

Course of Business. 


Note («). —The first slip signed by the underwriters is sometimes known 
as the “ short slip 1 while the document containing the closing instructions 
for the preparation of the policy is known as the “ long slip.” As to 
certificates of insurance, see Par. 075, note (m), ante , and Vol. XXV., Par. 
394, note [p), post. 

The Insurance Slip. 

Notes (v), ( w ).—See, further, lie London County Commercial Reinsurance 
Office, Ltd., [1922] 2 Cd. 07 (p.p.i. clause added according to “ long slip,” 
though no mention on “ short slip ” ; no evidence of mistake, and policy 
could not be rectified) ; Symington d: Co. v. Union Insurance Soc. of Canton 
(1928), 45 T. L. R. 181, C. A. (intended alterations of the slip must be 
made by express terms on the slip). But though the slip reflects a con¬ 
cluded verbal contract, it is devoid of any legal effect either as a contract 
of marine insurance or as a contract to issue a policy of marine insurance, 
see Pare. 075, 070, ante. A liquidator of an insurance company which has 
initialled slips is therefore under no legal obligation and is not entitled to 
issue policies to the holders; though there be an honourable obligation, 
the court, according to Scots law, has no power to compel the liquidator 
to give effect to it [Clyde Marine Insurance Co., Ltd. v. Rcnvnck <£• Co 
[1924] S. C. 113). 

Payment of Premiums. 

Note ( 0 ).—See, further, Allis Chalmers Co. v. Fidelity and Deposit Co. 
of Maryland (1916), 114 L. T. 433, II. L. (insured not protected against 
loss before issuance of polioy). 


Set-off of ... as between Broker and Underwriter. 

Note ( h ).—Re-enacted by Bankruptcy Act, 1914, s. 31. 

(5ee original volume.) 

Limit of General Lien. 

Note (g). —Re-enacted by Bankruptcy Act, 1914, s. 31. 


Extinguishment of Lien. 

Note ($).—This author's opinion was treated as correct in Year Fast 
Relief v. King, Chasseur <L- Co., [1930J 2 K. B. 40, holding that the same 
knowledge which would defeat the establishment of a lien when first 
possessiou is obtained is equally effective to defeat it if acquired between 

that time and the time when possession Ls resumed after possession h-.s 
been parted with. 


Payment of Losses by Underwriters and Usa^ nf 
Lloyd’s in respect thereof. e 

Note (e). — See also McCoivin Lumber and Exnort /, •• 

Marine Insurance Co., Ltd. (1922), 38 T L It 901 U ' V ‘ ^ ac U c 
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PARAGRAPH 

NUMBERS. 

697 . 


698 . 

699 . 



Recovery Back in Case of Mistake, Illegality etc. 

Note (k). See, further, Scottish Metropolitan Assurance' Co., Ltd. v 
1 . Samuel <fc Co.. Ltd., [1923] 1 K. B. 348 (broker’s lien for unpaid premiums 
cannot attach to money paid under mistake of fact to brokers for assured). 

(Sec original volume.) 

Partners. 


700 . 

701 . 


702 . 

703 . 


704 - 705 . 

706 . 


707 - 708 . 

709 . 


710 . 



Note (*).—See also Califatis v. Olivier (1919), 36 T. L. It. 18 ; affirmed 
on the facts (1920), 36 T. L. R. 223, C. A. 


(See original volume.) 

Obligation to Insure. 

Note (d).— The Sale of Goods Act, 1893 (56 & 57'Viet. c. 71), s. 32 (3), 
applies to a contract for the sale of goods f.o.b. (Wimble v. Rosenberg, 
11913] 3 K. B. 743, C. A., Hamilton, L.J., dissenting); followed in 
Xorfhern Sleel and Hardware Co., Ltd, v. Balt (John) & Co. (London), Ltd. 
(1917), 33 T. L. R. 516, C. A. As to the application of the Sale of Goods 
Act, 1893 (56 & 57 Viet. c. 71), s. 32 (3), to a c.i.f. contract, see Law and 
Bonar, Ltd. v. British American Tobacco Co., Ltd., [1916] 2 K. B. 605, 
cited in title Sale of Goods, Par. 384, post. 

(See original volume.) 

Presumed Qualifications. 

Note ( f ).—There is a duty on a broker to see that the slip is prepared 
in accordance with his instructions, and the client is entitled to rely on 
the broker checking the policy ; and the client is not, as between himself 
and the broker, bound to see whether his instructions to insure have been 
carried out and to look at the documents himself (Dickson cb Co., Ltd. v. 
Devitl (1916), 86 L. J. (k. b.) 315, C. A.). 

Duty to Obey Orders of Principal. 

Note (o).—S ee also Vale & Co. v. Van Oppen <b Co., Ltd. (1921), 37 
T. L. R. 367 (instructions to insure against “ all risks ”). 

(See original volume.) 


In Action for Negligence Damage must be Proved. 

Note ( t ).—See Cheshire <b Co. v. Vaughan Brothers <b Co., [1920] 3 K. B. 
240 (insurance brokers instructed to effect p.p.i. policy on profits: not 
liable in damages for breach of contract in carrying out instructions). 


(See original volume.) 


Description of the Assured or his Agent. 

Note ( l ).—See also Yangtszc Insurance Association v. buhnanjee, [1918] 

A. C. 585, P. C. 

Note (n).—For “ C. P. ” read “ P. C.” 

Ratification of the Policy. 

Note (q). —The onus of proving that a person's interest was intended 
to be insured lies on him (Yangtsze Insurance Association v. Lukmanjee, 
sujira). The material evidence is as to the intention of the broker giving 
the instructions to effect the insurance, not of the broker who carries out 
those instructions (Boston Fruit Co. v. British and Foreign Marine Insur¬ 
ance ('o., [1906] A. C. 336, 339). Sec also P. Samuel cb Co., Ltd, v. Dumas , 
j 1924] A. 0. 431 (mortgagee an original party); Graham Joint Stock 
Shipping Co., Ltd. v. Merchants Marine Insurance Co., Ltd., [1924] A. C. 294 
(inference that the interest of mortgagees was derivative and not original). 

Assignment of Policy. 

Note (s ).— As to the rights of underwriters as against innocent assignees, 
see Pickersgill ( William) <b Sons, Ltd. v. London and Provincial Marine 
and General Insurance Co., Ltd., [1912] 3 K. B. 614. 

When Assignee Entitled to Sue in his Own Name. 

Note (d). —“ Beneficial interest ,5 refers to the whole beneficial interest; 
thus where A. assigns to B. subject to B. paying part of the proceeds to A., 

B. acquires the policy subject to A.’s equitable interest (see Cotton v. Heyl, 
[1930] 1 Ch. 510), and has not therefore acquired the whole beneficial 
interest (Williams v. Atlantic Assurance Co., [1933] 1 K. B. 81, C. A.). 
Bee, further, as to assignments, Vol. IV., title Ciioses in Action, ante. 
Underwriters may, as against an innocent assignee of a policy of marine 
insurance, set up the defence of concealment of material fact by the person 
by or on whose behalf the policy was effected ( Pickersgill ( William) <b Sons, 
Ltd. v. London and Provincial Marine and General Insurance Co., Ltd., 
supra). 
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713. 


714. 

715. 

716. 


717. 

718. 


719. 


720-722. 

723. 


724. 

725. 


726. 
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Assignment Before or After Loss. 

Note (e ).—See also J. Aron <tb Co. v. Miall (1928), 139 L. T. 562, C. A. 
{See original volume.) 

Definition. 

Note ( h ).—See also Dickson <0 Co ., Ltd. v. Devitt , supra (policy 
describing the insurance in precise terras, the only thing left open being 
the name of the ship, held not a floating policy). 

Subsequent Declaration. 

Note (k ).—See, however, Union Insurance Society of Canton, Ltd. v. 
Wills {George) <f: Co., [1916] 1 A. C. 281, P. C. (held that a promise by the 
assured to make a declaration of interest as soon as possible after sailing 
of the vessel was a warranty, non-fulfilment of which discharged the 
insurer from liability as from the date of the breach, and that it was not a 
case of omission or error in a declaration which might be rectified even after 
loss if there was good faith) ; see also Dunlop Brothers rC- Co. v. Townend, 
[1919] 2 K. B. 127. 

What a Floating Policy Covers. 

Note {n). — See also Dunlop Brothers <6 Co. v. Town,end, supra. 

{See original volume.) 

As to Specifying the Goods, Freight etc. in the Policy. 

Note {p). —The Marine Insurance Act, 1906 (0 Edw. 7, c. 41), s. 26 (3), 
applies only where it is necessary to prove who the party is in whose interest 
the policy is taken out, or what the goods are that were intended to be in¬ 
sured {Janson v. Poole (1915), 84 L. J. (k. ij.) 1513, per Sankev, J., at p. 1549). 

(See original volume.) 

As Regards Goods. 

Note {(1 ).—See, further, Hood v. West End Motor Car Baching Co., 
[1917] 2 K. B. 38, C. A. ; British and Foreign Marine Insurant.le Co., Ltd. 
v. Gaunt, [1921] 2 A. C. 41 (Marine Insurance Act, 1906 (6 Edw. 7, c. 41), 
Schcd. I., r. 17 ; “ in the absence of any usage to the contrary " deck 
cargo must be insured specifically : the usage is that of the carrying 
trade, and if such be established in respect of any particular class of goods 
on deck the underwriters are deemed to know of it, and are liable for the 
loss of such deck cargo though unspecified). 

As to “ Freight.” 

Note (/).—But see Gulf and Southern S.S. Co. v. British Traders Insur¬ 
ance Co., [1930] 1 K. B. 451, where insurance upon “ any charges of the 
said assured upon the said cargo ” was held to cover freight which was in 
the process of being earned by the ship. 

Passage Money. 

Note (n).—See Par. 723, infra. 

{See original volume.) 

As to Disbursements. 

Note{w).—S ee, further, New Zealand Shipping Co., Ltd. v. Duke, [ 1914] 
2 K. B. 682 (policy of insurance on passage money to cover any disburse¬ 
ments which might have to be made in respect of emigrant passengers 
under the Merchant Shipping Act, 1894 (57 & 58 Viet. c. 60), held to bo 
not a policy of insurance upon passage money, but a policy of insurance 
against disbursements, and when the ship met with an accident and the 
passengers had to be transferred to other ships and conveyed at the 
insured's expense, and afterwards the ship having been repaired pro¬ 
ceeded on her voyage with a second lot of passengers : held that the 
passage money paid for the second lot of passengers was not salvage, 
and that the insured was entitled to recover under the policy). 

As to Reinsurance and the Interest of Carriers. 

Note (a).—See Par. 716, note (p), supra. 

Insurable Interest. 

Note (/).—See also P. Samuel & Co., Ltd. v. Dumas, infra (a rk'ht to 
call for a mortgage to-be executed with all proper formalities gave the 
mortgagee an insurable interest). A creditor has no insurable interest in 
the goods of his debtor {Mcicaura v. Northern Assurance Co., infra). 

Assured . . . Interested at Time of Loss. 

Note (»).—See, further, Williams v. Baltic Insurance Association of 
London, Ltd., {1924] 2 K. B. 282, Par. 1027, notes, post J 
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(See original volume.) 

Contingent Interest. 

Note (rf).—See, further. New Zealand Shipping Go., Ltd. v. Duke, supra. 
(See original volume.) 

Vendor and Purchaser. 

Note (t). — See also Yangtsze Insurance Association v. Lukmanjee, [1918] 
A. G. 585, P. C. 

Mortgagor and Mortgagee. 

Note (c). As to the onus of proof that the mortgagee’s interest was 
intended to be insured, see Par. 710, note (q), ante ; Graham Joint Stock 
Shipping Co., Ltd. v. Merchants Marine Insurance Co., Ltd., [1924] A. C. 
294 (mortgagees separate interest not covered; a derivative title only, 
and therefore affected by fraud of owner of vessel); P. Samuel & Co., Ltd. 

Dumas, [1924] A. C. 431 (mortgagee with insurable interest was original 
party to the insurance and therefore not affected by fraud of owner). 

Note (g). As to how the amount due is calculated, see Chartered Trust 
and Executor Co. v. London Scottish Assurance Corporation, Ltd. (1923), 
39 T. L. R. 608, Par. 863, note (e), post. 

(See original volume.) 

Shareholders in Companies. 

Note (/)•—Neither a shareholder nor a simple creditor has any insurable 
interest in any particular asset of the company ( Macaura v. Northern 
Assurance Co., [1925] A. C. 619 (Ir.)). 

(See original volume.) 

Reinsurance. 

Note (/ ).—A contract of reinsurance is a contract of indemnity (British 
Dominions General Insurance Co., Ltd. v. Duder, [1915] 2 K. B. 394, 
C. A.); see also Law Guarantee Trust and Accident Society, Ltd. v. Munich 
Reinsurance Co. (1915), 31 T. L. R. 572 (reinsurance treaty hold a con¬ 
tract of indemnity, and not to put either party in a fiduciary position 
towards the other). 

The contract of reinsurance is a contract of sea insurance, and therefore a 
stamped policy must be issued ; for examples of an agreement amounting 
to reinsurance, see English Insurance Co. v. National Benefit Assurance Co. 
(Official Receiver), [1929] A. C. 114; Re National Benefit Assurance Co., 
[1931] 1 Ch. 46; Motor Union Insurance Co. v. Mannheimer Versicherungs 
Gesellschaft, [1933] 1 K. B. 812 ; Par. 676, note (c), ante. 

Subject-Matter. 

Note (< 7 ).—A contract of reinsurance is a contract which insures the 
thing originally insured, e.g., the ship. The reinsurer has an insurable 
interest in the ship by virtue of his original contract of insurance. The 
thing insured, however, is the ship, and not the interest of the reinsurer 
in the ship, by reason of his contract of insurance upon the ship (British 
Dominions General Insurance Co., Ltd. v. Duder, supra); see also Law 
Guarantee Trust and Accident Society, Ltd. v. Munich Reinsurance Co. 
(1915), 31 T. L. R. 572 (under a reinsurance treaty defendants were 
obliged to reinsure all risks arising (inter alia) under mortgage insurance 
policies undertaken after May, 1898, and plaintiffs insured a mortgage on 
a public-house in November, 1897, the policy being cancelled and a fresh 
one issued in November, 1901 : held, the mortgage having been called in 
and defendants repudiating liability in respect of the reinsurance of such 
policy, that the risk was one undertaken after May, 1898, the subject-matter 
of the insurance in November, 1901, not being the same as the insurance in 
1897, and that defendants were liable to pay their quota of the loss due 
from plaintiffs to the insured). 

Reinsurance Clause. 

Note (i). —As to the meaning of “ original policy ” in a reinsurance 
clause, see Scottish National Insurance Co., Ltd. v. Poole (1912), 29 T. L. R. 

16 ; followed in Emanuel & Co. v. Weir (Andrew) d: Co. (1914), 30 T. L. R. 
518 (held that when a number of steamers were included in one slip, the 
policy ran from the time the first steamer came on the risk). 

Where the original or head policy has been varied without the knowledge 
or consent of the reinsurers, the latter are relieved from liability (Norwich 
Union Fire Insurance Society, Ltd. v. Colonial Mutual Fire Insurance Co., 
Ltd., [1922] 2 K. B. 461). 
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Original Assured has No Interest. . 

Note ( l ).—See also Law Guarantee Trust and Accident Society v. Munich 
Reinsurance Co ., [1912] 1 Ch. 138; Liverpool Mortgage Insurance Co's 
Case , [1914] 2 Ch. 617, C. A., cited in title Guarantee, Par. 869, note ( q), 
ante ; Re Law Guarantee Trust and Accident Society , Godson's Claim . 
[1915] 1 Ch. 340, cited in title Companies, Par. 612, note (n), ante ; British 
Dominions General Insurance Co ., Ltd. v. Under , [1915] 2 K. B. 394, C. A. 
(plaintiffs reinsured with defendant against risk of total and/or constructive 
total loss only of the hull and machinery of a ship which was wrecked and 
in respect of which plaintiffs paid the owners 66 per cent, of liability upon 
the footing of a constructive total loss : held that defendant, who had 
declined to join the compromise, was entitled to the benefit or the com¬ 
promise, but must pay plaintiffs’ costs of obtaining same). 

The indemnitv afforded bv reinsurance does not enable the assured by 
reinsurance, if the liability be discharged by payment of a less amount, 
to recover against the reinsuring underwriter the amount of the liability 
where it exceeds the amount paid for its discharge (British Dominions 
General Insurance Co., Ltd. v. Duder , supra). 

Proof of Loss. 

Note (m).—See also Re London County Commercial Reinsurance Office , 
Ltd., [1922] 2 Ch. 67. 

Note (rz).—See, further, Street v. Royal Exchange Assurance (1914), 111 
L. T. 235, C. A. (reinsurance against total or constructive loss only, but 
to follow hull underwriters in event of a compromised or arranged loss being 
settled : held, an action against the hull underwriters claiming for con¬ 
structive total loss or alternatively for partial loss having been compro¬ 
mised, the terms of which did not disclose upon what basis, that the 
reinsured was entitled to recover upon the ground that there was a com¬ 
promised or arranged loss within the words of the policy). An arranged 
total loss ” cannot be created by mere arrangement ; there must be either 
a constructive total loss or a genuine claim for one (Bergens Dampskihs 
Assurance Forenmg v. Sun Insurance Ojfice (1930), 46 1. L. R. 543). 

See, further, Australian Widows' Fund Life Assurance Society v. National 
Mutual Life Association of Australasia , [1914] A. C. 634, P. C. (reinsurer 
held not liable where the reassured had paid to his assured, under a policy 
of life insurance, a warranty in reference to which (as to the truth of the 
statements of the assured) had been broken); British Dominions General 
Insurance Co., Ltd. v. Under, supra; Fireman's Fund Insurance Co. v. 
Western Australian Insurance Co. (1927), 138 L. T. 108. In the absence 
of express or implied agreement the reinsurer is not liable for the costs 
incurred by the reassured in successfully resisting a claim by the assured ; 
further, the sue and labour clause is inapplicable to such a claim (Scottish 
Metropolitan Assurance Co., Ltd. v. Groom (1924), 41 1. L. R. 35, C. A.). 

Incorporation of Usual Clauses. 

Note (p) — Compare Emanuel & Co. v. Weir ( Andrew) <t- Co. (1914), 

30 T. L. R. 518 (a slip was initialled in January, 1911, to insure two 
steamers for twelve months from delivery. The first steamer was delivered 
on 18th May, 1911 ; in January, 1912, a fresh slip was initialled to cover 
the steamers for twelve months from the expiration of original policy or 
slip,'and in April, 1912, the second ship was delivered and a policy issued 
on her : held that the first slip remained in force till 18th May, 1912, 
that the policy in April was issued under the first slip, and that the reinsur¬ 
ance of part of the risk under that slip was a contract to issue a policy in 
the usual form covered by the slips, and did not identify the interest which 
had been insured) ; Janson v. Poole (1915), 84 L. J. (k. b.) 1543 (evidence 
of the slip, plaintiffs books, and of defendant held admissible to identify 
policy, wliich was in fact being reinsured, and to prove an intention to 
insure a particular voyage not only communicated but thoroughly dis¬ 
cussed by the parties). 

Marine Insurance Act, 1906. 

Note (c).—See also Re London County Commercial Reinsurance Office , 
Ltd., infra, and Par. 1013, note (n), post. 

Note (/).—Every policy containing a p.p.i. clause is made void by 
this section, w hether it be a wagering contract in fact or not; such an 
honour policy is not a contract of indemnity, and it must therefore be 
void of subrogative quality (Edwards Co., Ltd. v. Motor Union Insurance 
Co., Ltd., [1922] 2 Ch. 249); Re London County Commercial Reinsurance 
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747. 

748. 


749. 


750. 

751. 


752-755 

756. 
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Offic-e, Ltd., [1922] 2 Ch. 67 (policies having detachable p.p.i. clause at 

time of issue, yet said to be no part of the policies, but binding in honour 

on the underwriters and removable by the assured, void whether clause 

had been removed or not; liquidator not to admit them ; premiums paid 
however, were to be allowed). ’ 

(See original volume.) 

Usual Clause. 

Xote (n).—See Pars. 972, note (m), 973, note (o), post ; Howard, Houlder 
and I artners, Ltd. v. Union Marine Insurance Co., Ltd. (1922), 38 T. L. R. 
f>15, H. L. (value stated in sterling : “ claims at rate of $4.15 to £1 ” : 
total loss : held, a sterling policy ; the conversion clause only applied to 
claims such as general average or salvage claims which from their nature 
might require to be translated from dollars into sterling); Loders and 
Nucoline, Ltd. v. Bank of New Zealand (1929), 45 T. L. R. 203 (valuation 

could not be reopened though, owing to total loss of goods, freight covered 
did not become payable). 

Over-Valuation may Avoid Contract. 

Note (q). Where the value stated is not immediate, but speculative, 
that fact must be disclosed (Hoff Trading Co. v. Union Insurance Soc. of 
Canton (1928), 45 T. L. R. 460, C. A.). 

(See original volume.) 

Over-Insurance. 

Note (b ).—For consideration of the question of insurance in excess of 
the amount stipulated, see Par. 822, note (e), post. 

(See original volume.) 

When the Insured Period Begins and Ends. 

Note (</).—Whether both days are included depends on the intention 
of the parties, see Scottish Metropolitan Assurance Co., Ltd. v. Stewart 
(1923), 39 T. L. R. 407, where the opinion was expressed that on ordinary 
construction both days are included. 


757. Risks Covered by Time Policy. 

Note (t). —See Mountain v. Whittle, [1921] 1 A. C. 615 (time policy 
on houseboat at anchor in river, with liberty to shift, and including all 
risk of docking and going on gridiron ; held that the vessel was covered 
under the docking clause, when she made water while being towed to the 
nearest yard with a gridiron, seven miles away on another river, and sank 
outside the yard). 

758-759. (See original volume.) 

760. Commencement of Risk on Goods. 

Note (e). —The use of the words “ on a voyage ” shows that the risk is 
only to attach from the named port in the course of the voyage, see Eagle, 
Star and British Dominions Insurance. Co. v. Reiner (1927), 43 T. L. R. 259. 

“Warehouse to Warehouse ” Clause. 

Note (g). —See, further, Deutscli-Australische DampschiffsgeseUschaft v. 
Sturge (1913), 109 L. T. 905 (as to the conclusion of transit); Re Traders 
and General Insurance Association, Ltd., Ex parte Continental and Overseas 
Trading Co., [1924] 2 Ch. 187 (Institute Cargo Clauses, No. 6 : as the 
terminus a quo mentioned in the specification was the port of shipment 
and the transit in terms “ by steamer,” the clause could not be construed 
as imposing liability from the commencement of transit from any point 
outside the ambit of the terminus a quo ; nor could discharge ex barge be 
treated as equivalent to leaving the warehouse) ; Symington d: Co. v. 
Union Insurance Soc. of Canton (1928), 97 L. J. (k. b.) 646, C. A. (skipper’s 
warehouse eight miles from port; not unreasonable distance). 

761-763. ( See original volume.) 

764. Receipt of Goods by Consignee in Own Lighter. 

Notes ( 5 ) (t). —See also Lindsay Blee Depots, Ltd. v. Motor Union 
Insurance Co. (1930), 46 T. L. R. 572. 

765-766. (See original volume.) 

767. Goods Covered During and After Transhipment. 

Note (/).—See also Belgian Grain and Produce Co., Ltd. v. Cox d; Co. 
(France), Ltd,, [1919] W. N. 308, C. A. 
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But not if Transhipped into Vessels for Another Port. 

Note (g ).— See also Deutsch-A ustralischc Dampschiffsgesellschaft v. 
Sturge , supra (reshipmeht into lighter for purpose of removal fourteen 
days after, from one wharf to another : loss held not covered). 

(See original volume.) 

When Insured “ at and from ” a Particular Place. 

Note (m). —See, further, on a contract of reinsurance, Reliance Marine 
Insurance Co. v. Duder , [1913] 1 K. B. 265, C. A. ; Janson v. Poole (1915), 
84 L. J. (k. b.) 1543. 

(See original volume.) 

Meaning of Words in Designating the Port at which 
the Risk Attaches. 

Note (a).—As to the word “ port ” being taken in the ordinary com¬ 
mercial sense, see, further, Vol. XXVI., Pars. 273, 350, post. 

(See original volume.) 

Island or District Comprising Several Ports. 

Note (n). —A Lloyd’s policy on a steamship was at and from any ports 
on the River Plate to any ports in France and/or the United Kingdom 
(final port), via any ports, in any order; after discharging part of her 
cargo at St. Nazaire and the remainder at Havre, the steamship sailed 
for Barry for bunkers and was lost on the way : held that “ final port ’ 
meant final port of discharge, and that the policy was not in force when 
the ship was lost (Marten v. Vestey Brothers , Ltd., [1920] A. C. 307). 

Commencement of Insurance on Freight. 

Note (o).— See also Eagle , Star and British Dominions Insurance Co. v. 
Reiner , Par. 760, note (e), supra. 

Cover on Freight on Goods Not Shipped. 

Note (q ).—As to policies upon freight “ chartered or as if chartered,” 
when there is no binding contract, see Scottish, Shire Lme, Ltd. v. London 
and Provincial Marine and General Insurance Co., Ltd., [1912] 3 K. B. 51 ; 
Emanuel & Co. v. Weir (Andrew) & Co. (1914), 30 T. L. II. 518. 

(See original volume.) 

Ship Bound to Proceed on a Direct Course. 

Note (c). —See also Thames and Mersey Marine Insurance Co., Ltd. v. 
Van Laun (II. T.) <0 Co., [1917] 2 K. B. 48, n., H. L. (failure to give 
notice under clause 4 of the Institute Cargo Clauses). 

(See original volume.) 

Implied Condition that Voyage shall • be Prosecuted 
with Reasonable Dispatch. 

Note (q ).—See also Roura and Forgas v. Towncnd, [ 1919J 1 K. B. 189 
(express condition not applicable). 

(See original volume.) 

When a Policy is Avoided by Alteration. 

Note (c). —See Par. 676, note (e), ante. 

(See original volume.) 

Rectification of Policies. 

Note (r).—See, further, Emanuel <0 Co. v. Weir (Andrew) c fa Co., supra 
(rectification of reinsurance policy), Par. 745, ante ; Letts v. Excess Insur¬ 
ance Co. (1916), 32 T. L. R. 361 (accident policy). 

(See original volume.) 

The Contract ... is a Contract Uberrimse Fidei. 

Note (x ).—Where there is evidence of concealment of a material fact, 
the onus is on the claimant to prove that he disclosed that fact (Glicksman 
v. Lancashire and General Assurance Co., [1925] 2 K. B. 593, C. A. ; affd., 
[1927] A. C. 139). 

Provisions ... as to Disclosures and Representation. 

Note (d). —Omission to disclose material facts applies also in the case of 
fire policies (Yager v. Guardian Assurance Co., Ltd. (1912), 29 T. L. R. 53). 
As to failure to disclose date fixed for vessel’s arrival in foreign port, see 
Scottish Shirt Line, Ltd. v. London and Provincial Marine and General 
Insurance Co., Ltd., supra. 

Note (e).—For instance, the non-disclosure of over-valuation of the cargo 
(Gooding v. White (1913), 29 T. L. R. 312). 
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791 

(contd.). 


792-795. 

796. 



798. 

799. 

800. 



What Need not be Disclosed. 

^° TE [f )•—See also Cantiere Meecanico Brindisino v. Janson, [1912] 3 
K. B. 452, C. A. ; Properly Insurance Co., Lid. v. National Protector 
Insurance Co., Ltd, (1913), 108 L. T. 104 ; Associated Oil Carriers, Ltd. v. 
I man Insurance Society of Canton, Ltd., [1917] 2 K. B. 184 (non-disclosure 
of charterparty with German charterers immediately before declaration 
of war held not to invalidate insurance of freight) ; Mann, MacNeal & 
Sleeves, Lid. v. Capital and Counties Insurance Co., Ltd., Same v. General 
marine Underwriters, Ltd., [1921] 2 K. B. 300, C. A. (non-disclosure of 

character of cargo (petrol) when effecting policy upon wooden motor 

vessel). 

Note (h). A Lloyd s casualty slip showing a loss on one of their risks 
was sent to an insurance company, but was not read by them or by 
underwriters at Lloyds, with whom they afterwards reinsured the risk; 
held, that the company could not recover, as they must be deemed to 
ha^e known of the loss, and were under obligation to disclose it, though 
the underwriters might have found it out (London General Insurance Co. 
v. General Marine Underwriters' Association, [1921] 1 K. B. 104, C. A.). 

Duty of Agent. 

Note (i). — See also Thornton-Smith v. Motor Union Insurance Co., Ltd. 

( 1913), 30 T. L. R. 139. As to giving notice under clause 4 of the Institute 
Cargo Clauses, see Thames and Mersey Marine Insurance Co., Ltd. v. Van 
Laun (H. T.) db Co., [1917] 2 K. B. 48, n., H. L. 

(See original volume.) 

Knowledge of Agent Effecting Insurance. 

Note (p). — Thames and Mersey Marine Insurance Co. v. “ Gunford ” 
Ship Co., Southern Marine Mutual Insurance Association v. “ Gunford " 
Ship Co. (1911), 'Times, 29th June, H. L., cited in original volume, now 
reported [1911] A. C. 529. 

As to the Materiality of the Circumstances. 

Note (r).—See, further, Hewitt Brothers v. Wilson, [1915] 2 K. B. 739, 
C. A. (underwriters held not entitled to avoid policy for concealment of 
material fact, in view of the “ held-covered ” clause, the omission to 
disclose being unintentional and honest, and that the words “ any incorrect 
definition of the interest insured ” in the “ held-covered ” clause referred 
to subject-matter insured and not to insurable interest) ; Hood v. West 
End Motor Car Packing Co., [1917] 2 K. B. 38, C. A. (omission to state 
that motor car was to be carried on deck not within scope of “ held- 
covered ” clause, and shipment of car on deck not within the Institute 
Cargo -Clauses, clause 7) ; Par. 830, note ( l), post; Mann, MacNeal <!• 
Sleeves, Ltd. v. Capital and Counties Insurance Co., Ltd., Same v. General 
Marine Underwriters, Ltd., Par. 791, note (/), supra ; Greenhill v. Federal 
Insurance Co., [ 1927J 1 K. B. G5, C. A. (unusual circumstances concerning 
the history of the pre-carriage of the cargo were material) ; The Spatliari, 
[1925] S. C. (H. L.) 6 (concealment of Greek interest). 

Note ( 5 ).— See Par. 796, supra ; Visscherij Maatschappij Nieuw Onder- 
ncming v. Scottish Metropolitan Assurance Co., Ltd. (1921), 38 T. L. R. 194 ; 
affirmed (1922), 38 T. L. R. 458, C. A., on the ground that the vessel was 
deliberately cast away; Hoff Trading Co. v. Union Insurance Soc. of 
Canton, Par. 749, note ( 7 ), ante. 

Note (/).—See also London General Insurance Co. v. General Marine 
Underwriters' Association, Par. 791, ante. 

(See original tolume.) 

Disclosure Necessary though' Covers all Losses. 

Text. —See Cheshire (T.) ds Co. v. Thompson, 35 T. L. R. 317, C. A. 
(unusual risk must be disclosed). 

Matters which Need not be Disclosed. 

Note (g). —See Hewitt Brothers v. ITi/so/?, supra (insurance of second¬ 
hand machinery under the simple description of machinery held not to 
vitiate policy, although the fact was material, on the ground that there 
was evidence that insured had for years so insured machinery with defen¬ 
dant underwriters without objection, and therefore misdescription was 
unintentional). 

Circumstances Known to Assured only. 

Note (k ).—See also London General Insurance Co. v. General Marine 
Underwriters' Association, Par. 791, ante. 
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801 . 



803. 

804. 

805. 


806. 

807. 


808. 

809. 

810-812. 

813. 


814-817. 

818. 


Information Waived by the Underwriter. 

Note (m).—See Par. 796, ante; Mann, MacNeal & Sleeves, Ltd. v. 
Capital and Counties Insurance. Co., Ltd., Same v. General Marine Under¬ 
writers, Ltd., Par. 791, note (/), ante (wooden vessel with motor engines ; 
no inquiry as to cargo) ; Greenhill v. Federal Insurance Co., infra (omission 
to make inquiries concerning known pre-carriage of cargo was not a waiver). 

Information Covered by Warranty. 

Note (o).—For the limitation of this case, see Greenhill v. Federal 
Insurance Co., cited in Par. 797, note (r), ante ; Thames and Mersey Marine 
Insurance Co. v. “ Gunford ” Ship Co., is reported [1911] A. C. 529 ; sec also 
Cantiere Meccanico Brindisino v. Janson, [1912] 3 K. B. -1-52, C. A. (duty of 

assured as to disclosure of condition of a floating dock, “ seaworthiness 
admitted ”). 

Further Matters which Need not be Disclosed. 

Note (r).—See also Cantiere Meccanico Brindisino v. Janson, supra 
(underwriters put on inquiry in the case of a floating dock admitted 
seaworthy). 

(See original volume.) 

Evidence of Underwriters and Insurance Brokers as 
to Materiality. 

Note (b). —See Par. 790, ante. It is now well settled that evidence is 
admissible (Scottish Shire Line, Ltd. v. London and Provincial Marine 
and General Insurance Co., Ltd., [1912] 3 K. B. 51, per Hamilton, J., at 

p. 70). 

Concealment.—In a plea of concealment t he underwriter must be called 
to say wbat he was told ( Williams v. Atlantic Assurance Co., [1933] 1 K. B. 
81, C. A., at p. 95). 

(See original volume.) 

The Marine Insurance Act, 1906. 

Note (h).— See also The Spalhari, | 1925] S. C. (II. L.) 0 (representation 
that vessel entitled to be registered as British). 

(See original volume.) 

Absence of Fraud. 


Note (p ).—See also Cantiere Meccanico Brindisino v. Janson, 
(See original volume.) 


supra. 


Misrepresentation Involves Concealment. 

Note (c).~~ See also Gooding v. White (1913), 29 T. L. R. 312, cited 
Par. 791, note (e), ante. 

(See original volume.) 



Warranties. 

Note (t).—See also Union Insurance Society of Canton, Ltd. v. Will 
(George) <k Co., [1916] 1 A. C. 281, P. C., cited in Par. 713, note (/:), ante; 
Yorkshire Insurance Co., Ltd. v. Campbell , [1917] A. C. 218, P. 0. (policy 
incorporating proposal: statement in proposal form held a warranty, 
and, being unfounded in fact, policy avoided). 


819. 

820. 

821. 

822. 


823-828. 


Breach of Warranty. 

Note (n).— A? to the discharge of a reinsurer’s liability, see Par. 1101, 
post; Condoyianis v. Guardian Assurance Co., Ltd., [19211 2 A C IW 
P. C., Par. 106,3, note (l), post. ' ’ 

(See original volume.) 


Waiver by Insurer. 

Note (t).— See also P. Samuel <0 Co., Ltd. v. Dumas, infra. 

Express Warranties. 

Note (b ).—As to warranties in a proposal, see Pars. 1003 et sea P,™ 
1101 ct seq., and Pars. 1135 el seq., in original volume and post. ‘ 

Interpretation. 


vw* w/M-c. wnere a policv mcnrnnnlM Tneta <. 

Time Clauses No. 22, that the amount insured must not exceed a certain 
sum, the word insured covers all insurance aiming , . , , ain 

war risks ( P. Samuel A- Co., Ltd. v. Dumas, [19241 4 n 431^ ’?° 
underwriters were held to have waived the bmach by t^r conduct)™ 

(See orignail volume.) ' 
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831. 

832. 


833-838. 

839. 


840-843. 

844. 


845-847. 

848. 


849. 


850. 

851. 


Warranty of Seaworthiness, 

Note (h). —“ ( T nseaworthiness ” in a policy does not differ from its 
meaning (see Yol. XXVI., Pars. 301—310, post) in a contract of carriage 
(Becker, Gray d: Co. v. London Assurance Corporation , [1918] A. C. 101, at 
p. 114; Fireman's Fund Insurance Co. v. Western Australian Insurance 
Co. (1927), 138 L. T. 108). 

Warranty may be Excluded by Express Words and 
may be Waived. 

Note (/).—Where there is a provision that the assured is always to be 
held covered, even though on payment of an extra premium, the contract 
cannot be avoided if the event which was intended to be covered has 
happened (Hewitt Brothers v. Wilson, [1915] 2 K. B. 739, C. A.). 

Note (m ).—Sec also Cantiere Meccanico Brindisino v. Janson, supra. 

(See original volume.) 

Seaworthiness is a Relative Term. 

Note (s ).— See also Cantiere Meccanico Brindisino v. Janson , supra 
(floating dock). 

Note (t). —See also Vestey Brothers v. Union Insurance Society of Canton 
(1917), 33 T. L. R. 438 (ship held not to be unseawortby by overloading). 

See, further, Vol. XXVI., Pars. 301—310, post. 


No Warranty of Seaworthiness ... in Time Policy. 

Note (b). —See also Thomas (M.) & Son Shipping Co., Ltd. v. London and 
Provincial Marine and General Insurance Co., Ltd. (1914), 30 T. L. R. 595, 
C. A. (ship sent to sea with insufficient crew with privity of assured ; 
claim disallowed) ; Thomas v. Tyne and Wear Steamship Freight Insur¬ 
ance Association, [1917] 1 K. B. 938 (ship with insufficient crew and 
unseaworthv hull, the former and not the latter defect being within 
knowledge of assured, was lost owing to unseaworthiness of hull: insurers 

held liable). 

(See original volume.) 

Insurance by Alien 
of War. 

Text and Note (l ).—There is no rule of the common law which suspends 
an action in which an alien enemy is defendant (Robinson dj Co. v. Con¬ 
tinental Insurance Co. of Mannheim , [1915] 1 K. B. 155, where the court 
refused to stay an action begun before the outbreak of war in respect of 
losses which had occurred before the commencement of hostilities); see 
also Ingle (IP. L.), Ltd. v. Mannheim Insurance Co., [1915] 1 K. B. 227 
(insured held entitled to be paid loss by, or bring action to recover same 
against, enemy insurance company where the right to be paid or to sue 
had accrued before the company had acquired the status of an alien enemy). 


Enemy before Commencement 


(Sec original volume.) 

Policies in Violation of Statute. 

Note (q)— See also Equitable Life Assurance Society of the United States 
v. Reed, [1914] A. C. 587, P. C. (as to the impossibility for either an assured 
or an assurer under a policy of life insurance to contract himself out of a 
rule of public policy laid down by a statute). 

Cases when Illegal Act does not Avoid a Policy. 

Note (w). —Where a venture is legal according to English law when 
the policy is issued but becomes illegal during its currency by some 
municipal law or authoritative act of the British Government, and the 
assured, in consequence of such supervening illegality, abandons t e 
venture and thereby suffers loss, that loss so far falls within the restiamr 
of princes clause, and apart from any possible question ol ' causa f r ° xl 
the assured is covered (Sanday <t - Co. v. British and Foreign ' 
Insurance Co., [1915] 2 K. B. 781, C. A.; affirmed sub nom. British i 
Foreign Marine Insurance Co., Ltd. v. Sanday (Samuel ) ct* o., 

1 A. 0. C50 ; see S. C. in Par. S71, note (p), post). 

(See original volume.) 

Illegality of Policy may not be Waived. 

Note (/).—See also Tofts v. Pearl Life Assurance Co., L •> 

1 K. B. 189, C. A. 


PARAGRAPH 
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854. 

855. 

856. 

857. 

858. 

859. 

860. 
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Perils Insured Against. 

As to the meaning of insuring against “ all risks,” see Vincentelli & Co. 
v. Rowlett & Co. (1911), 105 L. T. 411; compare Vale & Co. v. Van Oppen 
& Co., Ltd. (1921), 37 T. L. R. 367. On a policy covering all risks, proof 
of damage unprecedented in a long experience was held sufficient without 
proof of cause (British and Foreign Marine Insurance Co., Ltd. v. Gaunt, 
[1921] 2 A. C. 41). 

Meaning of “ Perils of the Seas.” 

Note (k). —See also Sassoon (E. D.) & Co. v. Western Assurance. Co. 
[1912] A. C. 561, P. C. (loss caused by leaky hulk); Britain Steamship 
Co. v. R., Green v. British India Steam Navigation Co., Ltd., British India 
Steam Navigation Co. v. Liverpool and London War Risks Insurance 
Association, Ltd., [1921] 1 A. C. 99, Par. 871, post; Grant Smith & Co. 
and McDonnell, Ltd. v. Seattle Construction and Dry Dock Cq., [1920] 
A. C. 162 (sinking of dry dock in harbour owing to its unfitness for the 
work for which it was used); Mountain v. Whittle, [1921] 1 A. C. 615, 
Par. 757, note (t), ante. Scuttling is not a peril of the sea (P. Samuel & Co., 
Ltd. v. Dumas, [1924] A. C. 431). 

The unintentional admission of sea water into a ship, whereby she is 
caused to sink, is a peril of the sea (Cohen, Sons & Co. v. National Benefit 
Assurance Co., Lid. (1924), 40 T. L. R. 347). 

See also Par. 871, post, Par. 861, note (p), post. Par. 862, notes (r) and (b), 
post. 

(See original volume.) 

M Wear and Tear.” 

Note (t). —Compare Mountain v. Whittle, supra. See also Wadsworth 
Lighterage and Coaling Co. v. Sea Insurance Co. (1929), 45 T. L. P. 597, 
C. A. (barge sank through general debility ; loss not covered though policy 
used the word “ sinking ”). 

“ Leakage or Breakage.” 

Note (a). —But see now Trades and General Insurance. Assoc., Ltd. v. 
Bankers and General Insurance Co., Ltd. (1921), 38 T. L. R. 94 (“ to pay 
average including risks of leakage ” covered not merely leakage caused by 
a peril insured against, but leakage of any kind, whatever the cause of it). 
“ Leakage ” may cover los9 due to mere evaporation, see Phoenix Insurance 
Co. of Hartford v. De Monchy (1929), 45 T. L. R. 543, II. L., where the 
contract provided for loss of weight or bulk. 

“ Inherent Vice or Nature.” 

Note (1). —See also Vestey Brothers v. Union Insurance Society of 
Canton (1917), 33 T. L. It. 438, cited in Par. 673, ante. 

” Inherent Vice ” of Ship. 

Note (/).—See also Thomas (M.) <6 Son Shipping Co., Ltd. v. London 
and Provincial Marine and General Insurance Co., Ltd. (1914), 30 T. L. R. 
595, C. A. (insufficient crew); Thomas v. Tyne and Wear Steamship 
Freight Insurance Association, [1917] 3 K. B. 938, cited in Par. 839, 
note (b), ante. 


(See original volume.) 


Loss by Collision. 

Note (m).— See also France (William), Fenwick & Co., Ltd. v. North of 
England Protecting and Indemnity Association, supra. J 

Missing Ship. 


Note (o).—In Zachariessen v. Importers' and Exporters' Marine Insur¬ 
ance Co. (1923), 39 T. L. R. 689, a policy against “ mine risks onlv includ- 
,ng missing was held to mean that if the ship were missing and nothing 

(I92ST0 TLR 297 C A Pre3Umed be attributab] e to a mine ; affd 

Note (^) -See General Steam Navigation, Co., Ltd. v. Commercial Union 
Assurance, to Ltd Same v. Jaruson (1915), 31 T. L. R. 630 (ship sea¬ 
worthy weather fine, the voyage familiar to the master, no reported 
losses, but a submarine in the neighbourhood of nnrt a \ 

,unk other ships, and a bottle with a „e t ha 
torpedoed was picked up: loss due to war risk) ^ 

™ L. J. B. I001(.bere . 
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86 ! 

(contd.). 


bourhood of a minefield, there being nothing in the weather to trouble 
her, the court declined to presume that the vessel was lost by an ordinary 
peril of the sea) ; Euterpe Steamship Co., Ltd. v. North of England Pro¬ 
tecting and Indemnity Association, Ltd. (1917), 33 T. L. R. 540, and British 
and Burmese Steam Navigation Co., Ltd. v. Liverpool and London War Risks 
Insurance Association, Ltd., and British and Foreign Marine Insurance Co., 
Ltd. (1917), 34 T. L. R. 140 (loss of missing ships held due to war risks); 
Compania Maritima of Barcelona v. Wishart (1918), 87 L. J. (k. b.) 1027 
(loss held to be caused by perils of the sea, and not by enemy action); 
Miniro, Brice efi Co. v. Marten, Same v. R., [1920] 3 K. B. 94, C. A., over¬ 
ruling Munro, Brice & Co. v. War Risks Association, [1918] 2 K. B. 78 
(inference from probabilities as to cause of loss). If the underwriters 
offer a reasonable explanation of the loss and show that it was probably 
due to an event ( e.g., scuttling) not insured against, then if the court is left 
in doubt the assured fails to prove his case {La Compania Martiartu v. 
Royal Exchange Assurance, [1923] 1 K. B. 650, C. A. ; affirmed on evidence, 
[1924] A. C. 850) ; so also where a ship has been scuttled but the court 
is left in doubt whether the assured was privy to the scuttling {The Spahari , 
[1924] S. C. 182 ; affirmed, [1925] S. C. (H. L.) 6, without considering this 
question). See also Banco de Barcelona v. Union Marine Insurance Co. 
(1925), 134 L. T. 350. 

The onus of proving a loss by scuttling is on the underwriters {Anghelatos 
v. Northern Assurance Co., Ltd. (1923), 39 T. L. R. 629, C. A.; though on 
appeal this question was not decided ( (1924), 40 T. L. R. 813, H. L., where 
consideration was given to the master's incredible explanation, over¬ 
insurance, absence of ship’s papers, and the character of the owner). 


862. Causa Proxima non Remota Spectatur. 

Note (r).—See, further, Le Quellec et Fils v. Thomson (1916), 86 L. J. 
(k. b.) 712 (insurance against war risks only (French conditions), including 
extinction of lights : held that in giving effect to the clause the doctrine of 
proximate cause must he ignored, but on the facts that the extinction of 
lights was not a cause of the accident). /Vs to the application of the 
principle that a loss which arises from steps taken to avoid a peril cannot 
be said to be due to the peril so avoided, see British and Foreign Marine 
Insurance Co., Ltd. v. Sunday ( Samuel) & Co., supra , cited in Par. 871, 
note {p), post ; Becker , Cray dc Co. v. London Assurance Corporation, [1918] 
A. C. 101, II. L., cited in Par. 871, note (m), post; Moor Line, Ltd. v. 
King (1920), 36 T. L. R. 799 (bungling navigation : mine seen and helm 
hard-a-ported : ran on sand off the Humber; held, loss by perils of the 

seas). 

Note (/).—See also Lind v. Mitchell (1928), 9S L. J. (k. b.) 120, C. A. 
(unreasonable abandonment). 

Note {b).— This first case and Leyland Shipping Co. v. Norwich Union 
Fire Insurance Society , [1918] A. C. 350 (torpedoed vessel brought into 
harbour, but sunk by storm ; loss a war risk), thus establish that where a 
loss is due to two or more proximate causes it is no answer to a claim 
under a policy covering one of the causes that the loss was also due to 
another cause not so covered. See also P. Samuel <b Co., Ltd. v. Dumas, 
infra (act of scuttling, and not the subsequent inrush of water, was the 
proximate cause); Board of Trade v. Haiti S.S. Co., Par. 871, note {m), 
post; France {William), Fenwick d- Co., Ltd. v. A orth of England Protecting 
and Indemnity Association, supra ; Lobitos Oil Fields, Ltd. v. Admiralty 
Commissioners (1918), 34 T. L. R. 466 (ship torpedoed and afterwards 
driven ashore held lost by war risks) ; The Caroline, Par. S71, note (m), 
post; and for application to carriers' risks, see Yol. XXVI., Par. 326 and 

notes, post. , , , „ . 

As to the meaning of “ immediate consequence of such damage in s. 
of the Norwegian plan of insurance, see Merchants'' Marine Insurance Co. 
v. Liverpool Marine and General Insurance Co. (1928), 97 L. J. (k. b.) » 

C. A. (effect of temporary repairs in intermediate place of safety). 

863. Underwriter Liable though . . . Negligence of the 

Assured. 

Note (c).—M arine Insurance Act, 1906, s. 55 (2) (a), as to loss attri¬ 
butable to the wilful misconduct of the assured, is not modified by ibi •> 
s. 78 (4), which refers to suing and labouring {British and Foreign Marine 
Insurance Co., Ltd. v. Qaunt , [1921] 2 A. C. 41 ; Lind v. Mitchell , supra). 
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Unless Loss Caused Intentionally. 

Note (e).—See also Thomas (Af.) Son, Shipping Co., Ltd. v. Ijondon 
and Provincial Marine and General Insurance Co., Ltd., supra. As to the 
onus of proving a loss by scuttling, see Anghelatos v. Northern Assurance 
Co., Ltd., supra. The amount recoverable by the mortgagee is the principal 
outstanding plus the interest due to the date of loss ( Chartered Trust and 
Executor Co. v. London Scottish Assurance Corporation > Ltd. (1923), 39 
T. L. R. G08). 

An innocent mortgagee who takes merely a derivative interest in the 
policy by assignment is affected by the fraud of the owner, see Graham 
Joint Stock Shipping Co., Ltd. v. Merchants' Marine Insurance Co., Ltd., 
[1924] A. C. 294. Even if his interest is separately covered, he cannot 
recover for a loss due to scuttling, as such a loss is not due to a peril of the 
sea (P. Samuel &■ Co., Ltd. v. Dumas, [1924] A. C. 431, overruling the 
contrary opinion in Small v. United Kingdom Marine Mutual Insurance 
Association, [1897] 2 Q. B. 311, C. A.). The proposition that where two 
persons are jointly insured and their interests inseparably connected, the 
misconduct of either is sufficient to avoid the policy was held to be, even 
if true, inapplicable to the above case where the interests were easily 
separable (ibid., at p. 445). 

(See original volume.) 

Loss by Reason of Interdiction of Trade or Blockade. 

Note (l). —Compare Par. 936, note ( o ), post. 

Note (m). —See also Polurrian Steamship Co., Ltd. v. Young (1913), 
109 L. T. 901 (extraordinary expenses to release ship detained in conse¬ 
quence of hostilities and damage by reason of detention recovered as 
particular average loss, but not damages for depreciated value) ; affd. 
without dealing with this point, [1915] l K. B. 922, 0. A. 

Detention. 

Note (n). —See also British and Foreign Marine Insurance Co., Ltd. v. 
Sunday (Samuel) & Co., [1916] 1 A. C. 650, cited in Par. 872, note (s), post. 

(See original volume.) 

Liability for Collision in Absence of Collision Clause. 

Note (/).—See also Adelaide Steamship Co., Ltd. v. A.-G., [1926] A. C. 
172 (payment of damages to another ship for negligence was not a proxi¬ 
mate consequence of warlike operations). 


The “ Collision M Clause and its Effect. 

Note (d).~ See also Young v. Merchants Marine Insurance Co., [1932] 
2 K. B. 705, C. A., where reinsurers, not having reinsured under tho 
running-down clause as to “ cross-liabilities,” could not take advantage of 
it; they were therefore not entitled to the benefit of the merely notional 
payment made by the shipowner, who in the settlement under single 
liability actually received nothing. 


Collision Clause Applies only to Ships. 

Note (c).—Sec also Bennett Steamship Co., Ltd. v. Hull Mutual Steam¬ 
ship Protecting Society, Ltd., [1913] 3 K. B. 372 ; affirmed, [1914] 3 K. B. 
57, C. A. (collision with nets of fishing vessel). In Mancomunidad Del 
Vapor Frumiz v. Royal Exchange Assurance, [1927] 1 K. B. 567, contact 
with a natural feature, such as rocky ground, was held to be “ collision 
with an object ” within the policy. 

Note (g).— See, further, Fenwick (William France) d- Co Ltd v 

Merchants' Marine Insurance Co., Ltd., 11915] 3 K. B. 290, C. A. (liability of 

assured for damages for collision, held to cover damages for collision to 

third ship run down by another ship forced into it by the insured shin 

striking it a glancing blow, and by the backwash of the insured shin’s 
propeller). ^ 


(See. original volume.) 

Loss by Fire. 

(lS*v! S"(f a t C °' V ‘ ^ InSUranCe Soc - °SCant 

of loss for damage by water in extinguishing fire see A 
v. Bo,May Fire and Marine Insurance Cm. lw (1912? 29^ f P c 
P C. ; see also Atlantic Mutual Insurance Co v A'^ i 919U K it 3 
(fire as consequences of hostilities ”). y 1 1V ‘ J5 ' d 
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NUMBER. 

871. Capture and Seizure or Takings at Sea. 

1 ext and Note (m ).—Warlike Operations.—During the late war the 
risks of capture, seizure and detention and all consequences of hostilities 
or warlike operations ” etc. were borne by the Crown on vessels requisi¬ 
tioned under charterparty for Government service, see charter T. 99. 

iirst, as to the meaning of some of these words, see Kacianoff v. China 
Traders Insurance Co., Ltd., [1914] 3 K. B. 1121, C. A. (ship which, through 
fear of capture, never put to sea with her cargo, which wa-s discharged and 
sold ; held that the value of the cargo, giving credit for the effects of the 
sale, could not be recovered as a loss); Becker, Cray & Co. v. London 
Assurance Corporation, [1918] A. C. 101 (a loss arising out of an attempt 
to avoid the peril of capture is not the same as a loss by capture itself); 
British and Foreign Steamship Co. v. It., [1918] 2 K. B. 879, C. A. (collision 
of requisitioned vessel, engaged in the warlike operation of transporting 
troops and navigating without lights, with a battleship also steaming 
without lights ; held that collision was occasioned by absence of lights and 
by the speeds of t he vessels, and was a proximate consequence of hostilities : 
qualified in Clan Line Steamers, Lid. v. Board of Trade, infra, at p. 570); 
Lobitos Oil Fields, Ltd. v. Admiralty Commissioners (1918), 34 T. L. R. 466 
(ship torpedoed, towed ineffectively, and afterwards driven ashore by 
storm ; Admiralty held liable); A.-G. v. Ard Coasters, Ltd., Liverpool and 
London H ar Riste Insurance Association, Lid. v. Marine Underwriters of 
S.S. Richard De Larrinaga, [1921] 2 A. C. 141 (collision of requisitioned 
vessel, navigating without lights, with a destroyer, also without lights, 
which was patrolling for submarines; collision of requisitioned vessel in 
convoy, navigating without lights, with a warship on a voyage to pick up a 
convoy : held in both cases the loss was due to warlike operation); Britain 
Steamship (Jo. v. R., Green v. British India Steam Navigation Co., Ltd., 
British India Steam Navigation Co., Ltd. v. Liverpool and London War 
Risks Insurance Association, Ltd., [1921] 1 A. C. 99 ( The Petersham — 
meaning of “ warlike operations ” ; collision of requisitioned vessel with 
another merchant vessel duo to neither showing her lights; held that 
navigating without lights to avoid submarines was not of itself a warlike 
operation, and the loss was not a consequence of warlike operations ; The 
Matiano —ship under convoy, zigzagging at night on a course to order in 
unknown currents, ran on a reef : held loss by perils of the seas) ; Admiralty 
Commissioners v. Brynawel S.S. Co., Ltd. (1923), 40 T. L. R. 78 (coaling 
minesweepers in bay, not a warlike operation) ; The Caroline, infra / 
Ijxrchgrove S.S., Owners v. R. (1919), 36 T. L. R. 108 (vessel in convoy 
steaming at night without lights lost by collision owing to negligence 
of other vessel; held not lost by war risks) ; Charente S.S. Co., Ltd. v. 
Director of Transports (1921), 38 T. L. R. 148 (U. S. naval vessel A., con¬ 
veying troops, collided with and sank vessel I. : both sailing without 
lights ; loss consequent on warlike operations ; even if A. were negligent, 
the negligence consisted in the wrong management of naval operations, 
and the result of such negligence must be deemed a consequence of 
hostilities) ; affirmed (1922), 38 T. L. R. 434, C. A. ; Harrisons, Ltd. v. 
Shipping Controller, [1921] 1 Iv. B. 122 (meaning of “ all consequences 
of warlike operations ” : vessel under convoy, ordered to follow pilot 
escort into port in the dark, lost sight of her and ran ashore: Admiralty 
not liable); Atlantic Transport Co., Ltd. v. Director of Transports (1921), 
38 T. L. R. 160 ; Wynnslay S.S. Co. v. Board of Trad'e (1925), 42 T. L. R. 
163 ; Clan Line Steamers , Ltd. v. Board of Trade, [1929] A. C. 514 (B. not 
engaged on a warlike operation : steering gear broke down : sunk by A. 
on a warlike operation ; A. the instrument and not the cause of the loss, 
and therefore loss of B. not due to a warlike operation). 

Primd facie the transport in time of war of war material, including 
ambulance wagons and other equipment, from one war base to another is 
a warlike operation ( Commonwealth Shipping Representative v. Peninsular 
and Oriental Branch Service, [1923] A. C. 191); see also A.-G. v. Adelaide 
S.S. Co., Ltd., infra (ambulance transport conveying wounded; a warlike 
operation); Clan Line Steamers v. Board of Trade, supra (vessel in convoy 
not on a warlike operation, though portion of cargo was for war purposes). 

An armistice during which certain acts of hostility are suspended does 
not convert an otherwise warlike operation into a peaceful one, see Board 
of Trade v. Hain S.S. Co., [1929] A. C. 534. 

As to the amount of the Government liability, see title Shipping and 
Navigation, Par. 772, note (h), post. 
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PARAGRAPH 

NUMBERS. 

871 

(contd.). 


872. 


Secondly, as to whether these words cover cases of collision, see France 
( William), Fenwick d Co., Ltd. v. North of England Protecting and 
Indemnity Association , [1917] 2 K. B. 522 (risks insured were not the 
proximate cause of running upon the wreck of a vessel sunk by the 
enemy); Henry and Macgregor , Ltd. v. Martin and North of England 
Protection and Indemnity Association (1918), 34 T. L. It. 504 (insurance 
covered loss by ramming supposed enemy submarine); The Caroline 
(1921), 37 T. L. R. 617 (leader of convoy blown up : two following members 
of the convoy in the confusion collided and one was sunk : the loss was the 
direct result of a warlike operation). 

Thirdly, as to whether these words cover other losses, see Leyland 
Shipping Co. v. Norwich Union Fire Insurance Society , [1918] A. C. 350 
(policy against perils of the seas, with f.c. and 8. clause, including con¬ 
sequence of hostilities etc.; vessel was torpedoed at sea, towed into 
port, taken to outer harbour and sank ; torpedoing was proximate cause 
of loss); Stoomvaart Maalschappij Sophie H. v. Merchants' Marine 
Insurance Co., Ltd. (1919), 89 L. J. (k. b.) 834, H. L. (policy with f.c. 
and s. clause including consequences of hostilities, and special clause 
covering loss by explosions: underwriters not liable for loss caused by 
drifting mine); Roura and Forgas v. Tovmend, [1919] 1 K. B. 189 
(recovery of captured ship); Britain Steamship Co. v. R., Green v. British 
India Steam Navigation Co., Ltd., British India Steam Navigation Co., 
Ltd. v. Liverpool and London War Risks Insurance Association, Ltd., 
[1921] 1 A. C. 99, supra; Harrisons , Ltd. v. Shipping Controller , supra; 
Hindustan Steamship Co. v. Admiralty Commissioners (1921), 37 T. L. R. 
856 (spontaneous combustion, of coal cargo whilst vessel under prolonged 
detention and control by Admiralty: the fire was a consequence of 
warlike operations). As to the meaning of the word “ commandeer,” see 
Capel d Co. v. Soulidi, [1916] 1 K. B. 439; affirmed. [1916] 2 K. B. 365, 
C. A., cited in title Shipping and Navigation, Par. 189, note ( k), post. 
See also Par. 861, note (p), Par. 862, notes (r) and (b), ante. And as to 
insurance against war risks on land etc., see Par. 1006, note (/), post. 

Fourthly, as to negligence. Though the warlike operation be negli¬ 
gently conducted, the loss occasioned by the collision is none the less a 
consequence of the warlike operation within the f.c.s. warranty in a 
marine policy ( A.-O. v. Adelaide S.S. Co., Ltd., [1923] A. C. 292); see also 
Charente S.S. Co., Ltd. v. Director of Transports and Adelaide S.S. Co., Ltd. v. 
R., supra; Board of Trade v. Ilain S.S. Co., supra (where there is negligence 
of both vessels, one on a warlike operation, the collision, though duo to two 
proximate causes, is nevertheless a consequence of a warlike operation). 

Fifthly, as to damages recoverable. The payment of damages to another 
ship for negligence (see supra) is not a proximate consequence of warlike 
operations. Under Admiralty charterparty T. 99 these damages were 
therefore not recoverable from the Admiralty, but only the expenses 
of such repairs to the chartered vessel as were necessary. Further, the 
vessel was “off hire” when undergoing repairs ( Adelaide Steamship Co., 
Ltd. v. A.-Q., [1926] A. C. 172). 

Note (p).—A shipowner who keeps his ship at home or diverts her to 
a home port in obedience to a proclamation prohibiting trading with the 
enemy is not taking steps to avoid that particular peril, but is submit¬ 
ting to its operation, and in such a case restraint of princes is the proximate 
cause of loss ( Sanday d Co. v. British and Foreign Marine Insurance Co., 
[1915] 2 K. B. 781, C. A. ; affirmed sub nom. British and Foreign Marine 
Insurance Co., Ltd. v. Sanday (Samuel) d Co., [1916] 1 A. C. 650 ; compare 
Becker, Gray d Co. v v London Assurance Corporation, supra). 


Arrests, Restraints, Detainments etc. 

Note (r).— Sec Associated PortUmd Cement Manufacturers (1900) Ltd v 

Cory ( William) d Son, Ltd. (1915), 31 T. L. R. 442, cited in title Shipping 
and Navigation, Par. 189, note (h), post. 


Note (s). —A British merchant who has insured goods with British 
underwriters against restraint of princes upon a British ship for a voyage 
to a foreign port can, upon war being declared by the Crown wherebv 
the further prosecution of the insured voyage to that port becomes 
illegal, give notice o abandonment and recover as for a constructive 
total loss of the goods by restraint of princes, though the goods them 
selves rema,„ unharmed and are in the actual possession of the assured 
iBniuh aMl Foreign Marine Insurance Co., Ltd. v. Sanday (Samuel) I Co 
supra ; see S. C. cited in Par. 849, note (u), ante ; Ciampa v. British 
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873. 


874. 

875. 


876. 


877. 


878-881. 

882. 


883-884. 

885. 

886 . 


887. 

888 . 


889. 


890. 


India Steam Navigation Co., Ltd., [1915] 2 K. B. 774, and Cazalet a 
Morris & Co., [1916] S. C. 952, cited in Vol. XXVI., Par. 189, notes (h), ( l ), 
post). See, further, Associated Oil Carriers, Ltd. v. Union Insurance 
Society of Canton, Ltd., [1917] 2 K. B. 184 (charterparty rendered illegal by 
outbreak of war) ; Russian Bank for Foreign Trade v. Excess Insurance Co., 
[1918] 2 K. B. 123 (requisition ultra vires not a restraint of princes) ; 
affirmed on other grounds, [1919] 1 K. B. 39, C. A. ; Symington & Co. v. 
Union Insurance Soc. of Canton (1928), 97 L. J. (k. b.) 646, C. A. (action of 
authorities in trying to prevent spread of fire wa8 not within the clause). 

Thieves. 

Note ( b ).— Qucere whether this limitation applies in a warehouse to 
warehouse policy. Even if this be so, theft by violence is also applicable 
to persons who steal by breaking into a warehouse though they assault 
no individual ( Fabrique de Produits Chimiques v. Large, [1923] 1K. B. 203). 
(See original volume.) 

No Act Barratrous . . . Consent of Owners. 

Note (l). —See, further, P. Samuel & Co., Lid. v. Dumas, and Graliam 
Joint Stock Shipping Co., Ltd. v. Merchants' Marine Insurance Co., Ltd., 
Par. 863, note (e), ante. 

Clause as to All Other Perils. 

Note (g). —See also France [William), Fenwick db Co., Ltd. v. North of 
England Protecting and Indemnity Association, [1917] 2 K. B. 522 (damage 
by collision with wreck of ship sunk by enemy held not to be “ consequence 
of hostilities ” within policy). 

Note (5).— See, further, Stott ( Baltic ) Steamers, Ltd. v. Marten, [1916] 

1 A. C. 304 (accident in dock caused by breaking of steam crane held 
not a peril of the sea). As to insurance “ to cover cost of repairs ” through 
“latent damage/’ see MacColl and Pollock , Ltd. v. Indemnity Mutual 
Marine Assurance Co. (1930), 47 T. L. R. 26 (expenditure on replacement 
of inherently defective material not covered). 

Marine Insurance Act, 1906. 

Note (a ).—The peril must actually exist; a mistaken though reason¬ 
able belief in its existence is insufficient (Joseph Watson A Sons, Ltd. v. 
Firemen's Fund Insurance Co. of San Francisco, [1922] 2 K. B. 355). 

(Sec original volume.) 

Losses . . . Consequential on General Average Act. 

Note (j ).—Sec, further, Austin Friars Steamship Co. v. Spillers and 
Bakers, Ltd., cited in Vol. XXVI., Par. 435, note (o), post. 

(See original volume.) 

Putting into Port of Refuge for Repairs. 

Note (/).—As to York-Antwerp Rules, 1924, sec Par. 1005, post. 

General Average Expenditure . . . Contribution. 

Note (a). Where the contract of insurance provides for the adjustment 
of general average according to York-Antwerp Rules, if the contract of 
affreightment so provides, then as between insurer and assured as well as 
between the parties to the adventure, the values which arc alone material 
are the values at the termination of the adventure (Green Star Shipping 
Co. v. The London Assurance, [1933] 1 K. B. 378). 

Note (e).—See also Holman <£• Sons, Ltd. v. Merchants' Marine Insurance 
Co., [1919] 1 K. B. 383. The sub-section does not cover losses incurred 
in a mistaken attempt to avoid a peril in fact non-existent, but only those 
collateral to the main process of avoiding a peril insured against (Joseph 
Watson ct- Sons, Ltd. v. Firemen's Fund l nsurance Co. of San Francisco, supra). 

(See original volume.) 

Places of Adjustment. 

Note (?).—See also Chellew v. Royal Commission on Sugar Supply , 
[1922] 1 K. B. 12, C. A., Vol. XXVI., Par. 438, note (d), post. 

Foreign Adjustment Clause. 

Note (n ).—In the absence of such an adjustment the underwriter is 
not liable ( Brandeis, Goldschmidt & Co. v. Economic Insurance Co., Ltd. 
(1922), 38 T. L. R. 609). 

Foreign Adjustment Binding . . . 

Note (j?). Distghd. in Green Star Shipping Co. v. The London 
Assurance, supra. 
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PARAGRAPH 

NUMBERS. 

891-893. 

894. 


895. 


896-900. 

901. 


902-904. 

905. 


906-911. 

912. 


913-914. 

915. 


916-920. 

921. 


922-928. 

929. 


930-931. 

932. 


933. 


934-935. 

936. 


VOL. XVII.— Insurance 891—936 

(See original volume,) 

Explanation of the Statutory Provisions. 

Note (c). —The prime cost is the invoice or market value at or near the 
time of shipment (Williams v. Atlantic Assurance Co ., [1933] 1 K. B. 81, 
C. A., at pp. 92,102). 

Particular Average. 

Note (g ).—See also Pohirrian Steamship CoLtd. v. Young, cited in 
Par. 865, note (m), ante . 

(See original volume.) 


Where the Suing and Labouring Clause Applies. 

Note ( 5 ). —See, further, Wilson Brothers Bobbin Co. y Lid. v. Green, 
[1917] 1 K. B. 860 (where plaintiffs recovered). 

(See original volume.) 

Successive Losses Added Together. 

Note ( k ).—The period covered by “ voyage ” in Institute Time Clauses 
(Hulls), cl. 16, includes the time when the vessel is lying up waiting for 
employment (Portvale S.S. Co. v. Royal Exchange Assurance (1932), 147 
L. T. 217). 

(See original volume.) 

Stranding. 

Note (c).— As to the meaning of “ collision with an object,” see Man - 
comunidad Del Vapor Frumiz v. Royal Exchange. Assurance , Par. 868, 
note (e), ante. 

(See original volume.) 

The Insured as His Own Underwriter. 

Note (/).—See, further, Anstcy v. Ocean Marine Insurance Co. (1913), 
83 L. J. (k. b.) 218 (insurance on captain's effects on board ship ; clothes 
etc. worn on shore held included in the risk) ; Goole and Hull Steam Towing 
Co. v. Ocean Marine Insurance. Co., Par. 972, note (m), post. 

(See original volu me.) 


As to Partial Loss on Ship. 

Note (b). —See also Street v. Royal Exchange Assurance. (1913), 
215 ; affirmed (1914), 111 L. T. 235, C. A. ; Par. 744, ante. 

(See original volume.) 


109 L. T. 


Merger of Particular ... in Subsequent Total Loss. 

Note ( v). —See British and Foreign Insurance Co., Ltd. v. Wilson 
Shipping Co., Lid., [1921] 1 A. C. 188 (steamer lost by war risks : the 
Admiralty, charterers, in paying for the loss, deducted for previous 
damage by marine risks, not repaired : held, owners could not recover 
for this damage from the insurers of the marine risks). 

(See original volume.) 

Insurance against Liability to Third Party. 

Note (e).—Compare Tuslin v. Arnold <(• Sons (1915), 84 L. J. (k. b.) 
2214, cited in Par. 1141, note (/), post. 

Note (/).—See also Ilolman d' Sons, Ltd. v. Merchants' Marine Insur¬ 
ance Co., supra. 

Marine Insurance Act, 1906. 

Note (g )—See also Holman <(• Sons, Ltd. v. Merchants' Marine Insurance 
Co., supra. 

(See original volume.) 


Marine Insurance Act, 1906. 

Note (o).— See, further, Polurrian Steamship Co., Ltd. v. Young, supra 
(arrest of ship and six weeks’ detention in consequence of hostilities 
between Turkey aud Greece ; held that, the shipowner having failed to 
show that there was more likelihood that he would not, than that he 
would recover her, his action for a constructive total loss and damages 
failed) ; \\ ilson Brothers, Bobbin & Co. v. Green (1915) 31 T L R 60 r 
plaintiffs insured a cargo of timber on a voyage from’ a Baltic port to 
England agamst war risk only as excluded by the f.c. and s. clause 
including risk of mines, torpedoes, and bombs, but excluding all claims 
arising from delay, he ship was stopped by a German torpedo-bTt 
Germany having declared wood contraband, and the master of the shin 
was informed that no ship with contraband could pass the Sound but that 
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937. 

938-940. 

941. 


942. 


943. 

944-945. 

946. 


947. 

948. 


949. 

950. 

951. 


lie could go into a Swedish or Danish port in the Baltic, and the master 
accordingly went to a Danish port; held, in an action on the policy on 
the ground that there had been a constructive total loss, that as it was 
shown that at the date when notice of abandonment was given the master 
could have proceeded to a Swedish port in the Baltic and the timber taken 
by rail across Sweden to avoid having to pass the Sound and then re¬ 
shipped in safe!)' to England, the action failed as plaintiffs had not proved 
that the total loss of the venture was unavoidable or that it was unlikely 
that the timber could reach its destination in England). 

Note (p).—Roura and Forgas v. Townend , [1919] 1 K. B. 189. 

Notice of Abandonment Unnecessary. 

Note (g ).—See also Roura and Forgas v. Townend , supra. 

(See original volume.) 


A Loss of Part of the Goods. 

Note (e).— See also Fabrique de Prod nils Chimiqucs v. Large , [19231 
1 K. B. 203. 


Actual Total Loss . . . Deprived of Subject-Matter. 

Note (g). —For explanation of this last case, see Capt. J. A. Cates Tug 
and Wharfage Co. v. Franklin Insurance Co ., [1927] A. C. 698, P. C. 

Missing Ship. 

Note (i). —See also Macbeth Co. v. King (1916). 86 L. J. (k. b.) 1004 
(presumption of cause of loss). 

(See original volume.) 

Actual Total Loss of Freight. 

Note (c).—S ee also Associated Oil Carriers, Ltd. v. Union Insurance 
Society of Canton , Ltd., [1917] 2 K. B. 184 (abandonment of voyage owing 
to outbreak of war held to cause actual total loss). 

(See original volume.) 

Rights of Assured. 

Note (o ).—But the insurer is not liable if the total loss in respect of the 
second disaster is not the result of a sequence of events following in the 
ordinary course upon the peril insured against, but of some supervening 
cause, e.g., confiscation after restraint of princes ( Fooks v. Smith, [1924] 
2 K. B. 508). 

(See original volume.) 

Explanation of Doctrine. 

Note (t). —See, further, Coker v. Bolton, [ 1912] 3 K. B. 315. 

What Constitutes a Constructive Total Loss. 

Note (/).—See also Sailing Ship Ilolt IIill Co. v. United Kingdom 
Marine Association , [1919] 2 K. B. 789. 

Note (g). —As to constructive total loss, see, further, Polurrian Steam¬ 
ship Co., Ltd. v. Young, [1915] IK. B. 922, C. A. (the test of “ unlikelihood 
of recovery ” has been substituted for “ uncertainty of recovery ” by the 
Marine Insurance Act, 1906, s. 60) ; Wilson Brothers, Bobbin & Co. v. 
Green (1915), 31 T. L. R. 605 ; Cohen, Sons <L Co. v. Standard Marine 
Insurance Co. (1925), 41 T. L. R. 232 (cost of salving would exceed value). 
The Marine Insurance Act, 1906 (6 Edw. 7, c. 41), did not alter the pre¬ 
viously existing rule of law that when goods were insured to be carried to 
their point of destination, the owner could recover as for a total loss if there 
was a destruction of the contemplated adventure by reason of a peril 
insured against, and the words “ subject-matter insured ” in ibid., 
s. 60 (1), do not mean the goods and nothing else, but include the con¬ 
templated voyage of the goods (Sanday & Co. v. British and Foreign 
Marine Insurance Co., [1915] 2 K. B. 781, C. A. affirmed sub nom. 
British and Foreign Marine Insurance Co., Ltd. v. Sanday (Samuel) <L Co., 
[1916] 1 A. C. 650 ; distinguished in Becker, Gray & Co. v. London Assur¬ 
ance Corporation, [1918] A. C. 101, H. L. ; see S. C. cited in Pars. 849, 
note (u), 871, note (p), 872, note (s), ante) ; see also Roura and Forgas v. 
Townend, supra. 

Two Main Grounds on a Constructive Total Loss 
may be Founded. 

Note (h). —See, further, Mitsui v. Mumford, [1915] 2 K. B. 27 ; Cam¬ 
bell and Phillipps, Ltd. v. Denman (1916), 21 Com. Cas. 357 (insurance 
of goods at Antwerp against loss or damage directly caused by war, 
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military or usurped power, no claim to attach thereto for delay or loss of 
market; held, Antwerp being in possession of a belligerent State and the 
insured being unable to dispose of the timber, that in the absence of seizure 
the insured had failed to make out either an actual or commercial loss) ; 
Fool's v. Smith, supra (declaration of war: ship ordered to seek safety ; 
constructive total loss by restraint of princes though no force used). 

Note (»’).—As to the meaning of the words “ constructively lost ” in 
the Merchant Shipping Act, 1894 (57 & 58 Viet. c. 60), s. 21 , see Manchester 
Ship Canal Co. v. Horlock , [1914] 2 Ch. 199, C. A., and title Shipping 
and Navigation, Pars. 15, 23, post. 

Notice of Abandonment. 

Note (j). In considering whether there has been a loss under a war 
risks policy on goods on land, it is right to take into account considera¬ 
tions similar to those which one would take into account in determining 
a question of constructive total loss under a marine policy, but it is 
unnecessary to allege notice of abandonment which is unknown outside 
marine insurance (Mitsui v. Mumford, supra). See also Associated Oil 
Carriers, Ltd. v. Union Insurance Society of Canton , Ltd. t supra (notice of 
abandonment of voyage held to be unnecessary). 

(See original volume.) 

All Repairs Necessary to Make Good Damage Insured 
Against must be Estimated. 

Note (s ).— See also Transjwrt and Trading Co., Ltd. v. Indemnity 
Mutual Marine Assurance Co., Ltd. (1919), 63 Sol. Jo. 285, C. A. (par¬ 
ticulars of cost of repairs). 

Question whether the Value of the Wreck is to be 
taken into Account in Determining whether there 
is a Total Loss. 

Note (c).~ See, further, Halt v. Uayman, [1912] 2 K. B. 5. 

(See original volume.) 


When Damaged Goods Constitute Constructive Total 
Loss. 

Note (h ).—See British and Foreign Marine Insurance Co., Ltd. v. 

Sunday (Samuel) <b Co., [1916] 1 A. C. 650, cited in Pars. 872, note (s), 
951, note (g), ante. 

(See original volume.) 

Constructive Total Loss of Freight. 

y -No' rE (/•).—See also Associated Oil Carriers, Ltd. v. Union Insurance 
Society of Canton, Ltd., suj)ra. 

Form of Notice of Abandonment. 

Note (t). —See also Russian Bank for Foreign Trade v. Excess Insurance 
Co., [1919] 1 K. B. 39, C. A.; Cohen, Sons cb Co. v. Standard Marine 
Insurance Co. (1925), 41 T. L. R. 232 (intimation of loss and demand for 
payment is a sufficient notice). There cannot be a valid notice where 
the goods have already been sold, see Norwich Union Fire Insurance 
Society v. W. II. Brice, Ltd., infra. 

(See original volume.) 

Estoppel. 

Note (j). See also Robertson v. Royal Exchange Assurance Corporation 
[1925] S. C. 1 ; Capt. J. A. Cates Tug and Wharfage Co. v. Franklin Insur¬ 
ance Co., [1927] A. C. 698, P. C. (underwriters inviting offers for ship was 
not an acceptance of notice of *ibandonment). 

Effect of Acceptance .... 

Note (/).-—Mutual mistake may, however, render notice and accent- 

mice a nullity and then the subsection cannot apply (Norwich Union 

Fire Insurance Society v. W. II. Price, Ltd., [1934] A. CV 455, P. C., at 
p* 46/ j* 

(See original volume.) 

Transfer of Assurer’s Liability. 

129 L alS0 BnSt<m Gor P° rali ™ v - F ^mck * Co., Ltd. (1923), 

b9 


971-989 

PARAGRAPH 

numbers. 

971. 

972. 


973. 


Laws of England Supplement. 

(Bee original volume.) 

The General Principle. 

Note (?).—See, further, Horse Carriage and General Insurance, Co., Ltd. 
J\^[ C I ^3 T. L. R. 131 ; Page v. Scottish Insurance Corporation 

(1JLJ), 98 L. J. (k. b.) 308, C. A. (claims unsettled ; therefore no subroga¬ 
tion). A right of subrogation cannot arise from a document, such as a 
p.p.i. policy, which is destitute of legal effect; nor can it be said that the 
assured, by asking for and receiving payment under such an honour policy, 
has elected to treat it as a binding contract ( Edwards & Co., Ltd. v. Motor 
Union Insurance Co., Ltd., [1922] 2 Ch. 249). 

Effect upon Liability of Insurer. 

Note (j).— See also Driscoll v. Driscoll, [1918] 1 I. R. 152. 

Extent of Right. 

No ie (m). An underwriter who has paid a total loss is not prevented 
from recovering up to the extent of his payment sums received by the 
shipowner in respect of the subject-matter insured by the fact that those 
sums are based upon, or are part of, a larger sum fixed by reference to a 
value other than the insured value, where no part of that insured value 
is at the risk of the shipowner (Thames and Mersey Marine Insurance Co. v. 
British and Chilian Steamship Co., [1915] 2 K. B. 214; affirmed on this 
point, [1916] 1 K. B. 30, 0. A.); see also Edwards Co., Ltd. v. Motor 
Union Insurance Co., Ltd., supra. Where the insured value was £4,000, 
but cost of repairs was £5,000, and the damages recovered from other 
colliding steamer £2,500, the underwriters were liable only for £4,000 — 
£2,500 = £1,500 ( Goole and Hull Steam Towing Co. v. Ocean Marine 
Insurance Co., [1928] 1 K. B. 589). 

Distinction between Subrogation and Rights arising 
on Abandonment. 

Note (o ).—See Thames and Mersey Marine Insurance Co. v. British and 
Chilian Steamship Co., supra (underwriters held entitled to recover, to the 
extent to which they had paid in respect of the subject-matter insured, 
any sum which the shipowner had received as a right in respect of the 
loss of the same subject-matter, though the sum was based on a larger 
value than the insured value). 


974. 

975-977. 

978. 


979-980. 

981. 


982. 

983. 


984-988. 

989. 


Conditions Limiting . . . Subrogation. 

Note (q). —This case was appld. in Glen Line, Ltd. v. A.-G. (1930), 
46 T. L. R. 451, H. L. 

(See original volume.) 

Where Adjustment has been Followed by Payment. 

Note (e). —The first was appld. in Holmes v. Payne, cited in Par. 1006, 
note (/), post. 

Note (h ).—See, further, Scottish Metropolitan Assurance Co., Ltd. v. 
P. Samuel ds Co., Ltd., [1923] 1 K. B. 348, Par. 697, note (&), ante. 

(See original volume.) 

Express Stipulations as to Return of Premium. 

Note (k ).—See also North Shipping Co. v. Union Marine Insurance Co. 
(1919), 35 T. L. R. 292, C. A. (return while ship “ laid up in port,” ship 
used for bunkering). 

(See original volume.) 

When Total Failure of Consideration Results. 

Note (/).—See, further, Sparenborg v. Edinburgh Life Assurance Co., 
[1912] 1 K. B. 195. 

(See original volume.) 

As to Return of Premium in Case of Fraud. 

Note (y ).—The illegality may arise from the use of unstamped insur¬ 
ances, see Re National Benefit Assurance Co., Vol. VII., Par. 883, note (b), 
ante. 


Or on Gaming and Wagering Policy. 

Note (a). —See also Evanson v. Crooks (1911), 106 L. T. 264 ; Elson v. 
Crookes (1911), 106 L. T. 462 ; Howarth v. Pioneer Life Assurance Co., Ltd. 
(1912), 107 L. T. 155. 
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Effect of Illegality on Policy. 

Note (d). —See also Evans on v. Crooks, supra ; Connors v. London and 
Provincial Assurance Co. (1913), 47 I. L. T. 148 (as to the personal liability 
of an agent where the policy has been fraudulently effected); Re National 
Benefit Assurance Co., supra (monies not recoverable as both parties 
knew of the illegality). 

Consolidation of Actions. 

Note (k). —An underwriter can bring an action on behalf of all other 
underwriters interested in an agreement of reinsurance ( Janson v. Property 
Insurance Co., Ltd. (1913), 30 T. L. R. 49). 

Discovery. 

^Note (l).—Harding v. Bussell, folld. in I^eon v. Casey, [1932J 2 K. B. 
576, C. A. As to the form of the order, see Graham Joint Stock Shipping 
Co. v. Motor Union Insurance Co., Ltd., [1922J 1 K. B. 503, C. A., and 
Tcneria Moderna Franco E-spa Twin v. New Zealand Insurance Co., [19241 
1 K. B. 79, C. A. ; and to meet these decisions, the new form R. S. C., 
Appendix K., No. 19 (1925): see, further, Vol. XI., Bar. Ill, notes, ante. 

( See original volume.) 

Interest on Amount of Loss. 


I’kxt and Note (#). —Bee, instead, Law Rclorm (.Miscellaneous Pro¬ 
visions) Act, 1934, s. 3 (1), Vol. XXL, Par. 7 f, post. 

(See original volume.) 

Companies Act. Its Consequences. 

Note (c).— Now Companies Act, 1929. 

Legal Character of Mutual Insurance Associations. 

Note (h). —See also Corfield d Co. v. Buchanan, Cory <0 Sons, Ltd. v. 
Maritime Insurance. Co., Ltd. (1913), 29 T. L. R. 258, H. L. 

(See original volume.) 

Estoppel. 

Note (c). —See also ibid. 

York-Antwerp Rules. 

Text and Note ( e). —These rules as amended and enlarged at the 
Stockholm Conference of the International Law Association, 1924, are 
known as the York-Antwerp Rules, 1924. The rules are framed so that 
the parties may not be troubled as to what general law is to apply. Rules 
A to G state the general principles to be applied arid replace the old 
rule XVlir. The remaining rules deal with specific items, not merely as 
illustrations, but to make certain what the rules provide with regard to 
those specific cases. Rules I. to XVII. reproduce the corresponding old 
rules with modifications. Rules XVIII to XXIII. are new, see Vlasso- 
poulos v. British and Foreign Marine Insurance Co., [1929] 1 K. B. 187, 
where the Rules are given. To justify a general average aet it is sufficient 
if the ship is in danger, or that the aet must be done in order to preserve 
the ship from peril (ibid.). As to rule A, see The Seapool, [1934] P. 53 
(intentional running against a pier, a general average act). As to rule V, 
running against a pier is not a “ stranding ” (ibid.). “ Fault ” in rule I) 
does not exclude liability for unseaworthiness (Tempus Shipping Co. v. 
Umis Dreyfus d Co., [1930] 1 K. B. 699; varied on appeal (1930), 46 

I. L. R. 643, C. A. ; Fiumana Societa di Naviaazione v. Buuae <(• Co 
[1930] 2 K. B. 47). 

Various Kinds of Insurance. 

Note (/).—As to insurance policies of indemnity against losses, see 
Century Bank of City of New York v. Young (1914), 84 L. J. (k. b.) 385, 
C. A. (loss of cheques taken out of bankers’ possession by fraudulent 
means), cited in Par. 1142, post; Pawle d Co. v. Bussell (1916), 85 L. J. 
(K. b.) 1191 (loss of share certificates by theft or fraud); Blascheck v 
Bussell (1916), 33 T. L. R. 74, C. A. (loss by absence owing fo ihnest oi 
actress from lecture tour); as to insurance against war risks see Mitsui 
v. Mumford, [1915] 2 K. B. 27, and Campbell and PhiUipvs Ltd v 
Denman (1916), 21 Com. Cas. 357, cited in Pars 951 952 alfe • rtt i 
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Curl is tC’ Sons v. Mathews , [1919] 1 K. B. 425, C. A. (fire insurance covering 
hostile acts); Moore v. Evans, [1918] A. C. 185, H. L. (insurance of 
jewellery against loss of or damage or misfortune to the property or any 
part thereof arising from any cause whatsoever, the jewellery being sent 
on sale or return to firms in Brussels and Frankfurt on the footing that 
it remained the property of the assured until invoiced to the persons to 
whom it was sent: held that, the jewellery being locked up in the con¬ 
signees’ hands by the European war, which prevented them from dealing 
with the jewellery either by sale or return, there was no loss of the goods 
under the policy, which was on goods and not on an adventure); Ewing 
(J. A.) c0 Co. v. Sickiemore (II. G.) (1918), 35 T. L. R. 55, C. A. (insurance 
of goods “ until on board steamer ”): Wasserman v. Blackburn (1926), 43 
1. L. R. 95 (“ loss through dishonesty ” : loss covered where arising from 
discounting bills of exchange on false representations). As to insurance of 
funeral expenses under the Assurance Companies Act, 1909 (9 Edw. 7, 
c. 49), s. 36, see Goldstein v. Salvation Army Assurance Society , [1917] 2 

K. B. 291 ; Ilatley v. Liverpool Victoria Legal Friendly Society (1918), 88 

L. J. (k. e.) 237 ; Par. 1090, note ( h ), post; titles Companies, Vol. V., 
Par. 1082, Friendly Societies, Vol. XV., p. 129. As regards insurances 
as to date of conclusion of peace, see Vol. VI., Par. 680, note ( m ), ante. As 
to insurances by aliens, see Horne v. Poland, [1922] 2 K. B. 364, Par. 1059, 
note (a), post. As to a policy against loss caused by rebellions, military or 
usurped power, but excepting destruction by the Government, see White, 
Child and Beney , Ltd. v. Eagle Star and British Dominions Insurance Co. 
(1922), 127 L. T. 571, C. A. (confiscation by the Russian Soviet, since 
recognised as the de facto Government; no claim). 

As to insurance of personal baggage, see King v. Travellers' 1 Insurance 
Assoc. (1931), 48 T. L. R. 53 (meaning of (1) “ whole must be insured ” ; 
(2) “ specially valuable article ”). 

What is a Loss. —The test in non-marine matters (cf. Par. 951, note ( g ), 
ante), is uncertainty of recovery ; if a reasonable time has elapsed for a 
diligent search to be made and such search is without result, the article 
may be described as lost, see Holmes v. Payne, [1930] 2 K. B. 301. Where 
the article is admitted to be lost, a subsequent replacement agreement 
may be a binding agreement which cannot be reopened though the article 
may be afterwards found (ibid.). 

Note (g). —See, further, Hurst v. Evans, [ 1017 j 1 K. B. 352 (defendants 
insured plaintiff against loss to jewellery in his shop excepting loss or 
damage caused by theft or dishonesty on the part of any servant in 
plaintiff’s employment, and, on a claim for a loss by burglary, resisted 
liability on the ground that the crime was committed by associates and 
with the connivance of M., an employee : held (1) that the onus was on 
plaintiff to show that the loss was covered by the policy ; (2) that evidence 
was admissible to show that, shortly before the loss, M. had been seen 
associated with notorious safe-breakers, it being relevant to the issue as to 
whether M. had acted dishonestly) ; but for a contrary view as to the 
onus of proof, see Muvro, Brice Co. v. War Risks Association, [1918] 2 
K. B. 78, and Par. 1052, note (/), post ; Stebbing v. Liverpool and London 
and Globe Insurance Co., Ltd., [1917] 2 K. B. 433 (arbitrator’s powers in 
dispute as to truth of statements); Simmonds v. Cockell, [1920] 1 K. B. 
843 (warranty : premises always occupied) ; Calf v. Sun Insurance Co. 
(1920), 36 T. L. R. 347 (“ forcible and violent entry of the said premises ”) ; 
Pennsylvania Co. v. Mumford, [1920] 2 K. B. 537, C. A. (insurance of safe 
deposit Company against losses sustained by securities then being or “ by 
them believed to be ” on their premises, being made away with by theft, 
or by securities being stolen whilst “ in transit between any houses or 
places ” v ithin a hundred miles). For the meaning of a clause exempting 
loss by theft by a “ customer ” in respect of goods “ entrusted ” to her, see 
Lake v. Simmons, [ 1927] A. C. 487, and Vol. XXV., Par. 350, note (/), post. 

A condition that li the insured shall keep proper books of accounts 
with a complete record of all purchases or sales ” meant that a complete 
record of all transactions, both purchases and sales, must be kept (Jacobson 
v. Yorkshire Insurance Co. (1933), 49 T. L. R. 3S9). 

A burglary during an air raid was held not within an exception of loss 
due to hostilities, and absence of the assured in a shelter was not a breach 
of a covenant to take all due precautions (Winicofsky v. Army and Favy 
General Assurance Association, Lid. (1919), 88 L. J. (K. B.) 1111). As to 
production of receipts, see ibid. 
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Note (h ).—As to owners’ contract to insure machinery against “ all 
risks,” see Brice <t- Sons v. Ckrisriani and Nielsen (1928), 44 T. L. R. 335 
(owner liable where risk not covered). 

As to motor cars, see Par. 1141, notes, post. 

Law Applicable to Insurance Companies. 

Text and Note (£).—Replaced by Companies Act, 1920. 

Note (in).—Ibid., s. 131. 


Most of the Principles . . . Apply to all Insurances. 

Note (a).—As to warranties in a proposal, see Par. 821, note (/;), ante.. 


Premium when Recoverable. 

Note (e ).—See, further, Phillips v. Royal Tjomlon Mutual Insurance 
Co., Ltd. (1911), 105 L. T. 130 (where, a policy, in the absence of insurable 
interest, being illegal, the premiums paid could not be recovered on 
proof of innocent misrepresentation only) ; Evanson v. Crooks (1911), 
106 L. T. 264 ; Elson v. Crooks (1911), 106 L. T. 462 ; Hoioarth v. Pioneer 
Life Assurance Co., Ltd. (1912), 107 L. T. 155 ; Goldstein v. Salvation 
Army Assurance Society, supra. 

Note (/).—See also Evanson v. Crooks, supra ; Connors v Ix>ndon and 
Provincial Assurance Co. (1913), 47 I. L. T. 148; Hughes v. Liverpool 
Victoria Legal Friendly Society, [1916] 2 Iv. B. 482, C. A. (illegal policy 
induced by fraud : premiums held recoverable) ; Goldstein v. Salvation 
Army Assurance Society, supra. 

(See original volume.) 

Contracts are Within the Act of 1774. 

Note (l). —See also Williams v. Baltic Insurance Association of London, 
Ltd., [1924] 2 K. B. 282, Par. 1006, note {h), supra (insurance on goods 
although incidentally provided for third party risks). 

Note (n). —See also Re London. County Commercial Reinsurance Office., 
Ltd., [1922] 2 Ch. 67 (policies against loss should peace not be declared 
before a certain date ; contracts of insurance, but no insurable interest; 
illegal, and premiums paid irrecoverable). 

Note (p). — See 1 Volenberg v. Royal Co-operative Collecting Society (1915), 
84 L. J. (k. b.) 1316, cited in Par. 1090, note ( h ), post. 

(See original volume.) 

Accident, Sickness etc. Policies. 

Note (h). —Stamp duty is now sixpence; see Finance Act, 1920, s. 40. 

(See original volume.) 


No Formal Policy Necessary. 

Note (n ).—But where a newspaper insurance scheme denies any con¬ 
tractual liability there is no indemnity, no contract of insurance, see Woods 
v. Co-operative Insurance Socie\y, Ltd., [1924] S. C. 692. 

Cover Note. 

Note (p ).—See also Ned v. South East Lancashire Insurance Co., [1932] 
S. C. 35, bolding that, “ subject to the usual terms of the co.’s policy,” 
referred only to the general conditions and did not incorporate t he warranty 
contained in the proposal form. 

(See original volume.) 

Compensation from Police Rate. 

Note (/(.—Compare Ballymagauran Co-operative Agricultural and 
Dairy Society v. Cavan and Leitrim County Councils, [1915] 2 I. R. 85 

C. A. (case under the Grand Jury (Ireland) Act, 1830, s. 135, and Local 
Government (Ireland) Act, 1898, s. 5). 


Insurers must Sue in Names of Assured. 

Note (/).—As to the liability of the insurers for costs of actions defended 

without the consent of the insured, see, further, Allen v. London Guarantee 
and Accident Co., Ltd. (1912), 28 T. L. R 254 aramee 


(See original volume.) 


Insurable Interest. 


Note (p ).—But see Welford and Otter-Barry’s F 

303 giving reasons in support of the contention tl 
apply to fire insurance at all. 


Insurance, pp. 301 — 
the statute does not 
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Note (s).—There is no support for the broad proposition that the interest 
must subsist at the time when the policy is taken out, see Williams v. 

Baltic Insurance Association of London, Ltd., [1924] 2 K. B. 282. 

Vendor and Purchaser of Real Estate. 

Text and Note (a).—See now L. P. A., 1925, s. 47 ; Vol. XXV., Par. 

G27, post. 

(See original volume.) 

Insurance on Profits. 

Note (e).— See also Carreras v. Cunard Steamship Co., [1918] 1 K. B. 
118. As to insurance against loss of profits due to fire at business premises, 
see City Tailors, Ltd. v. Evans (1921), 91 L. J. (k. b.) 379, C. A., Par. 1075, 

note (n), post. 

Mortgagor and Mortgagee. 

Note (/).—Compare also Brady v. Irish Land Commission , [1921] 1 
I. R. 56 (fire policy required by Irish Land Commission on sale under 
Land Purchase Acts: a subsequent purchaser is entitled to have the 
insurance moneys applied either for reinstatement of premises or towards 
redemption of the annuity). 

(Sec original volume.) 

Text.—T he doubt expressed in the text of this paragraph has been 
settled so far as a mortgage is concerned ; see Sinnott v. Bowden , [1912] 

2 Ch. 414 (mortgagee held entitled to require insurance moneys to be laid 
out in rebuilding, and this notwithstanding the existence of a garnishee 
order nisi against the insurance moneys). 

Mortgagee’s Statutory Powers. 

Note (m ).—For the first-mentioned sub-section read “ L. P. A., 1925, 
s. 101 (1) (ii.) ” ; for the other section read “ibid., s. 108.” See also 
Sinnott v. Bowden, supra. 

Trustee/ 

Note (b ).—This section is now T. A., 1925, s. 19. As to personal repre* 
sentatives, see s. 68 (17). 

(See original volume.) 

Goods Held in Trust or on Commission. 

Note (/).—As to the meaning of “ entrusted to a customer,” see Lake v. 
Simmons, [1927] A. C. 487. 

Note (m ).—The word “ responsible ” refers to legal liability only (Engel 
v. Lancashire and General Assurance Co. (1925), 41 T. L. R. 408). 

(»SYe original volume.) 

Commencement of Risk. 

Note (b ).—See also Allis Chalmers Co. v. Fidelity and Deposit Co. of 
Maryland ( 1916), 114 L. T. 433, H. 1.. (risk to commence “ from issuance,” 
held to mean not when the policy was executed by insurance company, 
but when it was delivered to insured). 

(See original volume.) 

Duration of Risk. 

Note (/<).—In lieu of “ Acey v. Fernie (1840), 7 M. & W. 151,” read 
“ Pritchard v. Merchant's and Tradesman's Life-Assurance Society (1858), 

3 C. B. (n. s.) 622 ” ; compare Stuart v. Freeman, [1903] 1 K. B. 47, C. A. 
Note ({).—In lieu of “ Pritchard v. Merchant's and Tradesman s Life- 

Assurance Society (1858), 3 C. B. (n. s.) 622,” read “ Acey v. Fernie (1840), 

7 M. & W. 151.” 

General Rules of Construction. 

Note (k ).—See also Upjohn v. Hitchens, Upjohn v. Ford, [1918] 2 K. . 
48, C. A. (usual exception of risk from air raids). 

Note (m ).—As to ambiguous clauses, eee Par. 680, ante. 

Note (?t).—As to the meaning of “ caused directly or arising from civi 
commotion or rioting,” see London and Manchester Plate Glass Co., • 
v. Heath, [1913] 3 K. B. 411, C. A.: or “during or in consequence ot 
riot or civil commotion,” see infra ; Craig v. Eagle, Star and Britisi 
Dominions Insurance Co (1922), 56 I. L. T. 145 (malicious burning). 
Commotion implies something approaching tumult or violence or 
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threats of violence; if the loss is attributable to such commotion it 
falls within the above exception, and there is no need to prove a com¬ 
motion at the time and place where the loss occurred (Cooper v. General 
Accident Assurance Corporation, Ltd., [1922] 2 I. R. 214, IJ. L.). See also 
Motor Union Insurance Co. v. Bogga.n , [1923] 2 I. R. 136, H. L., where from 
the circumstances in which the theft by armed men took place it was 
inferred that the loss was occasioned, not by an ordinary theft, but by 
riot or civil commotion, and therefore within the exception. The exception 
applies not only where the theft takes place in consequence of a riot or 
civil commotion, but also where the theft itself is committed in circum¬ 
stances which amount to a riot or civil commotion. The word “ riot ” 
must be read in its ordinary legal sense ( London and Lancashire Fire 
Insurance Co ., Ltd. v. Bolands , Ltd., [1924] A. C. 836, H. L. (Ir.) ). 

See also Rogers v. Whittaker , [1917] 1 K. B. 942 (exception of damage 
resulting from “ military or usurped power ” held to cover fire caused by 
bomb from enemy Zeppelin); Curtis Sons v. Mathews , [1919] 1 K. B. 
425, C. A. (destruction during rebellion); H. M. Secretary of State for War 
v. M. G. W. R. Co., [1923] 2 I. R. 102, Vol. IV., Par. 15, note (c), ante. 

Limit to Matters Ejusdem Generis. 

Note (s).—A s to ambiguous clauses, sec Par. 680, ante. 

(See original volume.) 

Double Insurance. 

Note (a ).—As to the application of such a condition where other 
policies are substituted for those of which notice i3 given, see National 
Protector Fire Insurance Co., Ltd. v. Nivert , [1913] A. C. 507, P. C. 

Waiver of Condition. 

Note (c).— See, further, Par. 1076, note (< 7 ), post. 

Causa Proxima non Remota Spectatur. 

Note (/).—See also Curtis Ja Sons v. Mathews , supra. As to the in¬ 
cidence of the burden of proof in actions upon policies containing excep¬ 
tions from liability, see Munro, Brice ck Co. v. JKar Ri.slcs Association, 
[1918] 2 K. B. 78 Cooper v. General Accident Assurance Corporation , Ltd. 
[1922] 2 I. R. 38, C. A. (insurance against all kinds of damage except 
damage occasioned through civil commotion in Ireland ; after proof of 
loss, burden was on the insurance company to prove loss caused by civil 
commotion ; and on proper inference from proved facts loss was within 
the exception) ; affirmed as to inference, ibid., supra. 

(See original volume.) 

Indirect Consequences of Fire. 

Note (;).—As to the law applicable to a policy providing for the assess¬ 
ment of all losses thereunder by the assured’s auditors and for the reference 
to arbitration of all differences arising out of the policy, see Par. 1076, 
note (p). post. 

Note (k ).— Sec, further, Ahmedbhoy Habhihhoy v. Bombay Fire and 
Marine Insurance Co., Ltd. (1912), 29 1'. L. R. 96, P. 0. ; Symington A* Co. 
v. Union Insurance Soc. of Canton (1928), 97 L. J. (k. b.) 646, C. A. 

{Sec original volume.) 

Loss by Explosion. 

Note {p ).— Sec also lie Ilooley Hill RutAter and Chemical Co. and Royal 
Insurance Co., [1920] l K. B. 257 ; Curtis's and Harvey (Canada), Ltd., in 
Liquidation v. North British and Mercantile Insurance Co., Ltd., Same v. 
Guardian Assurance Co., Ltd., [1921J 1 A. C. 303, P. C. 

(Sec original volume.) 

Materiality of Facts Concealed or Represented. 

Note (a). — Dawsons, Ltd. v. Bonnin, infra (untrue answer regarding 
place where lorry was to be garaged not proved material to assessment 
of premium). In circumstances where a reasonable man would dis¬ 
close the fact, the non-disclosure by the assured that he is an alien is a 
ground for avoiding the policy (Horne v. Poland, [1922] 2 K. B. 364). In 
fire, life, and burglary insurance (differing from marine insurance) the fact 
that the risk has been refused by another company is treated as material • 
for an instance of non-disclosure in answer to the usual form of question, see 
Glicksman v. Lancashire and General Assurance Co., [1927] A C 139 

See also Farm v. Heiherington (1931), 47 T. l!’r. 4Gr/(preViou^ thefts 
of car material). 
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Time at which Fact is Material. 

Note (<*).—See also Harrington v. Pearl Life Assurance Co., Ltd. (1914), 
30 T. L. R. 613, C. A.; Allis Chalmers Co. v. Fidelity and Deposit Co. of 
Maryland (1916), 114 L. T. 433, H. L. (loss after policy executed, but 
before date of insurance, held not covered). 


1061 . 


1062 . 

1063 . 


1064 . 


Knowledge of Agent, Knowledge of Principal. 

Note (f ). But knowledge of the agent acquired prior to the agency is 
not imputed to the principal, see Vol. I., Par. 456, ante , and O'Keefe v. 
London and Edinburgh Insurance. Co., [1928] N. I. 85, C. A. 

Note ( g ). See also Thornton-Smith v. Motor Union Insurance Co., 
Ltd. (1913), 30 T. L. R. 139; Golding v. Royal London Auxiliary 
Insurance Co., Ltd. (1914), 30 T. L. R. 350 (correction of mistake in 
answer by insured mentioned to agent before issue of cover note, but not 
communicated by agent to insurance company : held that the agent was 
the company s agent and that the company were liable on the policy); 
Paxman v. Lnion Assurance Society , Ltd., infra ; Keeling v. Pearl Assur¬ 
ance Co., Ltd. (1923), 129 L. T. 573 (agent who put down answers contrary 
to those given by the assured acted as agent of the company). In support 
of Biggar s Case, as opposed to Bawden's Case, see McMillan v. Accident 
Insurance Co., [1907] S. C. 484 ; Life and Health Assce. Assoc, v. Yule (1904), 
6 F. 437 ; Taylor v. Yorkshire Insurance Co., [1913] 2 I. R. 1 ; Farrell v. 
South hast Lancashire Insurance Co., [1933J I. R. 36 ; and Newsholme Bros. 
v. Road Transport and General Insurance Co., [1929] 2 K. B. 356, C. A. 
(true answers given by proposer, but incorrect answers written by agent 
and signed by proposer ; knowledge of agent not knowledge of co., and co. 
not liable); Dunn v. Ocean Accident and Guarantee Corp. (1933), 50 T. L. R. 
32, C. A. 

(•See original volume.) 

Warranties or Representations. 

Note (/).—To the effect that the question is one of construction, see 
Dawsons, Ltd. v. Bonnin, infra ; Provincial Insurance Co. v. Morgan , 
[1933] A. C. 240. 

As to a warranty in a proposal, see Par. 821, note (b), ante. And see 
Golding v. Royal London Auxiliary Insurance Co., Ltd., supra (held (1) that 
the question in a proposal form whether the proposer had ever been insured 
before referred only to the particular property concerned, and did not 
include premises other than those proposed to be insured ; (2) that the 
question whether any office had declined to accept or renew the proposer’s 
insurance did not cover the case of a transfer to him of a policy issued to 
another person ; and (3) that a correction by the proposer of a mistake in 
the answers before the issue of the cover note was valid); Yorkshire 
Insurance Co., Ltd. v. Campbell, [1917] A. C. 218 (policy of marine in¬ 
surance), cited in Par. 818, note ( i), ante ; St ebbing v. Liverpool and 
London and Globe Insurance Co., Ltd., [1917] 2 K. B. 433 (insurance against 
burglary), cited in Par. 1006, ante ; Furry v. Eagle, Star and British 
Dominions Insurance Co. (1922), 56 1. L. T. 109, C. A. (wilful misstate¬ 
ments concerning former motor-driving accidents). 

A recital in the policy that “ the proposal shall be the basis of the contract 
and incorporated therein ” makes the truth of the statements contained in 
the proposal, apart from the question of materiality, a condition of the 
liability of the insurers ( Dawsons, Ltd. v. Bonnin, [1922] 2 A. C. 413, H. L. 
(Sc.) ); Paxman v. Union Assurance Society, Ltd. (1923), 39 T. L. R. 424. 

As to the construction of question and answer in a proposal form, see 
Condogianis v. Guardian Assurance Co., Ltd., [1921] 2 A. C. 125, P. C. 

(“ Has proponent ever been a claimant in respect of property now pro¬ 
posed or any other property ? If so, state when and name of company.” 

“ Yes. 1917. 4 Ocean.’ ”—omitted to disclose earlier loss : held, on 

a reasonable and fair construction, the answer was untrue, there was 
a breach of warranty whether or not the misrepresentation was as to a 
material fact, and appellant could not recover). 

As to the discharge of a reinsurer’s liability on breach of warranty in 
reference to the truth of the insured’s statements, see Par. 1101, post. 

(See original volume.) 
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PARAGRAPH 

NUMBERS. 

1065. 

1066- 

1072. 

1073. 


1074 . 

1075 . 


1076 . 


1077 . 

• 1078 . 


1079 - 

1081 . 

1082 . 


1083 . 


VOL. XVII.—Instoance. 1065—1088 

Goods on Certain Premises. 

Note (o).—S ee, further, Ansley v. Ocean Marine Insurance Co. (1913), 
83 L. J. (k. b.) 218, cited in Par. 915, ante. 

(See original volume.) 

Conditions Precedent to Liability. 

Note (t ).—.Bradley v. Essex and Suffolk Accident Indemnity Society, Ltd.; 
affd. sub nom. Be Bradley and Essex and Suffolk Accident Indemnity Society , 
[1912] 1 K. B. 415, C. A. (Fletcher Moulton, L.J., dissenting). 

Construction of Stipulation. 

Note (k ).—As to estoppel by taking possession of the premises, see 
Yorkshire Insurance Co., Ltd. v. Craine , infra. 

(See original volume.) 

Valued Policies. 

Note (n).—See, further, Carreras v. Cunard Steamship Co., [1918] 1 

K. B. 118 (duty of owner to declare value of goods insured by ware¬ 
houseman); Be Wilson and Scottish Insurance Corporation, Ltd., [1920] 
2 Ch. 28 (a motor car was insured for full value, proposal stating present 
value to be £250; the policy was renewed, and the value at time of de¬ 
struction was £400 : held that assured could recover £400 if increase of 
value had wholly accrued since date of renewal, but if partly before that 
date he could only recover £250) ; City Tailors, Ltd. v. Evans (1921), 91 

L. J. (k. b.) 379, C. A. (a valued policy in respect of loss of profits of a 
business due to fire on the premises : profits defined as net profits plus 
standing charges : no implied term that profits made at temporarv premises 
after the fire should reduce loss payable by underwriters, but the reduction 
in standing charges must be accounted for and diminish loss payable). 

Arbitration Clauses. 

Note (p).-See also Lecher v. North British and Mercantile Insurance 
to., [191o] 3 K. B. 277 (a policy provided that the amount of all losses 
thereunder should be assessed by the insured’s auditors; held (1) that 
the assessments made by the auditors conclusively bound the insurance 
company unless it were shown that the auditors had omitted to take into 
consideration any of the provisions of the policy or some other material 
matter or had misdirected themselves, but that it would not be sufficient 
to show that they had arrived at an erroneous conclusion of fact • (2) 
that at an arbitration under the policy the auditors could be cross- 
examined, and the insurance company were entitled to give evidence for 
the purpose of showing that the auditors had misdirected themselves in 
arriving at the amount of the loss, e.g., had not taken into consideration 
the fact that the losses recoverable under the policy must be losses which 
had arisen solely in consequence of the fire, but not to show that the 
auditors had arrived at a wrong conclusion of fact). 

^ote ( q ). See, further, the cases cited in title Arbitration Pars 945 
note ( u), 959, note (a), ante. ’ ' ’ 



The Average Clause. 

Note (r).— See also Carreras v. Cunard Steamship Co., supra. 

To Enter on the Premises. 

Note («).—'The exercise of the powers of entry and salvage may pre¬ 
vent the company from contending that the assured had failed to comply 
with the terms of a condition as to delivery of particular of loss ( York¬ 
shire Insurance Co., Ltd. v. Craine, [1922] 2 A. C. 541, P. C.). ' 

(Sec original volume.) 

Statutory Provisions as to Reinstatement. 

Note (d).— As to the general application of the Fires Prevention 
Metropolis) Act, 1774 (14 Geo 3, c. 78), s. 83, and as to the effec of 
the Conveyancing and Law of Property Act, 1881 (44 & 45 VietTin 
s. 23 (3), (4), in regard to fire insurance moneys seeT WherT' 
Bowden, [1912] 2 Ch. 414, following lie Barklr Ex J^ n 
4 De O. J. & Sm. 477, cited in original volume* Sun Tnv ^ 
Galinsky, [1914] 2 K. B. 545, C. A? (interpleader vZfrT V ’ 
lessor claimed insurance money to be hid out in W lere the 

lessee claimed insurance money to be paid to himl and the 

Par. 1164, post. pa ‘ d to hlm ) < ^le Interpleader, 


(See original volume.) 
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PARAGRAPH 

NUMBERS. 

1084 . 


1085 . 


1086 . 

1087 . 


1088 . 


1089 . 

1090 . 


1091 . 


1092- 

1093. 


Assignment of Policy. 

Note fa).—For “ J. A., 1873, s. 25 (6),” read “ L. P. A., 1925, s. 136.” 
See also Re Birkbeck Permanent Benefit Building Society, Official Receiver 
v. Licenses Insurance Corporation, [1913] 2 Ch. 34 (application by liquidator 
for declaration that he was entitled to transfer policy without consent of 
insurers, where such consent was withheld, allowed). 

Definition of Life Insurance. 

Note (?)•—See also Joseph v. Law Integrity Insurance Co., Ltd., [1912] 
2 Cb. 581, C. A. ; Flood v. Irish Provident Assurance Co., Ltd., [1912] 2 
Ch. 597, n. For a definition of “ surrender value ” see Equitable Life 
Assurance Society of the United, States v. Reed, [1914] A. C. 587, 597, P. C. 
(See original volume.) 

Insurable Interest in Life of Husband or Wife. 

Note fa).—See also Re a Policy of the Equitable Life Assurance Society of 
the United Stales aiul Mitchell (1911), 27 T. L. R. 213, and Re Fleetwood's 
Policy , Yol. XVI., Par. 807, note (/), ante. 

Insurable Interest of Children. 

Note (r). —See, however, titles Companies, Vol. V., Par. 1082; 
Friendly Societies, Vol. XV., Par. 240. 

As to the law in Scotland, see Carmichael v. Carmichael's Executrix, 
[1919] S. C. 63G. 

Note (a).—See also Elson v. Crookes (1911), 106 L. T. 462; Green- 
slade v. London and Manchester Industrial Insurance Co., Ltd. (1913), 48 
L. Jo. 330 ; titles Companies, Vol. V., Par. 1082 ; Friendly Societies, 
Vol. XV., p. 129. 

Sisters have no insurable interest in each other’s lives, qua sisters 
( Evanson v. Crooks (1911), 106 L. T. 264). 

(See original volume.) 

Moral Obligation not Insurable Interest. 

Note (g). —See also Greenslade v. London and Manchester Industrial 
Insurance Co., Ltd. (1913), 48 L. Jo. 330; Goldstein v. Salvation Army 
Assurance Society , [1917] 2 K. B. 291 (cost of tombstone as a funeral 
expense). 

Note (h). —See, further. Tofts v. Pearl Life Assurance Co., Ltd., [1915] 

1 K. B. 189, C. A. (policy on life of parent to meet mourning expenses 
effected before the passing of the Assurance Companies Act, 1909 (9 Edw. 7, 
c. 49) ; held that the Act did not validate such policy where it had been 
obtained by fraud, and per Bray, J., as reported in (1913), 110 L. T. 190. 
that the onus was on the insurance company to prove that the sums assured 
were not unreasonable for the purpose of covering that expense); 
Wolenberg v. Royal Co-operative Collecting Society (1915), 84 L. J. (K. B.) 
1316 (plaintiff had insured her mother under the Assurance Companies 
Act, 1909 (9 Edw. 7, c. 49), s. 36, and had recovered from three other 
insurance offices in respect of policies taken out on the mother’s life ; 
held that plaintiff was not entitled to recover under the policy, on the 
grounds that if a policy-holder has effected several policies in respect of 
a risk and has been paid on those policies by one or more assurance 
societies the full amount of the expenses to which he has been put, he 
cannot make a further claim against any other society with which he has 
insured against the same risk ; nor could she recover back the premiums, 
as there had been the risk during the whole currency of the policy that 
the whole amount would become payable) ;• Hughes v. Liverpool Victoria 
Legal Friendly Society, [1916] 2 K. B. 482, C. A., cited in Par. 1115, 
note (r), post; Goldstein v. Salvation Army Assurance Society, Ltd., supra ; 
Hatley v. Liverpool Victoria Legal Friendly Society (1918), 88 L. J. (k. b.) 
237, and Carmichael's Executor v. Carmichael (1919), 56 Sc. L. R. 587 
(insurance of child not an advancement). 

Names to be Inserted in Policy. 

Note (ro).— See, further, Williams v. Baltic Insurance Association of 
London , Ltd., [1924] 2 K. B. 282. 

Note (n).— See, further, Vol. XVI., Par. 803, note (t), ante ; Re City 
of Glasgow Life Assurance Co., Clare's Policy (1914), 84 L. J. (ch.) 684, 
cited in Vol. XXI., Par. 335, note (6), post; Re Phillips, [1914] 2 K. B. 689, 
cited in Vol. II., Par. 257, note (r), ante ; Da Costa v. Prudential Assurance 

Co. (1918), 88 L. J. (k. b.) 884, C. A. 

(See original volume.) 


78 


PARAGRAPH 

NUMBERS. 

1094 . 


1095 . 

1096 . 


1097 . 


1098 . 

1099 . 


1100. 


1101 . 


1102 - 

1103 . 

1104 . 


1105 . 

1106 . 


1107 . 


1108 - 

1109 . 
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General Observations. 

NOTE (b ).—Moneys payable under policies on the life of a foreigner 
domiciled abroad are payable to his executors without a grant of repre¬ 
sentation from a court in the United Kingdom, but the insurers are 
entitled to retain in their hands a sum sufficient to cover the estate duty, 
if any, payable in respect thereof (Revenue Act, 1889 (52 & 53 Viet. c. 42), 
s. 19 ; Haas v. Atlas Assurance Co., Ltd., [1913] 2 K. B. 209). 

(See original volume.) 

Authority of Agent. 

Note (/).—See also Murfitt v. Royal Insurance Co., Ltd. (1922), 38 
T. L. R. 334 (agent s implied authority to give oral cover in fire insurance). 

Knowledge of Agent may be Imputed to the Principal. 

Note (i).—-See, further, Taylor v. Yorkshire Insurance Co., [1913] 2 
I. R. 1 (concealment of fact known to agent before he became agent to 
insurers) : Thornton-Smith v. Motor Union Insurance Co., Ltd. (1913), 
30 T. L. R. 139 ; Ayrey v. British Legal etc. Assurance Co., [1918] 1 K. B. 
130; Golding v. Royal London Auxiliary Insurance Co ., Ltd. (1914), 30 
T. L. R. 350, and Keeling v. Pearl Assurance Co., Ltd. (1923), 129 L. T. 
673 ; Par. 1061, note (g), ante. 

(See original volume.) 

Ratification. 

Note (/).—See also Ferguson v. Aberdeen Parish Council , [1916] S. C. 
715 (insurance of servant’s goods by employer against fire without servant’s 
knowledge: servant not entitled to recover from emploj'er any part of 
the insurance moneys received by the latter). 

Life Insurance a Contract Uberrima Fidei. 

Note (p). See also Ayrey v. British Legal etc. Assurance Co., supra; 

Yorke v. Yorkshire Insurance Co., [1918] 1 K. B. 662 (materiality of 
st atements made); Mutual Life Insurance Co. of New York v. Ontario 
Metal Products Co., [1925] A. C. 344, P. C. 

Warranties and the Declaration. 

( Note (q). —See, further, Australian Widows' Fund Life Assurance 
Society, Ltd. v. Rational Mutual Life Association of Australasia, Ltd., [1914] 
A. C. 634, P. C. (breach of warranty that the statements of the insured 
were true held to discharge reinsurer’s liability). 

Note (r).—A s to warranties in a proposal, see Par. 821, note (6), ante. 

Note ( t ).—See also Condogianis v. Guardian Assurance Co., Ltd., [1921] 

2 A. C. 125, P. C., Par. 1063, note (/), ante ; Holmes v. Scottish LenaI Life 
Assurance Soc. (1932), 48 T. L. R. 306. 

Note (u).~ See also Yorke v. Yorkshire Insurance Co., supra. 

(See original volume.) 

Declaration is Deemed to be Continued up to the 
Time of Completion of Contract. 

Note (d). —See also Allis Chalmers Co. v. Fidelity and Deposit Co. of 

Maryland (1916), 114 L. T. 433, H. L. (altered circumstances before 
issuance of policy). 

Note (e).— See Harrington v. Pearl Life Assurance Co., Ltd. (1914), 30 
T. L. R. 613, C. A. ; Looker v. Law Union and Rock Insurance Co., [1928] 

1 K. B. 554 (non-disclosure of illness between proposal and acceptance of 
premium ; company protected by term of policy). 

(See original volume.) 


Commencement and Duration of Risk. 

Note (*).— See Allis Chalmers Co. v. Fidelity and Deposit Co of Maru 
land, supra ; Harrington v. Pearl Life Assurance Co., Ltd., supra. * 

Alteration of Policy.— As to effect on stamp duty, see Prudential 
Assurance Co. v. I. R. C., [1935] 1 K. B. 101. J 1 

Conditions as to Payments . and Revival. 

See Industrial Assurance Act, 1923, s. 28, and Vol. XV., Par. 238 notes 
“ibidl and r a . r 30 m Unrea30nable cond itions of war bond policies, see 

(o) -r See aLso McK ™na v. City Life Assurance Co., [1919] 2KB 
491 (date when premiums are “ due ”). L J -iv. 15 . 

(See original volume.) 
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paragraph 

NUMBERS. 


1110 , 


1111 . 

1112 . 


1113 . 

1114 . 

1115 . 

1116 . 

1117 - 

1118 . 

1119 . 

1120. 
1121. 

1122 - 

1123 . 

1124 . 

1125 . 

1126 . 


Express Conditions as to Suicide. 

i. qo-t't" ( A } '7?n a A k ° Rou :f’ Lmkey & Co • v - 8cottish Provident Institution, 
L , 5 °’ C ‘ A- (sulclde not t0 affect the interests of bond fide “ onerous 

holders : this meant assignees for valuable consideration : original pro¬ 
poser was not included). “ Third party ” does not include the insurers 
[lioyal London Mutual Insurance Soc. v. Barrett, [1928] Ch. 411). 

{See original volume.) 

Arbitration Clause. 

r J°nn S r ec Lock v> ^ rm V> Nav V <™d General Assurance Association, 
Ltd. (191o), 31 T. L. R. 297 (where insured under a policy, which did not 

cover risks of war, was killed by an explosion on a warship ; held that the 

insurers were entitled to dispute the view of the Admiralty that the ship 

had not been torpedoed, i.e., lost through an act of war, and that as the 

policy contained an arbitration clause all legal proceedings must be stayed); 

11 oodall v. Pearl Assurance Co., supra ; see also title Arbitration, Vol. I., 
Par. 959, note (a). 

Where Policy is Voidable. 

Note («)■—See, further, Spareriborg v. Edinburgh Life Assurance Co., 
[1912] 1 K. B. 195. 

Where Policy is Void though not Illegal. 

Note (?).—See Byrne v. Rudd, [1920] 2 I. P«. 12, 0. A. (agent’s fraudulent 
representation). 

Where Policy is Illegal. 

I ext and Note (r ).—See also Hughes v. Liverpool Victoria Legal Friendly 
Society, [191G] 2 K. B. 4S2, C. A. (policy prohibited by statute induced by 
fraud : held parties not in pari delicto and premiums recoverable); Evanson 
v. Crooks (1911), 106 L. T. 264 ; Elson v. Crookes (1911), 106 L. T. 462. 

A Life Policy . . . Assignable in Equity. 

Note (/).—As to dispensing with notices etc. under the Assurance 
Companies Act, 1909 (9 Edw. 7, c. 49), s. 13 (3) (b), see, further, City of 
Glasgow Life Assurance Co., and Scottish Union and National Insurance Co. 
(1913), 50 Sc. L. R. 787. 

(See original volume.) 

Assignee only Acquires . . . Rights of . . . Assignor. 

Note (rn). —Where, after assignment, the assured agrees with the insurer 
to a mere variation of the original contract, this may enure to the benefit 
of the assignee by virtue of the original assignment, or on the ground that 
the assured contracted for the variation as trustee for the assignee, see 
Royal Exchange Assurance v. Hope , [1928] Ch. 179, C. A. 

(See original volume.) 

Assignment Carries Bonuses. 

Note (o ).—Compare Re a Policy of the Equitable Life Assurance Society 
of the United States and Mitchell (1911), 27 T. L. R. 213 (held that certain 
options exercisable at a date subsequent to the assignment of the policy 
to a trustee for benefit of creditors could be only exercised for the benefit 
of the objects of the trusts of the policy). 

Under Judicature Act, 1873, s. 25 (6). 

Text, Marginal Note and Note (r).—Read instead “ L. P. A., 1925, 
s. 136.” 

Form of Assignment. 

Note (d). —See, further, Re Williams, Williams v. Ball, [1917] 1 Ch. 1, 

C. A. (no consideration given or expressed : invalid assignment). 

Effect of Bankruptcy. 

Note (e). —See also Re a Policy of the Eqvitdble Life Assurance Society 
of the United States and Mitchell, supra. For the sect, cited substitute 
Bankruptcy Act, 1914, s. 38. 

The Life Insured may by Agreement . . . Acquire an 
Interest in a Life Policy. 

Note (/).—See also Re Slattery, [1917] 2 I. R. 278 ; Hatley v. Liverpool 
Victoria Legal Friendly Society (1918), 88 L. J. (k. b.) 237 (alleged advance¬ 
ment of child) ; Da Costa v. Prudential Assurance Co. (1918), 88 L. J 
(k. b.) 884. 


PARAGRAPH 

NUMBERS. 

1126 

( contd .). 


1127. 

1128. 


1129 . 


1130 . 

1131 . 

1132 - 

1133 . 

1134 . 


1135 . 


1136 . 


1137 . 
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Where the contract is for payment to a third party, who is a stranger 
to the contract, such party cannot enforce the contract against the insur¬ 
ance company. Under the form of the policy, however, the assured may 
have constituted himself a trustee of the policy moneys for the third party, 
but the mere fact that the money is made payable to such party is insuffi¬ 
cient (Re Engelbach's Estate , Tibbetts v. Engelbach , [1924] 2 Ch. 348, and 
cases there cited). 

(See original volume.) 

Lien. 

Note (l).— See also title Husband and Wife, Par. 803, note (/), ante ; 
Re McKerreU , McKerreU v. Qowans , [1912] 2 Ch. 648 (wife’s lien on’policy 
in joint names); Re Phillips, [1914] 2 K. B. 689 (as to the right of a first 
trustee in bankruptcy against a second trustee in bankruptcy to the sums 
paid by the bankrupt as premiums on a life policy out of the policy moneys 
paid to the second trustee); title Bankruptcy and Insolvency, Par. 257 
note (r), ante ; Re City of Glasgow Life Assurance Co., Clare's Policy (1914)’ 
84 L. J. (ch.) 684, cited in title Mortgage, Par. 335, note (6), post ; Shaw 
v. Scottish Widows' Fund Assurance Society (1917), 87 L. J. (ch.) 76. 

Loans by Insurance Companies . . . 

Note (n).— When a contract of assurance is entered into there may be a 
collateral agreement as to future advances and rates of interest. For a 
dispute as to whether the rate of interest was to be uniform, see Thiselton 
v. Commercial Union Assurance Co., [1926] Ch. 888. 

(See original volume.) 

Presumption as to Death. 

Note (g). — See also Greig v. Merchant Company of Edinburgh , [1921] 
S. C. 76. 

(See original volume.) 

Conflicting Claims. 

^ Note (d). J. A., 1873, s. 25 (6), is repealed by L. P. A., 1925, s. 207 and 
Schcd. VII., and replaced by ibid., s. 136. 

Note (k).— As to the payment of policy moneys to the executor of a 
foreigner domiciled abroad, see Haas v. Atlas Assurance Co., Ltd., [1913] 

2 K. B. 209, cited in Par. 1094, ante; Supreme Court Funds Rules, 1927, 
r. 39. 


Accident Insurances and the Declaration Usually 
Required. 

Note (o).—As to warranties in a proposal, see Par. 821, ante ; and see 
Woodall v. Pearl Assurance Co., [1919] 1 K. B. 593, C. A. (occupation of 
assured) ; Farr v. Motor Traders Mutual Insurance Society, Roberts v 

Anglo-Saxon Insurance Association; Provincial Insurance Co. v. Morqari 
Par. 1141, notes, post. y ' 


Note (p).— As to the construction of an arbitration clause, see Woodall 
v. Pearl Assurance Co., supra. As to accident to “ pedestrians ” not in 
charge of vehicles, see Harper v. Associated Newspapers, Ltd. (1927), 43 
P. L. R. 331. In Hansford v. London Express Newspaper, Ltd 119281 44 
T. L. R. 349, a bicycle was held to be a “ vehicle.” 


Construction of Accident Policies. 

Note (r).— See, further, Coxe v. Employers' Liability Assurance Cor¬ 
poration, Ltd., , [1916] 2 K. B. 629 (policy against accidental death death 
directly or indirectly caused by or traceable to war excepted • held that 
the words “ directly or indirectly ” could not be reconciled with'the maxim 
causa proxima non remota spectaiur, and that the death of a captain in the 
Territorial Force by being knocked down by a train while walking along 
a railway line at night in the course of his military duties i e visit!™ 
sentries, was indirectly caused by war within the exception) ’ " ‘ g 


Death or Injury Arising from the Accident. 

Note (v).— See also Burridge & Son v. Haines (F H\ t o r , 7 

(1918), 87 L. J. (k. b.) 641 (death of horse “ solely aUribu tablet 
external and visible injury duly certified ”). ^ 4 to accidental 


(See original volume.) 
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PARAGRAPH 

NUMBERS. 

1138. Construction of Conditions. 

Note (i). —See Letts v. Excess Insurance Co. (1916), 32 T. L. R. 361 
(issue of accident policy excluding war risks and, unless otherwise agreed 
bv special indorsement, limited to Europe, with a clause added that 
assured should be ** fully covered while on a journey from the United 
Kingdom to the Unites States of America and/or Canada while there and 
on return : held that the clause did not cover assured against war risks, 
but meant only that he was to be as fully covered on his journey to America 
and back as he would be if the accident had happened in Europe). 

Note {k ).—See also Marcovitch v. Liverpool Victoria Friendly Society 
(1912), 28 T. L. R. 188, C. A. (condition that only one policy should be in 
force on life of assured) ; Re United London and Scottish Insurance Co., 
Ltd., Brown's Claim , [1915] 2 Ch. 167, C. A. (exception held not so 
ambiguous as to be construed against the insurers) ; Coxe v. Employers' 
Liability Assurance Corporation , Ltd., supra. 

Note (/).—See Re United London and Scottish Insurance Co., Ltd., 
Brown's Claim , supra (person, insured against accidental death, death by 
anything swallowed or administered or inhaled excepted, found dead in 
a room with unlighted gas turned on ; held that although there was no 
suggestion of suicide, the executor could not recover a,s the exception was 
not confined to voluntary inhalation). 

Note ( m ).—Instead of “ Revenue Act, 1889 (52 & 53 Viet. c. 42), s. 20,” 
read “ Stamp Act, 1891 (54 & 55 Viet. c. 39), s. 116 ; Finance Act, 1907 
(7 Edw. 7, c. 13), s. 8.” See, further, as to insurance by newspapers. Re 
Lambert, Public Trustee v. Lambert (1916), 85 L. J. (ch.) 279, cited in 
title Wills, Par. 1032, note (i), post. 

1139. Knowledge of . Agent . Imputed to . Insurance Office. 

Note (n ).—See, further, Xcivsholme Bros. v. Road Transport and General 
Insurance Co. ; Dunn v. Ocean Accident and Guarantee Corp ., Par. 1061, 
note (g), ante. 

Note (o).—S ee also Thornton-Smith v. Motor Union Insurance Co., Ltd. 
(1913), 30 T. L. R. 139. 

1140. Condition as to Notice to be Given. 

Note (p). —For construction of a condition as to notice in a reinsurance 
policy, see British General Insurance Co. v. Mountain (1919), 36 T. L. R. 
171, H. L. In Verelst's Administratrix v. Motor Union Insurance Co., 
[1925] 2 K. B. 137, the words “ as soon as possible ” were held to mean as 
soon as possible having regard to all existing circumstances, including the 
available means of knowledge of the insured's personal representative of the 
existence of the policy and the identity of the insurance company. 

1141. Insurance against . . . Accidents to Third Parties. 

Rights of Third Parties on Insolvency of Insured.—Where a 
person insured against liabilities to third parties becomes bankrupt or 
makes a composition or arrangement with his creditors or, if the insured 
is a co., a winding-up order is made, or resolution for voluntary winding up 
is passed, or a receiver or manager is appointed or debenture holders take 
possession, then if before or after this he has incurred any such liability 
his rights against the insurer are transferred to and vest in the third party 
notwithstanding any Act or rule of law to the contrary (Third Parties 
(Rights against Insurers) Act, 1930, s. 1 (1) ). 

This does not apply to a voluntary winding up for reconstruction or 
amalgamation or cases under W. C. A., 1925, s. 7 (1) (2) (s. 1 (6) ). 

“ Liabilities to third parties ' does not include liability as insurer under 
some other contract of insurance (s. 1 (5) ). 

The sect, is not retrospective ( ]Yard v. British Oak Insurance Co., 
[1932] 1 K. B. 392, C. A.). The third party is bound by the clauses of the 
contract, e.g. arbitration (Freshwater v. Western Australian Insurance Co. 
[19331 1 K. B. 515, C. A. ; Greenlees v. Port of Manchester Insurance Co., 

11933] S. C. 383). 

Where an insurance certificate has been delivered under Road Traffic 
Act, 1930, s. 36 (5) (see infra), the happening to the insured of any event 
mentioned in Third Parties, etc., Act, s. 1 (1), supra, or s. 1 (2), infra, 
docs not, notwithstanding that Act, affect any liability of that person 
required to be covered under R. T. Act, 1930, s. 36 (1) (b) (death and 
bodilv injury), but this does not affect any rights against the insurer 
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conferred by that Act on the person to whom the liability was incurred 
(Road Traffic Act, 1934, s. 11). 

Wherean order is made under Bankruptcy Act, 1914,s. 130 (see VoL 2, Pars. 
153,157, ante), and there is a debt in respect of a third-party liability against 
which the deceased debtor was insured, his rights against the insurer aro 
transferred to and vest in the person to whom the debt is owing (Third 
Parties, etc., Act, s. 1 (2)). 

A contract of insurance made after 10th July, 1930, in so far as it directly 
or indirectly avoids the contract or alters the rights on the happening of 
the events in s. 1 (1) (2), supra, has no effect (a. 1 (3) ). 

Upon a transfer under a. 1(1) (2), supra , the insurer, subject to s. 3, 
infra, is under the same liability to the third party as he would have been 
to the insured, with a saving of rights to the insured or the third party 
where the liability of the insurer is in excess of or below the insured's 
liability to the third party (s. 1 (4) ). The insurer, though he has issued 
an insurance certificate (see post), is not bound where the policy was 

obtained by fraud (McCormick v. National Motor and Accident Insurance 
Union (1934), 50 T. L. R. 528, C. A.). 

On bankruptcy or the happening of any other event specified in s. 1 
(1) (2), supra , it is the duty of the bankrupt, etc., and the trustee or other 
person in possession oi the property to give such information, including 
inspection of documents and talcing copies, to a person claiming that the 
bankrupt etc., is under a liability to him as may be reasonably required 
for ascertaining whether any rights have been vested in him under the 
Act. A clause in a contract which purports to avoid the contract or alter 
the rights upon the giving of this information is of no effect. If the informa¬ 
tion discloses reasonable ground for supposing that rights have been trans¬ 
ferred to him, the insurer becomes under similar liability to give him 
information, see s. 2. 

Settlements made between insurer and insured after bankruptcy etc., can- 
not defeat the rights transferred to the third party under the Act, see a. 3. 

// a ^ erS ^ aw as ^id down in Re Harrington Motor Co., and 

Hood s Trustees v. Southern Union General Insurance Co. of Australasia, 
Vol. II., Par. 274, note (/), ante. 

As to a condition that the assured shall not by himself or his agent 
make any admission of liability, see Tuslin v. Arnold & Sons (1915), 84 
L. J. (k. b.) 2214, where it was held that the driver of a traction engine 
was not the agent of the owner to make admissions in the absence of express 
authority so to do. 1 

Motor Vehicles. 


I. Compulsory Insurance Against Third-Party Risks. 

(1) Compulsory Insurance— It is not lawful for any person to use 
or to cause or permit any other person to use, a motor vehicle on a road 
(see Vol. XVI., Par. 2, anU) unless there is in force in relation to the user 
of the vehicle by that person or that other person, as the case may be 
such a policy of insurance (this includes a covering note) or such a security 
(see sub-par. (3), infra) in respect of third-party risks as complies with the 
requirements of Road Traffic Act, 1930, Pt. II. (ibid., ss. 35 (1), 36 (6) ). 

For definition of motor vehicle see s. 1 (1) and Vol. XXVII., Pars. 631— 
0.3o, post. lor exemption of invalid carriages, tram cars, trolley vehicles 
vehicles driven for police purposes or salvage purposes (s. 121 (1) • Road* 
Traffic Act, 1934, Sched. III.), pursuant to M. S. Act, 1894 see s 35 ( 5 ) 
(amd. by R. T. Act, 1934, Sched. III.); for Third-Party RLsfc rJ 3 ) 
see Stat. R.Jt 0., 1933, No. 311; 1934, No. 1399. 7 8 ’’ 

The penalty is not exceeding £50, or three months’ imprisonment or both • 
conviction also disqualifies for a driving licence (see Vol. XXVII Par cm’ 
post) for 12 months (unless the Ct. for special reasons thinks fit to orrW 
otherwise), but with the right of appeal (see ibid.. Par. 694) under s 6 (2) 
(s 36(2)). Iroeeedings may be brought (a) within 6 months of the date 
of offence, or b) within a period which exceeds neither 3 months from 
the prosecutor s knowledge ol the olleuce nor one year from the A2 f 
commission, whichever period is the longer (s 35 ( 3 ) ) th d te of 

The accused must produce the policy or, if necessary, the prosecution 
may tender secondary evidence ( Williams v. Russell (1933), 49 T L R. 

E r r;‘ 
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uninsured person the injured party may, where the- latter is without 
means, sue the former first (ibid.). 

This sect, does not apply to vehicles owned by a local authority (C. C., 
C. B. C., C. D. C., City of London, Metropolitan B. C., joint board and 
joint committee — s. 35 (6) ), police authority, or a person (e.g. y a co. which 
is its own insurer) who deposits £15,000 with the Accountant-General of 
the Supreme Court, see s. 35 (4); the deposit is not to be used in discharge 
of other liabilities so long as liabilities under the Act have not been dis¬ 
charged (s. 43 (1). This does not apply to the deposit under Assurance 
Cos. Act, 1909, s. 2 (Re South East Lancashire Insurance Co. (1934), 51 
T. L. R. 143, C. A.). 

The obligation to insure does not make the owner liable for the negligence 
of any person he permits to drive the car (Lindsay v. Robertson , [1933] 
S. C. 158). 

(2) Requirements in Respect of Policies.— The policy must be 
one which (a) is issued by an authorised insurer (co. or underwriter com¬ 
plying with Assurance Cos. Act, 1909, see s. 36 (3) ), and (b) insures the 
persons specified in the policy against liability in respect of the death of 
or bodily injury to any person caused by or arising out of the use of the 
vehicle on a road (s. 36 (1) ). The policy need not cover (i) liability in 
case of death of, or injury to the insured’s employee, arising out of and 
in the course of employment; or (ii) liability for death or injury to pas¬ 
sengers not carried for hire or reward or under contract, carried in or 
upon or entering or getting on to or alighting from the vehicle ; (iii) any 
contractual liability (s. 36 (1) (proviso) ). 

Liability in (b) includes liability to pay under Road Traffic Act, 1934, 
s. 16, for emergency medical treatment and the proviso does not apply 

(ibid., s. 16 (4) ). 

Where the injured person has received treatment in a hospital (not for 
profit) the insurer or owner of the vehicle must pay to the hospital the 
expenses, less moneys received (not under a contributory scheme) for specific 
charges. The limits are £50 (in-patient) and £5 (out-patient). The expenses 
arc the average per in-patient of the daily cost of hospital, staff, and 
in-patients; in case of out-patients, the reasonable expenses actually 
incurred (R. T. Act, 1930, s. 36 (2), substd. by Road and Rail Traffic Act, 

1933, s. 33). 

Notwithstanding anything in any enactment a person issuing a policy 
under this sect, is liable to indemnify the persons specified in the policy 
in respect of any liability which the policy purports to cover in the case of 
those persons (s. 36 (4) ). 

This meets the unsuccessful defence raised under Life Insurance Act, 
1774, s. 3, in Williams v. Baltic Insurance Assoc., [1924] 2 K. B. 282. 

“ Notwithstanding . . . enactment .”—For interpretation, see Greenlees 
v. Port of Manchester, supra. The Act docs not confer a right on the injured 
third party to bring a direct action against the insurer (Greenlees v. Port 
of Manchester , supra). 

“ Purports to cover." —The conditions and terms of the policy cannot, 
however, be disregarded (Freshwater v. Western Australian Assurance Co., 
supra; Greenlees v. Port of Manchester, supra) ; but see Road Traffic Act, 

1934, s. 12, infra. 

As to rights of the third party where the insured becomes bankrupt, 
see Third Parties (Rights against Insurers) Act, 1930, and Road traffic 


Act, 1934, s. 11, supra. 

Certificate of Insurance .—A policy is of n«* effect until a certificate 
in the prescribed form (see Regs., supra, Sched.) is delivered by the 
insurer (Road Traffic Act, 1930, s. 36 (5) ). 

(2a) Insurers to Satisfy Judgments.—Where, after a certificate has 
been delivered, judgment in respect of liability covered by s. 36 (1) ( )> 
supra (death or bodily injury), is obtained against the insured, the insurer, 
notwithstanding any right to cancel or avoid the policy, must, su jec 
to exceptions, infra, pay the judgment sum including cost s and m eies 
to the person entitled to the benefit of the judgment (Road Ira c c , 
1934,8.10 (1)). 

No sum is payable (a) unless before or within 7 days after comme i 
ment of proceedings the insurer had notice; (b) pending an appea , 
(c) where before the event the policy was cancelled and the ceiti ca e 
of insurance surrendered or other statutory conditions satis e , see 

s. 10 (2), (6). 




84 



PARAGRAPH 

NUMBER. 

1141 

(contd.). 


VOL. XVII. —Insurance. 


1141 


Ko sum is payable if before or within 3 months after the judgment 
proceedings the insurer has obtained a declaration that apart from anv 
provision m the policy he is entitled to avoid it for non-disclosure of a 
material fact (see s. 10(5)), or representation of fact which was false, or, 
it he has avoided the policy on that ground, that he was entitled to do 
so apart from the provisions contained in it. But as respects a prior j udg- 
ment the insurer is not entitled to benefit of the declaration unless before 
or within 7 days after the declaration action he notified the pltff. in 
the judgment proceedings of the non-disclosure or false representation 
? n in/ q\ \ 6 P ro P oses to rel y J such person has the right to be a party 

The insurer who by reason of this sect, pays a sum which is in excess 
of the amount for which, apart from the sect., he would be liable, may 
recover the excess from the insured (s. 10 ( 5 ) ). 

(3) Requirements in Respect of Securities.—The security must be 

given by an insurer who deposits £15,000 and consists of an undertaking 

to make good up to not less than £25,000 in the case of public service 

vehicles (see Vol. XXVII Par. 611, post) or £5,000 in other cases, on failure 

of the owner of the vehicle, see s. 37 (1); the security is of no effect until 

a certificate of security ” is issued (s. 37 (2)); for restriction on use of 
deposit, see a. 43 (1), supra. 

A® to application of Road Traffic Act, 1934. ss. 10—14, see ibid., s. 15. 

(4) Void Conditions in Policies and Securities.—Any condition 

providing that no liability shall arise or that any liability so arising shall 

cease in the event of some specified thing being done or omitted to be done 

after the happening of the event giving rise to a claim is of no effect in 

connection with cla.ms under s. 36 ( 1 ) (b), supra. But this does not render 

void a provision requiring the insured or secured to repay the insurer or 

giver of the security any sums which the latter may have become liable 

to pay and which have been applied to the satisfaction of the claims of 
third parties (a. 38). 

fhe sect does not apply to a condition circumscribing the operation of 
the policy from the beginning, e.g., policy not to cover use of motor cycle 
unless side car is attached (Bright v. Ashfold, [1932] 2KB 153) And 
again, it has been hold that, the statute docs not prevent underwriter and 
assured from agreeing to a policy with any conditions they choose ; but if 
ho assured uses his car m breach of those conditions lie cannot thereby 
throw a greater obligation upon the underwriter. He is on the road with¬ 
out a policy covering him under the Act and liable to a penalty (Gray v 
v. Blackmore, [193-4] 1 K. B. 95). 13 [ y v ' 

A policy contained an ordinary arbitration clause with the Scott v. Avery 
addition (obtaining an award a condition precedent to liability). Whether 
the addition was rendered void or not by the sect, it was severable and the 

U933] 2K .T 597 “cT4 by the 8ect {Jo,les v - Birch ^os., Ltd., 

301 °C°\"' r COmment 011 tbe 8ect -’ seo faaelson v. Dawson, [1933] 1 K. B. 

As regards liability in s. 36 (1) (b) (death and bodily injury) restrictions 
are now of no effect where relating to (a) age or physical or mental con 
dition of the driver; (b) condition of vehicle; (c) number of persons 

carried; (d) weight or physical characteristics of goods carried ; (cd times 

and areas used; (f) horse power or value; (g) apparatus carried 

^™ ans of uientifieation other than as required by Roads Act 192f)’ 
But the insurer who pays a sum in discharge of the insured’s liabilitv 
coveied only by virtue of these provisions may recover the same fr 
the insured (Road Traffic Act, 1934, s. 12). m ° from 

As to criminal negligence, see infra. 

(5) Production of Certificate.—It must be producer) ™ ,• . 

for a licence under F. A., 1920,8. 13, see Act, 1930 s 39 andRpS Pl "'° n 
A driver must produce it for examination or give other prescHhd •t!' 7 ’™' 
(see Reg. 7) of non-contravention of s. 35 (see s 40 un i W evidence 

a police constable and give his name and addrest and t Ulred by 

though if he produces it within 5 days at a policed * ° f th ® ° Wner ’ 

him at the time when it was required such failure fs not an off™ S P ecified b 7 
In case of accident involving personal ini,,™ , * an offence (s. 40 (1)). 

driver does not then produce his certificate toVn P erson > if the 

person who having reasonable grounds for ™ ,i P !° 9 constable °r to a 
duction the driver must within 24 hours rennrf Tu g ^ re( l uired its pro- 
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station or to a police constable and produce his certificate; failure 
to do so is an offence except where he produces the certificate within 5 
days at such station as may bo specified by him at the time of report of 
the accident (s. 40 (2) ). 

An owner must give information to the police to determine whether a 
vehicle was driven in contravention of s. 35, supra (s. 40 (3)). 

(5a) Surrender of Certificate.— On cancellation of the policy the certi¬ 
ficate must be surrendered within 7 days or if lost a statutory declaration 
made (Road Traffic Act, 1934, s. 14) and sent to the insurer (Reg. 15 a). 

(6) Forgery.—For penalties as to forger}' of certificates of insurance or 
security, see Act, 1930, s. 112 (1); making false statements for obtaining 
certificates, s. 112 (2); issuing false certificates, s. 112 (3); there must be 
falsity to the knowledge of the person issuing the certificate ( Ocean Accident 
and Guarantee Corp. v. Cole , [1932] 2 K. B. 100, where the question of 
antedating certificates was considered). 

As to power to seize and dispose of offending certificates, see s. 112 (4); 
meaning of certificate, s. 112 (5); time limit for proceedings, Road 
Traffic Act, 1934, s. 33 (1) (similar to that in Para. 1(1), ante). 

(7) Insurance Information. —For duty of persons against whom claims 
arc made to give information as to insurance, see Road Traffic Act, 1934, 
s. 14. 


(8) Medical Expenses. —For emergency treatment of injuries the user of 
the vehicle must on a claim made according to ibid., s. 17 (2), (3), (4), pay 
to the medical practitioner (or hospital) a fee of 125. Gd. plus Gd. per mile 
for a distance in excess of 2 miles (s. 16 (1), (2) ). The police must givo 
Hie claimant information as to the vehicle and the user (s. 17 (1 ). The 
sum is recoverable from the user as a simple contract debt (s. 17 (5) ), 
and payment operates as a discharge to that extent of any liability 
for emergency treatment (s. 17 (6) ). This liability may be included 
in a claim for damages (s. 16 (3) ). For other hospital treatment, seo 
Road Traffic Act, 1930, s. 36 (2), Par. (2), ante. 


II. Miscellaneous Points. 

As to cover notes, see Neil v. South East La,nr/ishire Insurance Co ., Par. 
1020, note (p), ante. 

An indemnity against liabilities for accidental bodily injury to any 
person protects the assured against the civil consequence of accidents due to 
negligence even though criminal. Such an indemnity is not against public 
policy ( Tinline v. White Cross Insurance Association , Ltd., [1921] 3 K. B. 
327 (motor car driven at excessive speed) ; James v. British General 
insurance Co ., [1927] 2 K. B. 311 (criminal negligence of drunken driver)). 
But these cases were reserved in Ilaseldine v. Ilosken , [1933] 1 IC. B. 822, 
C. A., where a solicitor, who insured against “ neglect, omission or error ” 
and intentionally made an agreement which, though he did not know it, 
was champertous and illegal, was hold not entitled to be indemnified in 
respect of a loss arising out of the illegal agreement. 

A person, though not a party in law to the insurance contract, may be 
a party in equity and “ insured ” ; but the intention to create a trust must 
be affirmatively proved, see Vandcpitte v. Preferred Accident Insurance Co., 
[1933] A. C. 70, P. C. 

Where each of two policies provided that (a) if the risk was covered 
by another policy the insurers would not be liable, and (b) where two 
policies were in existence the insurers should pay rateably, it was held 
that the second provision qualified the first and each company was liable 
to pay half the amount claimed {Gale v. Motor Union Insurance Co., [1928] 
1 K. B. 359). As to proof required that there is in fact another subsisting 
policy covering the loss, see Jenkins v. Deane (1933), 103 L. J. (k. b.) 
250. 

Where each of two policies gives a kind of secondary cover to a perso. 
other than the assured subject to exclusion of liability where there is 
coexisting cover, the policies must be construed so as to exclu e rom 
coexisting cover any cover which is itself cancelled by such coexistence, 
and thus hold both insurance companies liable subject to any ra ea e 
proportion there may be ( Weddell v. Road Transport and Genera nsurance 

Co., [1932] 2 K. B. 563). # „ 

The words “ warranted used only for commercial travelling ar 

descriptive of the risk ; thus the car is not covered when being us no 

86 


VOL. XVII. —Insurance. 


PARAGRAPH 

NUMBER. 

1141 

( contd .). 


1141 


in accordance with that description (Roberts v. Anglo-Saxon Insurance 
Association (1927), 96 L. J. (k. b.) 690, C. A.); see also Farr v. Motor 
Traders Mutual Insurance Society , [1920] 3 K. B. 669, C. A. (“ to be driven 
in one shift per 24 hours ” ; no warranty, but descriptive of risk); Pro - 
vincial Insurance Co. v. Morgan, [1932] 2 K. B. 70, C. A. (lorry for “ coal ” 
only; descriptive of risk; occasional use for carrying other materials 
not a breach of the conditions); add., [1933] A. C. 240, on the ground that 
it was not the intention t-o exact or give a warranty. 

“ Personal luggago ” in a motor policy does not necessarily have the 
narrow meaning given in a railway or customs case ( Piddinglon v. Co¬ 
operative Society , [1934] 2 K. B. 236‘(“ pleasure ” and “ personal luggage ” 
were used in contradistinction to “ business ” and “ merchandise ”)). 

A car insured only for “private personal use” was in fact used for 
hiring; the loss while standing in a garage was incidental to the hiring 
and therefore not covered ( Murray v. Scottish Automobile and General 
Insurance Co., [1929] S. C. 48). 

A policy covered any car being used “ instead of the insured car ” ; old 
car sold ; the policy did not cover the new car though of similar type 
because the insured person had no longer any insurable interest in the old 
car ( Rogerson v. Scottish Automobile and General Insurance Co. (1931), 48 
T. L. R. 17, H. L.). 

As to materiality of previous thefts of car, see Farra v. Hetherington , 
cited in Par. 1059, note (a), ante. 

Where there is ambiguity, the policy, being the later document, super¬ 
sedes the proposal form, and evidence consistent with the policy may bo 
given to show what the risk really was, see Kaufmann v. British Surety 
Insurance Co. (1929), 45 T. L. R. 399. 

Maintenance of the vehicle in an efficient condition may be a condition 
precedent to liability if the policy says so quite clearly, see Jones and James 
v. Provincial Insurance Co. (1929), 46 T. L. R. 71. 

An exception of liability while the car is driven in an unroadworthy 
condition, means that the car must be roadworthy at the commencement, 
but need not continue to be so throughout the journey ( Barrett v. London 
General Insurance Co., [1935] 1 K. B. 238, applying principles applicable to 
seaworthiness). 

Where a negligent driver has repaired the car, the insurance co. cannot 
be subrogated to the owner’s rights against the repairer without first 
paying the repairer’s account ( Page v. Scottish Corporation (1929), 98 
L. J. (k. b.) 308, C. A.). 

Where a car is insured, the mere removal of the engine from the body 
does not deprive the owner of his right to indemnity (Seaton v. London 
General Insurance Co. (1932), 48 T. L. R. 574). 

A jury should not be informed that the defendant is insured, see Wright 
v. Itearson , Gowar v. Hales (insurance co. should not be joined as third 
party), and Grinhim v. Davies, Vol. XIII., Par. 811, note (r), ante. 

Change of Partnership.—Where property is insured, the admission 
of a new partner without the consent of the insurers, avoids the policy, 
but in the case of third party insurance (liability in tort) the insurers 
are not relieved from indemnifying the original partners retaining their 
interest, see Jenkins v. Deane (1933), 103 L. J. (k. b.) 250. The retire¬ 
ment of a partner without the consent of the insurers does not forfeit 
the policy (ibid.). 


Employers’ Liability Insurance. Statutory Subroga¬ 
tion. 

Note (r).—Replaced by W. C. A., 1925. 

Note (t).—Bradley v. Essex and Suffolk Accident Indemnity Society , Ltd. ; 
add., sub 7iom. Re Bradley and Essex and Suffolk Accident bulemnity 
Society, [1912] 1 K. B. 415, C. A. (non-compliance with a condition in the 
policy). As to the limit of liability for any one accident or occurrence 
and for costs where actions are defended by the insurers without the 
consent of the insured, see Alien v. Ixnulon Guarantee and Accident On 
Ltd. (1912), 28 T. L. R. 254 

Note (o).-Now W. C. A., 1925, ss. 7 (1), 30. See also Re Pethick Dix 6 
Co., Burrows v. The Co. [1915] 1 Ch. 26 (workman no right of proof againft 
employer co. in liquidation insured against claims with insurance co also 
m liquidation); followed in Re Renushaw Iron Co., Ltd., [1917] 1 Ch. 199 
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1(41 (where the insurance co. went into liquidation first); Craig v. Royal 

(rontd.). Insurance Co., Ltd. (1914), 84 L. J. (K. b.) 333 (trustee in bankruptcy of 

bankrupt employer held not entitled to recover from insurance co. lump 
sum awarded workman in commutation of all liabilities in claim against the 
trustee). 

As to coal mines, see now W. C. (Coal Mines) A., 1934, s. 3 (4), (5), infra . 

Note (b ).—As to the rights of the insured in respect of contingent 
claims under empeers' liability policies, maturing after a company has 
gone into liquidation, see Re Law Car and General Insurance Corporation , 
[1913] 2 Ch. 103, C. A. ; Glasgow Assurance Corporation, Ltd. (Liquidators) 
v. Welsh Insurance Corporation , [1914] S. C. 320 (rights and liabilities of 
reinsured and reinsuring companies in case of liquidation) ; Re Law Car 
and General Insurance Corporation (1913), 110 L. T. 27 ; title Companies, 

V'v Par. 1106, ante. 

1 » 

Coal Mines. Compulsory Insurance. 

By Workmen's Compensation (Coal Mines) Act, 1934, the owner (see 
s. 6 (1) ) of a coal mine must not employ any workmen for the purposes 
of the undertaking (see s. G (2) ) unless there is in force either (a) a con¬ 
tract of insurance subscribed by an authorised insurer (as to necessary 
deposits, see s. 1 (4) ), insuring the owner against liability (except as 
infra) under W. C. A., 1925; or (b) a compensation trust complying 
with the Schcd. and securing the discharge of that liability by a special 
trust fund (s. 1 (1) ), the trustees being trustees for the workmen as well 
as the creator of the trust (s. 5). For definitions, see s. 6 (1). 

The exception is compensation for not more than 26 weeks other than 
payments due on bankruptcy or arrangement with creditors or winding 
up or appointment of a receiver, etc. (s. 1 (2) ). For penalty on con¬ 
travention, see s. 1 (3). 

Certain information as to the above must be exhibited at the colliery 
office readily accessible to the workmen, see s. 2, Stilt. R. Sc O., 1934, 
No. 1350. 

Contracts of insurance made before or after the Act, but in respect 
of a claim arising out of the above liability after the Act (s. 3(1)) have 
the following effect. A condition providing that in any specified event 
the insurer shall not be liable is void (s. 3 (2) ). After liability has been 
incurred by insurer, no agreement between parties to the contract may 
diminish the liability (s. 3 (3) ). In application to W. C. A., 1925, s. 7 (1), 
certain possible grounds of avoidance arc also made ineffective, see 
s. 3 (4), Vol. XX., Par. 423, post. 

As to deposits by mutual indemnity associations, see s. 4 ; Stat. R. & O., 
1934, No. 1349. 

1142. Differences Between . Guarantees . . . 

Note ( c ).—For the meaning of “ embezzlement ” in fidelity policies, 
see Debenhams, Ltd. v. Excess Insurance Co., Ltd. (1912), 28 T. L. R. 505; 
compare Century Bank of City of New York v. Young (1914), 84 L. J. (k. b.) 
385, C. A. (insurance (bankers') policy of indemnity against all losses by 
reason of any . . . cheques, bank-notes, currenc}^ coin . . . taken out of their 
possession or control by any fraudulent means discovered during the 
currency of the polic} T , held not to cover a loss where the bank discounted 
promissory notes for a person who opened an account, and obtained the 
whole amount by drawing cheques before the bank discovered that the notes 
were forgeries). 

Guarantee Policies . . Contracts Uberrimse Fidei. 

& 

Note (/).—See also Liverpool Mortgage Insurance Co.'s Case , [1914] 2 
Ch. 617, C. A., cited in title Guarantee, Par. 869, ante ; Re Law Guarantee 
Trust and Accident Society, Godson's Claim, [1915] 1 Ch. 340, cited in title 
Co mtantes, Par. 612, note ( n ), ante . 

(See original volume.) 
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PARAGRAPH 

NUMBERS. 

1147- 

1148. 

1149. 

1150. 


1151. 


1152- 

1155. 

1156. 


1157. 

1158- 

1162. 

1163. 


1164. 


1165- 

1167. 

1168. 


1169- 

1184. 

1185. 

1186. 


1187- 

1191. 

1192. 

1193- 

1199. 


INTERPLEADER. 

- 4 


Note. —For recent County Court Rules relating to interpleader pro¬ 
ceedings, see [1917] W. N., Part II., p. 110, r. 16. 

(See original volume .) 

High Court. 

Note (n ).—See now S. C. J. (Consolidation) Act, 1925. 

• In General. 

Note (d). As to the protection of sheriffs, high bailiffs, and other officers 
selling goods under execution without notice of claim thereto by third 
party, see Bankruptcy and Deeds of Arrangement Act, 1913 (3 & 4 Geo. 5, 
c. 34), s. 15 ; title Execution, Par. 113, ante. 

Note (/).—As to what is covered by the words “ debt, money, goods 
or chattels,” see Sun Insurance Office v. Galinshy, [1914] 2 K. B. 545, 
C. A. ; and see Par. 1164, infra. 

Relief in Discretion of the Court. 

Note (l).— Interpleader will not issue on an application by a defendant 
in an action after judgment ( Stevenson (II.) ,b Son, Ltd. v. Brownell , H9121 
2 Ch. 344, C. A.). J 

(See original volume.) 

Relief to Debtor where Debt Assigned. 

Text and Note ( d ).—This section is now L. P. A., 1925, s. 136. 

Note (e).— See, further, Plant v. Collins , Dcelcy Claimant, [19121 2 
K. B. 459 ; affirmed, [1913] 1 K. B. 24 2, C. A. 

Time for Appealing. 

Note (/).—For R. S. C., Ord. 39, rr. 1—8, see now R. S. C. (August), 
1913, Ord. 39, rr. 1—8. 

(See original volume.) 

The Claims must be Real and Adverse. 

Note (g). —See, further, Sun Insurance Office v. Galinshij, supra : and 
see Par. 1164, infra. 


Cases in which Relief has been Granted. 

Note (e).— See, further, Sun Insurance Office v. Galinsky, supra (relief 
refused where, under the Fires Prevention (Metropolis) Act, 1774 (14 
Geo. 3, c. 78), the lessor claimed the insurance money to be laid out in 
rebuilding and the lessee claimed such money to be paid to him on the 
ground that there were not two or more parties “ making adverse claims ” 
in respect of a liability for any “ debt, money, goods or chattels ”). 

(See original volume.) 

Partnership Property. 

Text and Note (r).~ But see Peake v. Carter, [1916] 1 K. B. 652, C. A., 
where Pickford, L.J., held that interpleader proceedings can be* taken * 
and an issue can be granted, where the claim is in respect of a partnership! 

(See original volume.) 


Instances of Claimants. 

Note (s).—See also Stevenson (II.) <t- Son, Ltd. v. Brownell, supra. 

Whether Interpleader Lies if Crown a Claimant. 

Text and Notes (v), (u).— See, instead, A. J. (Miscellaneous Provision^ 
Act, 1933, s. 7, Vol. VI., Par. 598, aide. The court has no power to compel 
the Crown to answer an interpleader summons or to submit the 
the court (The Mogileff (No. 2), [1922] P. 122, C. A.). 

(Sec original volume.) 


Application for Relief. 

Note ($).—'This section is now L. P. A., 1925, s. 136, 
(See original volume.) 
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1200-1267 


pabaor&ph 

KTTMBEBS, 


1200. 


1201 - 

1207. 

1208. 

1209- 

1214. 

1215. 


1216. 

1217. 

1218- 

1233 

1234. 


1235- 

1242. 

1243. 

1244- 

1246. 

1247. 


1248. 

1249. 


1250- 

1251. 

1252. 


1253- 

1257. 

1258. 

1259- 

1267. 


Where Applicant. . . Relief . . . Defendant. . . Action 
. . . Commenced. 

Text and Note (to).—S ee Par. 1192, note (a), ante. 

(See original volume.) 

Where Bankruptcy Supervenes. 

Note (o).—Sec now Bankruptcy Act, 1914, sa. 40, 41; VoL II., Par. 

445, ante. 

(See original volume.) 

Terms of Order. 

Note (u ).—As to costs, see Allnutt v. Mills (1925), 42 T. L. R. 68 (order 
allowing costs not final). 

(See original volume.) 

When Security for Costs will be Ordered. 

Note (d). —See also Maatschappij Yoor Fondsenbezit v. Shell Transport 
and Trading Co., Ltd., [1923] 2 K. B. 166, C. A. 

(See original volume.) 

What Claimant Must Show in Sheriff’s Interpleader. 

Note (t). —See, further, Flude , Ltd. v. Goldberg, [1916] 1 K. B. 662, n., 
C. A. (held on the particular facts that claimant, who claimed on the 
ground that the goods were his sole property, but which were found by the 
jury to belong to claimant and judgment debtor as partners, had failed to 
make out his title) ; distinguished in Peake v. Carter, supra (held that the 
general rule that claimant, having claimed under a title which he had 
failed to prove, was not thereby precluded from relying on the title 
found, was undisturbed by Flude, Ltd. v. Goldberg , supra); Daniel v. 
Rogers, [1918] 2 K. B. 228, C. A. (title to goods by possession). 

Note (b ).—But a claimant cannot come into interpleading proceedings 
to affirm that the title to the property in dispute had passed to a person 
not a party to the proceedings (De Borbon v. Westminster Bank (1933), 
49 T. L. R. 414, C. A.). 

(See original volume.) 

Disposal of Whole Matter. 

Text.—W here an arbitration agreement applies to the claims, see 
Arbitration Act, 1934, s. 8 (2); title Arbitration. 

(See original volume.) 

Enactments. 

Note (d).—For the corresponding provisions of the second and third 
statutes, see S. C. J. (Consolidation) Act, 1925, ss. 27, 31, 99. Bankruptcy 
Act, 1883, s. 104 (2), was repealed by the Bankruptcy Act, 1914, s. 168, 
and re-enacted by ibid., s. 108 (2). 

Note (o).—See note (d), supra. 

(See original volume.) 

Appeal Lies from Summary Decision of Master ... 

Text and Notes.— Cox v. Bowen (1911), 55 Sol. Jo. 581, C. A., cited in 
original volume, now reported [1911] 2 K. B. 611, C. A. For amended and 
new rules, see Old. 54, rr. 21, 22, 22 a, and Yearly Practice. Where a 
district registrar with the consent of the parties decides the matter in a 
summary manner, an appeal lies to the Divisional Court (Williams 
Deacon’s Bank, Ltd. v. Bradshaw, [1925] 1 K. B. 442). 

(See original volume.) 

Appeal from Decision . . . Without Jury. 

Note (i). —For this section of Judicature Act, see S. C. J. (Consolidation) 
Act, 1925, s. 27 (1). The right of appeal has been confirmed by Repvljlica 
de Guatemala v. Nunez, [1927] 1 K. B. 669, C. A. 

(See original volume.) 

Appeal in Bankruptcy. 

Note (*)—Bankruptcy Act, 1883, s. 104 (2), was repealed by the Bank- 
ruptcy Act, 1914, 8. 168, and re-enacted by ibid., s. 108 (2). 

(See original volume.) 
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PARAGRAPH 

NUMBERS. 

1268. 


1269- 

1278. 

1279. 

1280. 


1281. 

1282- 

1283. 

1284. 


1285- 

1286. 

1287. 


1288. 

1289. 


1290. 


1291- 

1293. 

1294. 

1295- 

1299. 

1300. 


1301. 

1302- 

1304. 

1305. 


1306- 

1311. 

1312. 


VOL. XVII.— Interpleader. 1268—1812 

Where Bankruptcy Intervenes. 

Notes (r), (f), (d). —Bankruptcy Act, 1890, s. 11 (1), (2), was repealed 
by the Bankruptcy Act, 1914, s. 108, and re-enacted by ibid., s. 41 (1), (2). 

Text and Note ( d).—Re Rogers was revsd. on the first point, ri9111 1 
K. B. 641, C. A. 

(See, original volume.) 

Enactments. 

Notes (m), (n). —See S. C. J. (Consolidation) Act, 1925, s. 202. 

Relief to High Bailiff. 

^ote (a). -The assignee of a debt in respect of which the assignor has 
issued execution against the goods of the debtor has no claim to the 
proceeds of sale of the goods in execution (Plant v. Collins , Deeley Claimant , 
[1912] 2 K. B. 459 ; affirmed, [1913] 1 K. B. 242, C. A.). 

Relief to Defendant to an Action. 

Note ( 6 ).—This section of the Judicature Act is now L. P. A., 1925, 
s. 136. 


(See original volumr.) 


Particulars. 

tt Teet and Rote (h ).~After the words “ return day ” insert the words 
or if the time for service of the summons has been abridged under 
C. C. R., Ord. 27, r. 4, then within such reasonable time before the return 
day as the time of service of the summons permits ” (C. C. R Ord 27 
r. 5 (C. C. R., 1914 (No. 3), r. 171)). 1 1 ’ 

(See original volume.) 


Where Damages are Claimed. 

Note (p). — See now Salbstein v. Isaacs ds Son , [19161 I K B 1 • 
C. C. R., Ord. 27, r. 8 (C. C. R., 1914 (No. 3), r. 172). 

(See original volume.) 


Practice in Proceedings Transferred from the High 
Court. 

Note (a). C. C. R., Ord. 33, r. 11, is not ultra vires (Salbstein v. Isaacs, 
supra (successful subsequent aetion for damages) ). 


Where Execution Creditor Admits Claim. 

Note (ft).—See now Form 204 (C. C. R„ 1914 (No. 3), Appendix). 

, . ^ a PP eal Ues against the judge’s order for payment of fees 

(A. n ., Ltd. v. Cooper and Hall , Ltd ., further cited in Vol. VIII Par 1322 
note (e), ante). See Vol. II., Par. 579, note (o), ante. 

(See original volume.) 


Deposit to be Made by Claimant and Security Given. 

Note (k).-Seo now Form 203 (C. C. R., 1914 (No. 3), Appendix). 

(See original volume.) 


Power to Delay Sale. 

Note (/).—As to fees, see now Stat. R. 
by 1350. 


& O., 1924, No. 940, amended 


Sale where Claim Made Under a Bill of Sale. 

Notes (h), (t).— See now C. C. R., Ord. 27, r. 13 (2), (3) (C. C. R 1914 
(No. 3), r. 173 (2), (3)). Delete the last sentence of note ( h ). 

(See original volume.) 

By Defendant. 

2 ct^ 60 ’ fUrtl ' er ’ SlevenSOn (IL) * Sons ’ Ud - Brownell, [1912] 

Note ( 6 ).-The summons must bo served in such time and mode as 
directed for the service of an ordinary summons to armpnr in o , . f “ 

““ f-. ». r- « m: ~ VK-" bj 

(See original volume.) 

Order as to Fees. 

Note (u ).—-For fees see Stat. R. & n 1924 Nn qao , . f 

^ O- v., No. 940, amended by 1350. 


1313-1334 

rABAGBAPH 

NUMBERS. 


Laws of England Supplement. 


1313. 


Power of Judge Where Applicant is Defendant to an 
Action. 


1314- 

1316. 

1317. 


1318- 

1322. 

1323. 


Note (a).—See now C. C. R., Orel. 27, r. 16 (1914). The judge may now 
make ordeis as to costs and all other matters (including in the case of pro¬ 
ceedings under r. 15, the repayment to the defendant of any costs paid by 
him into court) (ibid.) 

(See original volume.) 

Discovery and Mode of Trial. 

Note (e).—See now C. C. R., Ord. 27, r. 16 (C. C. R„ 1914 (No. 3), 
r. 175), repeating C. C. R., 1914, r. 34, and annulling C. C. R., 1903—13, 
Ord. 27, r. 15 (8), but containing a provision that C. C. R., Ords. 16, 22, 
apply to interpleader proceedings. 

(See original volume.) 

Appeal in Transferred Proceedings. 

Note (t ).—For these sections, see S. C. J. (Consolidation) Act, 1925, 
ss. 24, 31 (1) (d). 


1324. “ Subject-Matter. 17 

__ Note (c). —Since C. C. R., Ord. 53, r. 15, Brown v. Lilley (1891), 
7 P. L. R. 427, cited in original volume, cannot be considered to be law. 
C. C. R., Ord. 53, r. 15, applies to interpleader proceedings generally, and 
the value of the goods seized determines the scale upon which the costs 
of the successful claimant shall be taxed ( Tarry v. Witt (1915), 84 L. J. 

1325- (K. b.) 950). 

1329. (See original volume.) 

1330. Enactments. 


Text and Notes.— In lieu of Par. 1330 and notes (n)—(p ), read the 
following :— 

“ The interpleader jurisdiction of the Salford Hundred Court depends 
upon the Salford Hundred Court of Record Acts, 1868 and 1911 (31 & 32 
Viet. c. exxx.; 1 & 2 Geo. 5, c. clxxii.). The rules relating to inter¬ 
pleader (and made under the provisions of the Salford Hundred Court of 
Record Act, 1911 (1 & 2 Geo. 5, c. clxxii.), s. 13), are contained in the 
Rules of the Salford Hundred Court of Record, 1912 (Stat. R. & 0., 1913, 
p. 1757), Ord. 57, and are an adaptation of the R. S. C., Ord. 57, rr. 1—13, 
15—16 a.” 


1331. 


1332. 


1333. 


1334. 


* 


Where Relief Given. 

Text and Notes. —In lieu of Par. 1331 and notes (q), (r), read the 
following :— 

“ The court gives relief (1) to its head bailiff where claim is made to any 
money, goods, or chattels taken or intended to be taken in execution 
under any process, or to the proceeds or value thereof of any person not 
being the party against whom such process has issued ; and (2) to any 
applicant under liability for any debt, money, goods, or chattels, for or in 
respect of which he is, or expects to be, sued by two or more claimants 
making adverse claims thereto (Rules of the Salford Hundred Court of 
Record, 1912 (Stat. R. & 0., 1913, p. 1757), Ord. 57, r. 1).” 

Conditions of Relief. 

Note (s). —This section was repealed on the date when the Rules of the 
Salford Hunched Court of Record, 1912 (Stat. R. & O., 1913, p. 1757), 
came into force (Salford Hundred Court of Record Act, 1911 (1 & 2 
Geo. 5, c. clxxii.), s. 16, Sched. II., Part 2). See now Rules of the Salford 
Hundred Court of Record, 1912 (Stat. R. & 0., 1913, p. 1757), Ord. 57, 
which is an adaptation of R. S. C., Ord. 57, rr. 1—13, 15 — 16a. 

The Application. 

Text and Notes. —In lieu of Par. 1333, and notes (a) — (d), read the 
following :— 

“ The application for relief may be made by a defendant at any time 
after service of the writ of summons (Rules of the Salford Hundred Court 
of Record, 1912 (Stat. R. & 0., 1913, p. 1757), Ord. 57, r. 4).” 

Payment into Court. 

Text and Note (e). —Omit the same (Salford Hundred Court of Record 
Act, 1911 (1 & 2 Geo. 5, c. clxxii.), s. 16, Sched. II., repealing the Salford 
Hundred Court of Record Act, 1868 (31 & 32 Viet. c. exxx.), s. 112). 
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PARAGRAPH 

NUMBERS. 

1335 . 


1336 . 


1337 . 


VOL. XVII.— Interpleader. 1335—1337 

Stay of Proceedings. 

Text and Notes.— In lieu of Par. 1335 and notes ( /), (g), read the 
following:— 

If the application is made by a defendant in an action the registrar or 
judge may stay all further proceedings in the action (Rules of the Salford 
Hundred Court of Record, 1912 (Stat. R. & 0., 1913, p. 1757), Ord. 57, 

r. 6 ; Salford Hundred Court of Record Act, 1911 (1 & 2 Geo. 5, c. clxxii.), 

s. 16, Sched. II., repealing Salford Hundred Court of Record Act, 1868 
(31 & 32 Viet. c. exxx.), ss. 109, 112).” 

Summary Determination of Registrar. 

Text and Notes (A)—(&).—After the word “registrar” insert the 
words “ or the judge ” and omit the words “ and generally the court may 
make such rules and decisions as appear to be just according to the 
circumstances of the case ” (Rules of the Salford Hundred Court of 
Record, 1912 (Stat. R. & 0., 1913, p. 1757), Ord. 57, it. 8, 10, 14 ; 
Salford Hundred Court of Record Act, 1911 (1 & 2 Geo. 5, c. clxxii.),’ 
s. 16, Sched. II., repealing Salford Hundred Court of Record Act, 1868 
(31 & 32 Viet. c. exxx.), ss. 109, 112). 


Appeal. 

Text and Note.— Omit the same (Salford Hundred Court of Record 
Act, 1911 (1 & 2 Geo. 5, c.- clxxii.), s. 16, Sched. II., repealing Salford 
Hundred Court of Record Act, 1868 (31 & 32 Viet. c. exxx.), ss. 90, 110); 
and as to appeals, see Rules of the Salford Hundred Court of Record, 1912 

(Stat. R. & O., 1913, p. 1757), Ord. 57, r. 11; and title Interpleader, 
Vol. XVII., pp. 616 et seq. 
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PARAGRAPH 

NUMBERS. 


1 


2-4. 

5. 


6-17. 

18. 


19-28. 

29. 


30-34. 

35. 

36-37. 

38. 


39. 

40. 

41. 


42. 

43. 


44. 

45. 


INTOXICATING LIQUORS. 

-4 ■ ■ 


Intoxicating Liquor. Beer. 

Notes (a) (6).—Liquor, which is found on analysis to be of an original 
gravity not exceeding 1016 degrees and to contain not more than 2 per 
cent, of proof spirit, and which may be sold without an excise licence, 
is not deemed to be beer or intoxicating liquor (Licensing Act, 1921 
(11 & 12 Geo. 5, c. 42), s. 11). 

The Consolidation Act, 1910, Act, 1921, and Licensing (Permitted 
Hours) Act, 1934, are to be construed as one and may be cited together 
as the Licensing Acts, 1910-1934 (Act 1934, s. 3 (2) ). 

(See original volume.) 

Licensed Premises. 

Note (d ).—Licensing Act, 1921, as respects licensed premises applies 
to any premises or place where intoxicating liquors are sold by retail 
under a licence (ibid., s. 18). 

Fully Licensed Premises. 

Note (e).~But see Fraser v. Pugsley (1920), 37 T. L. R. 87 (full licence 
was for seven days). 

(See original volume.) 

Dealers’ Licences. 

Note ( t ).—The sale can be wholesale, though the purchaser is not a 
retailer, see Wood v. Mackenzie, [1925] S. C. (J.) 13. 

(See original ivhnne.) 

Spirit Off-Licence. 

Note (m ).—He may sell a reputed pint if in a single container (F. A., 
1933, s. 22). 

(See original volume.) 

Doctors, Chemists, and Druggists. 

Note (m).— See also Immature Spirits (Restriction) Act, 1915, s. 1 (2). 
(See original volume.) 

General Power. 

Note (t ).—See also Customs and Excise Commissioners v. Curtiss , [1914] 
2 K. B. 335, and R. v. Pitfield , [1919] 2 K. B. 249, cited in Par. 60, post. 
Note (?;).—See Vol. XXIV., Par. 1433, note (b), post. 

By the Licensing Act, 1921, s. 12, the powers of the licensing justices 
under Pt. I. of that Act may be exercised by them in accordance with the 
procedure prescribed by rule3 made by the Secretary of State. See Stat. 
R. & O., 1921, No. 1313. 


By Whom Granted. 

Note (w). See also R. v. Customs and Excise Commissioners , [1914] 2 
K. B. 390, 0. A., cited in Par. 193, note (r), post. 

(See original volume.) 

Elsewhere. 

Note (a).—For “ see Finance Act, 1908 (8 Edw. 7, c. 16), s. 14,” read 
“ see Finance Act, 1908 (8 Edw. 7, c. 16), s. 4.” 

Delivery of Licence on Payment of Duty. 

ISote (b). See R. v. Customs and Excise Commissioners , supra. 

(See original volume.) 

New Licence. 


Note (/).—Bee also Finance Act, 1911 (1 & 2 Geo. 5, c. 48) s. 8 
which provides, in the case of licences for the sale of intoxicating' liquor 
granted to a new beginner, that the proportional part of the duty upon 
payment of winch the licence may be granted shall be such sum as bears 

to the full amount of the duty the same proportion as the period for which 
the licence will bo in force bears to a whole year. 

(See original volume.) 


Special Transfer. 

Note (i).—There is no jurisdiction to grant 
has ceased to exist ( R . v. Ismgford Justices, [19 
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46-97 

PARAGRAPH 

NUMBERS. 

46-52. 

53. 


54-59. 

80. 


61. 


62-66. 

67. 


68 . 


69. 


70-74. 

75. 


76-95. 

96. 



(See original volume .) 

Appointment of Time of Meeting. 

Note (e).— The general annual licensing meeting for a certain year 
may be appointed by the licensing justices appointed for the previous 
\eai ( London and A orth 11 estern Rail. Co. v. Birmingham Licensing 
Justices (1912), 77 J. P. 21). * 

(See original volume.) 

New Licence. 

Note (A).—Licensing justices cannot grant a licence for the sale of 
spirits only to the holder of a beer-house licence, and a document pur¬ 
porting to be a partial licence can only in such circumstances be treated by 
the confirming justices or Excise authorities as an authority to issue a full 
excise licence (Customs and Excise Commissioners v. Curtis , [1914] 2 K. B. 
335). See also R. v. Pitjield , [1919] 2 K. B. 249 (securing monopoly value). 
Note (i). —See also R. v. Corfield, infra. 

Renewal. 

Note (j ).—Where there is at the time of an application for a new 
licence a similar licence in force in respect of the same premises the justices 
cannot grant a new licence of a similar class in respect of the same premises, 
but can only grant a licence by way of renewal, and cannot therefore 
revise the conditions of payment of monopoly value (R. v. Taylor, R. v. 
Amendty [1915] 2 K. B. 593). Where the previous licence is subject 
to an early closing condition a licence free from the condition cannot 
be granted by way of renewal (R. v. Corfield (1922), 128 L. T. 305). The 
adjournment of an application made within the licensing year to a date 
beyond the year is not a refusal to renew ; but the power so to adjourn 
should be exercised only in case of real and urgent emergency (Thomas v. 
Newington Licensing J,J. (1926), 91 ,J. P. 37). 

(See original volume.) 

Objection to Removal. 

Note (t). —But as to grounds of refusal, sec R. v. County of Southampton 
Confirming Authority , Ex parte Slade y Par. 194, note (u), post . 

Applicant for Special Removal. . . . 

Note (h). —The licence holder is not required to be in occupation of 
the licensed premises at the time of making his application, nor must 
the owner’s consent be obtained nor can the owner himself make applica¬ 
tion for the transfer (R. v. Liverpool JJ. y Ex parte Liverpool Corp., [1934] 

2 K. B. 277). 

Transfer. 

Note (d). — See, further, Wernham v. R. y [1914] 1 K. B. 468 (authority 
to carry on licensee’s business and licence granted to owner's agent, the 
licensee having been convicted of felony, held to be a transfer). 

(See original volume.) 

Licence Becoming Void. 

Note (m). — See also R. v. Kingston-upon-Hull Licensing JJ. y [1913] 

2 K. B. 425 (renewal of old on-licence refused where premises had become 
disqualified on the ground that it would be void). 

(See original volume.) 

Consent to Alterations. 

Note (h). —The justices are bound to take into account whatever matters 
are relevant to the whole inquiry ; thus the means of access to the premises 
are relevant, see R. v. Watford Licensing JJ., Ex parte Trust Houses , Ltd., 
[1929] 1 K. B. 313 (gateway at rear opening into market-place, ordered to 
be closed). 

Note (c ).—The justices are not entitled to make their consent con¬ 
ditional upon the surrender by the applicants of some other beerhouse 
in the division, there being no other beerhouse in the immediate neighbour¬ 
hood, or to take into consideration the fact that no monopoly value would 
be payable (R. v. Wandsworth Licensing Justices, Ex parte Whitbread 
& Co., Ltd., [1921] 3 K. B. 487). 

(See original volume.) 
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PARAGRAPH 

NUMBERS. 

98. 


99-101. 

102 . 


103-104. 

105. 

106-107. 

108. 


109-110. 

111 . 


112-114. 

115. 


116-118. 

119. 


120 . 

121 . 

122 . 


123. 


Nature of Alterations which may be Ordered. 

Note (i ).—The alterations referred to in the latter part of this para¬ 
graph are limited to those referred to in the previous Pars. 96 and 97 
of original volume, with which this paragraph should be read. 

S. L. A., 1882, s. 21, and 1890, s. 13, are repealed by S. L. A., 1925, s. 119, 
and Sched. V., as from the end of 1925 (ibid., s. 120 (2) ). As to improve¬ 
ments upon which capital money may be expended after that date, sec 
ibid., s. 73 (1) (iii.) and Sched. III. 

(See original volume.) 

Appointment. 

Note (r).—See, further, London and North Western Rail. Co. v. Birming¬ 
ham Licensing JJ ., Par. 53, note (e), ante. 

(See original volume.) 

Procedure. 

Note (a).—See also R. (Carl) v. Tyrone Justices , [1917J 2 I. R. 437. 
(See original volume.) 

Objection to Application. 

Note (a).—There is no rule of law that the justices cannot close a 
house on account of redundancy of licensed houses in the neighbourhood 
unless they are satisfied by the evidence that that house compares un¬ 
favourably with other houses in the district (Colchester Brewing Co., 
Ltd. v. Tendring Licensing Justices, [1915] 3 K. B. 48 ; atlimied, [1916] 
2 K. B. 126, C. A.). 

Note (b ).—See Colchester Brewing Co., Ltd. v. Tendring Licensing 
Justices, supra (decision of compensation authority refusing a renewal on 
the ground of redundancy upheld, although there was no evidence 
unfavourable to the house in question as compared with other licensed 
houses in the neighbourhood). 

(See original volume.) 

Adjournment. 

Note (/).—The first part of this paragraph is, by the Licensing (Con¬ 
solidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), s. 25 (2), confined 
to applications for transfers. 

Attendance of Witnesses. 

Note (g). —Applicants for subpoenas must be prepared, if required, to 
satisfy the officials that their application is bond fide and not vexatious. 

(See original volume.) 

Notice of Application. 

Text and Note (n). —As to what suffices as a “ door of the premises,” 
see Commissioners of Customs and Excise v. Griffith, [1924] 1 K. B. 735, 
C. A. For “ one of the overseers ” substitute “ the rating authority,” see 
Overseers Order, 1927, art. 5 (3). “ Place ” does not of necessity denote a 
lesser area or unit than “ parish ” ( R. v. Smethwick Confirming Authority , 
Ex parte Holt Brewery Co. (1929), 98 L. J. (k. b.) 678). As to adequacy of 
notices, see S. C., cited in Par. 153, note (t), post. 

Note (p ).—The justices are the judges of the adequacy of the notice ; 
thus where a notice was for a full licence, but at the meeting and in presence 
of objectors application was made for an off-licence only, the notice was 
held to be adequate (R. v. Kingston-upon-Thames Confirming Authority, 
Ex parte Scales, [1933] 1 K» B. 535). 

(See original volume.) 

Provisional Grant and Confirmation. 

Note (m). —See, further, R. v. Smethwick Confirming Authority , Ex parte 
Holt Brewery Co., supra. 

Ordinary Removal. 

Note (n). —See S. C., supra. 

(See original volume.) 

Application for Transfer . . . Notice. 

Text and Note (»).—For “ one of the overseers ’’’substitute “ the ratinv 
authority,” see Overseers Order, 1927, art. 5 (3). ° 

(See original volume.) 
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Opposition. 

Note (&).—-As to the liability of an objector to the renewal of a licence 
for libellous statements contained in the notices of objection, see Attwood 
v. Chapman, cited m Vol. XVIII., Par. 1253, note (k), post. 

Notice of Opposition. 


Xote (/).—See, further, Jones v. Halherton, [1917] 2 K. B. 412 C. A. 
(service of notice on holder of protection order, to whom the licence was 
transferred before the application for renewal was heard, held not to be 
service of notice on “ the holder thereof ”). 

(See original volume.) 


Applicant for Licence under Temporary Authority. 

■Note (o). See, further, Jones v. Hatherton , supra. 

(See original volume.) 


Adjournment even if no Notice Given. 

Note (/). See also Harp v. Stoke-on-Trent Licensing Justices (1917), 
87 L. J. (k. b.) 359. 

Notes (6), (d). See also Harp v. Stoke-on-Trent Licensing JJ ., supra. 
(See original volume.) 


Application by Person other than Licensee. 

Note (b).— See, further, Jones v. Halherton , supra. 

(See original volume.) 

Heirs, Executors etc. 

Note (d ).—As to the right of the administrator of a deceased licensee 
to continue an appeal commenced by the licensee against the refusal of 
justices at the general annual licensing meeting to renew a licence, see 
Cooke v. Bolton Justices ( 1911), 76 J. P. 67. 

(See original volume.) 

In Boroughs. 

Note (o). —See Par. 102, ante. 

(See original volume.) 

Powers. 


Note (i).— The dictum of Wright, J., was disapproved in li. v. Smethwick 
Confirming Authority , Ex parte Holt Brewery Co. (1929), 98 L. J. (k. b.) 678, 
holding that the confirming authority has jurisdiction to consider the 
adequacy of notices (see Pars. 115, 119, 120, ante) even though no objection 
has been raised before the licensing justices. See R. v. Richmond Confirm¬ 
ing Authority , Ex parte Hewitt , [1921] 1 K. B. 248 (excess of jurisdiction 
where confirming authority, on death of licensee before confirmation, 
substitutes another name). 

Evidence. 

Note (n). Where the confirming authority consider the variations in 
the conditions made by the licensing justices, they must again sit judicially 
in the presence of the interested parties to determine whether the variations 
should be accepted ; the court should be constituted of the same justices 
as were present at the original meeting (R. v. Huntingdon Confirming 
Authority , Ex parte George and Stamford Hotels , Ltd [1929] 1 K. B. 698, 

C. A.). 

(See original volume.) 


Penalty. 

Note (g ).~~“ Knowingly acts is a justice ” is not restricted to deliberate 
contravention of the Act (A.-G. v. Cozens (1934), 50 T. L. R. 320). 

General Interest and Bias. 

Note (l ).—The mere fact of being a member of a temperance society 
pledged to the principle of “ no licence in any form under any circum¬ 
stances for the sale of liquors to be used as a beverage ” does not operate 
as a disqualifieat ion for sitting as a member of a licensing court ( M'Geehen 
v. Knox , [1913] S. C. 68S). See other cases cited in Par. 201, note (p), post; 
also Vol. XIX., Pars. 1158, 1159, notes. 

(Sec original volume.) 


Licence Granted to Disqualified Person. 

Note (/).—See also R. v. Kingston-upon-Hull Licensing JJ. y cited in 
Par. 75, note (m), ante. 


4 


V V 


IT 




PARAGRAPH: 

NTTMBKBS. 

164 

( contd.). 


165-167. 

168. 

169 - 172 . 

173 . 


174 - 175 . 

176 . 

177 - 178 . 

179 . 


180 - 182 . 

183 . 


184 . 

185 . 


VOL. XVIII.—Intoxicating Liquors. 164—185 

Disqualified Persons. 

Note (l). —See also Pilotage Act, 1913, 8. 48 (1), which provides that a 
licensed pilot, either within or without the district for which he is licensed, 
may not himself keep, or be interested in keeping by any agent, servant, 
or other person, any premises licensed for the sale of intoxicating liquors, 
or sell or be interested in selling any intoxicating liquors, tobacco, or tea. 
The penalty for a breach is £100 (ibid.). 

(See original volume.) 

Qualification of Premises. 

Note (k).— As to census, see, instead, Vol. VI., Par. 488, ante. 

(See original volume.) 

Licence to Disqualified Premises Void. 

Note f b ).—See also R. v. Kingston-upon-Hull Licensing JJ.. supra. 

Disqualified Premises. 

Text and Note ( d ).—Delete words in brackets (S. L. R. Act, 1927). 

(See original volume.) 

Requirements as to Annual Value . . . 

Note (li). See also R. v. Kingston-upon-Hull Licensing JJ. y supra. 

(See original volume.) 

Extent of Premises. 

Note (r).—The definition of “ premises ” as given in the text has 
been replaced by the Finance Act, 1911 (1 & 2 Geo. 5, c. 48), s. 4, which 
provides that in relation to the annual value of licensed premises 
premises ” includes any offices, courts, yards, and gardens which 
arc occupied together with and are within the curtilage, or in the 
immediate vicinity, of the house or place wherein the liquor is sold, 
except any such offices, courts, yards, or gardens as are proved to the 
satisfaction of the Commissioners to be used either altogether or with 
occasional exceptions only for any trade or business which is entirely dis¬ 
tinct from the trade or business carried on in the house or place by the 
licence-holder as such, and also includes any building or place which, 
though not within the curtilage or in the immediate vicinity of the house 
or place where the liquor is sold, is used by the licence-holder for receiving 
or storing liquor, or which, in the opinion of the Commissioners, is used 
by him otherwise than occasionally for any purpose in connection with 
the aale of Jiquor. This new definition was made for the purposes of 
excise ; it does not limit the rights of justices in granting a licence 
(Commissioners of Customs and Excise v. Griffith , [1924] 1 K. B. 163). 
See, further, Phillips v. Lord Advocate (1899), 1 F. (Ct, of Sess.) 828; 
Philip v. Assessor for Elginshire, [1912] S. C. 774; Laurence v. Lord 
Advocate (1889), 53 J. P. 167. 

(See original volume.) 

Absolute Discretion of Justices. 

Note (c).—L icensing justices are quite entitled to ascertain what 
hours of opening and closing an applicant would be willing to adopt, 
and may say that if he is not willing to close within certain times they 
will refuse his application (R. v. Bcesly, Ex parte Ilodson, [1912] 3 K. B. 
583, per Lord Alverstone, C.J.). 

Exercise of Discretion. 

Note (e). —The justices are entitled to grant a licence for a defined part 
of a building although it has internal communication with other parts of 
the building to which the public have access (Commissioners of Customs and 
Excise v. Griffith , [1924] 1 K. B. 735, C. A.). 

Improper Exercise of Discretion. 

Note (m).— See and compare R. v. London County Council, Ex parte 

Corrie, [1918] 1 K. B. 68 (general resolution of London County Council 

to refuse all applications made for their consent to distribute pamphlets 
in public parks). * 

(See original volume.) 

Where Premises have been Altered. 

Note (i).-See also Marshall v. Spicer (1911), 75 J. P. 138 (refusal to 

grant separate licences in respect of premises previously included in one 
licence). 


5 


Laws of England Supplement. 


186—193 

PARAGRAPH 

>TM BF.RS. 

186 . Application . . . for .. . Licence as . .. Previously Held. 

Note (c). —See Par. 61, note (j), ante. 

187 . (See original volume.) 

188. When Power to Refuse Renewal or Transfer is Vested 

in Justices. 

Note (m ).—See, further, liickton v. Hodgson (1913), 110 L. T. 380 (lessee’s 
business managed but not taken over by brewery company, i.e., taking 
possession of his takings over and above a certain weekly allowance for 
the purpose of paying his liabilities ; held that there was no evidence 
of the house being ill-conducted, but that if the brewery company had 
been selling their own beer under the colour of a licence granted to a 
different person, the justices could have held that the house was being 
ill-conducted); R. v. Kingston-upon-Hull Licensing Justices, [1913] 2 K. B. 
425, cited in Par. 75, ante. 

Note (o). —On an application for the transfer of an old beer-house licence 
licensing justices cannot, under their jurisdiction to inquire into the fitness 
of the proposed transferee to hold a licence, take into consideration the 
terms of an agreement entered into by him with a brewery company, 
the owners of the beer house, with regard to the supply and sale of beer 
(R. v. Hyde Justices , [1912] 1 K. B. 645); see also R. v. Underwood , Ex 
parte Beswielc (1912), 76 J. P. 154 ; it may be, however, that justices, as 
the result of a perusal of the agreement, may decide that the applicant is 
unfit (ibid., per Avory, J., at p. 156 ; and see R. v. Northampton Justices 
(1912), Morning Advertiser, 27th March). They may consider the security 
of tenure given to the proposed transferee as a matter wliich may make 
him indifferent to the proper conduct of the business. They may adopt a 
certain minimum notice as being generally desirable and appl} 7 it with 
discrimination to particular cases, see R. v. Holborn Licensing Justices, Ex 
parte Stratford Catering Co. (1926), 90 J. P. 159. 

189. Old Beer-house Licence. 

Note (s ).—Compare Wernham v. R., [1914] 1 K. B. 468 (held that an 
authority to carry on the licensee's business and a licence granted to 
the owner's agent, the licensee having been convicted of felony, was 
a transfer under the Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 

1 Geo. 5, c. 24), s. 23; Freer v. Murray, [1894] A. C. 576, and Tower 
Justices v. Chambers , [1904] 2 K. B. 903, distinguished on the ground 
that they were decisions under the Alehouse Act, 1828 (9 Geo. 4, c. 61), 
and the Licensing Act, 1874 (37 & 38 Viet. c. 49), respectively). 

190. Interruption in Existence of Licence. 

Note (b ).— See, further, Wernham v. R., supra. 

191. Grounds of Refusal must be Specified. 

Note (k ).—See also R. v. Thomas , [ 1S92] 1 Q. B. 426 ; R. v. Northampton 
Justices, supra. 

192. Reference to Compensation Authority. 

Note (/).—As to the competency of a general objection that a district 
is over-licensed, see GoodaJl v. Shaw, [1913] S. C. 630. 

193. Conditions Unconnected with Interests of Public. 

Note (p).—See, further, R. v. Beesly, Ex parte Hodson , supra (relevant 
conditions); R. v. Pit field, [1919] 2 K. B. 249. 

Conditions which may be Attached to Licence. 

Note (r).—See also R. v. Beesly, Ex parte Hodson, supra (where 
justices, having granted an off-licence subject to a condition as to hour> 
of closing, were held to have exceeded their powers ; cases cited arguendo 
being R. v. West Riding of Yorkshire County Council, [1896] 2 Q. B. 386 
(a condition attached to a licence for stage plays not to apply for an 
excise licence to sell liquors held valid); R. v. Sheerness Urban District 
Council (1898), 62 J. P. 563, C. A. (on the same point) ; Oldham Justices 
v. Gee (1902), 66 J. P. 341 (condition to original licensee; discretion 
of justices on transfer); R. v. Bowman, [1898] 1 Q. B. 663 (paymen 
by applicant of a sum of money, as a condition for obtaining a licence, 
illegal) ). (N.B.—This was before statutory compensation was providec.) 

The word “ value ” as used in the Licensing (Consolidation) Act, 
1910 (10 Edw. 7 <fc 1 Geo. 5, c. 24), s. 14 (1) (a), means capital value and 
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not annual value; the monopoly value as fixed by the trustees must 
be an ascertained sum and not an uncertain amount depending and 
calculated upon the takings of the licensed premises, and if justices 
purport to grant a licence without ascertaining and providing for this 
capital monopoly value they are acting in excess of their jurisdiction and 
their licence is void. Under such circumstances tlie Commissioners of 
Customs and Excise are justified in refusing an excise licence to the 
person who holds the justices’ licence, and no writ of mandamus will be 
issued against them on account of such refusal (R. v. Customs and Excise 
Commissioners, [1914] 2 K. B. 390, C. A.); compare R. v. Taylor, R. v. 
Amendt, [1915] 2 K. B. 593 ( queere whether a licence which does not fix a 
definite period for the payment of the annual sums to secure the mono¬ 
poly value is void); S. C. cited in title Estoppel, Par. 508, note (i), 
ante. The words “ if they were not licensed ” mean if the premises 
had no licence at all; they do not mean “ if they were not so licensed ” 
(Customs and Excise Commissioners v. Curtis, [1914] 2 K. B. 335, where 
the Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 
s. 14 (1), was fully considered, and it was held in the case of a full licence 
granted to the holder of a beer-house licence that the monopoly value 
must be calculated on the difference between the value which the premises 
would bear when licensed as a fully-licensed house and the value of the 
same premises if they were not licensed at all). See also R. v. Pit field. 
[1919] 2 K. B. 249. 

Ordinary Removal. 

Note (u).— But removal may be refused upon the sole ground that it 
would confer a great pecuniary gain upon the applicant, and that the 
public would lose the monopoly value which would be payable if a new 
licence were applied for and granted ; he ought therefore to apply for a new 
licence and pay monopoly value (R. v. County of Southampton i Confirming 
Authority, Ex parte Slade, [1929] 1 K. B. 203, C. A.). 

Notice to Owner of Undertaking Required. 

Note (d). —See also R. v. Crewe Licensing Justices, Ex parte Bricker 

(1914), 111 L. T. 1074. 


Power to Refuse Old On-Licence. 

Note (g ).—See also R. v. Kingston-upon-IIull Licensing Justices, [1913] 
2 K. B. 425, cited in Par. 75, ante. 

(See original lolume.) 

Delegation of Powers. 

Note (k).—A delegation of the powers of the compensation authority 
to the licensing committee so that the two bodies are identical is contrary 
to the spirit of the Act, see R. v. Sheffield JJEx parte T. Rawson & Co. 
(1927), 91 J. P. 193. 

(See original volume.) 

Appointment of Additional Member of Committee. 

Note (p ).—While a member of the compensation authority may give 
evidence in opposition to the renewal of a licence, it is improper for him to 
resume his seat on the bench and take further part in the proceedings 
(Mitchell v. Croydon Justices (1914), 111 L. T. 632). Members of the 
renewal authority may sit as members of the compensation authority ; 
but the fact that they have been parties to the resolution referring the 
question of renewal to the compensation authority and have authorised a 
solicitor to appear on their behalf and oppose the renewal is evidence of 
bias which disqualifies them from sitting (Rrome United Breweries Co. v. 
Bath JJ., [1926] A. C. 586). The mere fact, however, that a justice has 
originated an objection to the renewal does not disqualify him from sitting 

on the compensation authority (R. v. Leicester JJ., Ex parte AUbriahton 
[1927] 1 K. B. 557). y 9 

Procedure. 

Note (g).—The compensation authority are bound to proceed upon 
the report of the licensing justices if it is primd facie a good report and 
to proceed by way of prohibition is not the proper way to apply to get 
such report (if wrong) set aside (R. v. Chester Licensing Justices Ex narte 

jraSfft* b sa *“ *•»* «“*• cZ- 

field , [19211 K. B. 480 (the compensation authority has power only to 
deade whether or not the renewal of a licence should be refused, and not 
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to renew the licence ; if authority is equally divided and gives-no decision, 
licence continues). As to the right of licensing justices to sit on the com¬ 
pensation authority, see Frome United Breweries Co. v. Bath JJ., supra. 

(See original volume.) 

Evidence as to Particular Licence Essential. 

Note (a).—See Colchester Brewing Co., Ltd. v. Tendring Licensing 
Justices, [1915] 3 K. B. 48 ; affirmed, [1916] 2 K. B. 126, C. A., 'cited in 
Par. 108, notes (a), (6), ante. The compensation authority are entitled to 
look at an ordnance sheet, the contents of which are properly proved or 
admitted, and which fairly represents the locality at the time when they 
are asked to look at it, in coming to the conclusion whether a particular 
licence is or is not required for the wants of the neighbourhood (Colchester 
Brewing Co., Ltd. v. Tendring Licensing Justices, supra, per Pickford and 
Bankes, L.JJ., disapproving Raven v. Southampton Justices , [1904] 1 K. B. 
430, cited in original volume, if and so far as it decided that under no 
circumstances can an ordnance sheet be made use of). 

Evidence Admissible by Compensation Authority. 

Note (e ).—Where licensing justices consider an offer of contribution to 
the compensation fund they take into account an extraneous matter 
which must necessarily influence them when sitting as the compensation 
authority (R. v. Sheffield JJ., Ex parte T. Rawson 6c Co. (1927), 91 J. P. 
193). 

Note (/).—See, further, R. v. Newington Licensing Justices, Ex parte 
Makcmson, [1914] 2 K. B. 710 (wilful delay on the part of the parties 
interested in the compensation money no ground for refusing a further 
provisional licence). 

(See original volume.) 

Hotels and Places of Entertainment. 

Note (/).—See, further, Ex parte hlolborn and Frascati , Ltd. (1914), 
30 T. L. R. 614 (held that justices might require evidence of gross receipts 
from the sale of intoxicating liquors at a restaurant and also evidence of 
the gross receipts from the whole of the business). 

(See original volume.) 

Expenses. 

Note (d ).—The expense of defending a writ of prohibition seeking to 
quash one of its judicial orders on tbe ground of bias is an expense incurred 
by the compensation authority in the performance of its duty, as such, 
and is payable out of the compensation fund (A.-G. v. Thomson, [1913] 
3 K. B. 198). See also R. v. Sheffield JJ ., Ex parte T. Rawson 6c Co., 
supra, where, following an unsuccessful defence by the compensation 
authority, costs of both sides were ordered to be paid out of the fund. 

Deductions from Rent. 

Note (g ).—See, further, Pumford v. Butler (If.) 6c Co., Ltd., [1914] 

2 Ch. 353 (promise by lessee to pay compensation fund charges formerly 
deducted by him held not enforceable). 

“ Unexpired Term.” 

For the two last lines of this paragraph in original volume, read ol 
the lessee includes only the unexpired term of the existing lease, and not 

the term of the reversionary lease.” 

Note (i ).—The rule stated in the text of original volume, amendeo 
as above, applies also where an extension has been granted of a reversionary 
lease without any interval between the original term and the commence¬ 
ment of the reversionary term, although the extension granted may be 
subject to forfeiture in the event of the lease being forfeited (Knight v. 

City of London Brewery Co., [1912] 1 K. B. 10). 

% 

Nature and Effect of Deductions. 

Note (k ).—A tenant for life is not entitled to be repaid the amount o 
such deductions out of compensation paid on a refusal of renewal of t e 
licence (Re Fox, Fox v. Moore (1911), 130 L. T. Jo. 484). 

Value of Licensed Premises. 

Note ( o). —As to what matters should be taken into consideration in 
estimating the annual licence value of the premises, see Truman, Ilanbury, 
Buxton 6c Co., Ltd., Petitioners, Re “ The Eagle ” Public House (1912), 
107 L. T. 385, C. A. ; [1913] W. N. 219, H. L. 
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Determination of Amount. 

Not® (r).—The compensation authority cannot appeal against the 
decision of the Commissioners as to the amount of compensation settled 
by them, as they are not “ persons aggrieved ” within the meaning of the 
Finance Act, 1894 (57 & 58 Viet. c. 30), s. 10 {Liverpool Compensation 
Authority v. Inland Revenue Commissioners , [1913] 1 K. B. 165). As to 
the power of the court to enlarge the time for delivery of the written 
statement required of the grounds of appeal, see Re Plymouth Breweries , 

[1918] 1 K. B. 573. 

Note (s ).—The Commissioners should make reasonable inquiries as to 
the amount of compensation money payable, and not fix it without 
giving the parties full opportunity of meeting an}" objection, and of doing 
what can be done to avoid an appeal (Re Hardy's Crown Brewery, Ltd. 
and St. Philip's Tavern , Manchester (1911), 103 L. T. 520, C. A.). There 
is no obligation upon a claimant for compensation to submit to the com¬ 
pensation authority for approval an agreement as to the amount of com¬ 
pensation, and consequently, if no such agreement is submitted, he is 
entitled to have the claim referred to the Commissioners of Inland Revenue 
under the Licensing Rules, 1910, r. 31 (R. v. Sheffield Justices , Ex parte 
Morrison, [1916] 1 K. B. 682). 

The compensation authority, on any question of law arising as to the 
division of compensation money, has power to state a case for the opinion 
of the King’s Bench Division ( Ecclesiastical Commissioners for England v. 
Page , [1911] 2 K. B. 946), but when the authority has determined the 
apportionment of compensation amongst the various parties interested, a 
mandamus directing it to hear the matter over again will not be granted 
unless it has considered matters entirely outside its jurisdiction, and not 
merely because it has decided erroneously questions of law or fact sub¬ 
mitted to it (It. v. Monmouthshire Justices, Ex parte Nevill (1913), 109 
L. T. 788, C. A. ; R. v. Cheshire Justices, Ex parte Heaver Brothers , Ltd. 
(1912), 29 T. L. R. 23). 


Application of Compensation. 

Note (h).—Ecclesiastical Commissioners v. Page, now reported [1911] 
2 K. B. 946 ; Re Bladon, affd., [1912] 1 Ch. 45, C. A. ; see also Ex parte 
Freeholders of the. “ Rising Sun " Beerhouse , Cwmtillery, Monmouth (1912), 
76 J. P. (Journal) 495 ; Re Bentley's Yorkshire Breweries , Ltd., [1909] 
2 Ch. 609 ; R. v. Cheshire Justices, Ex parte Heaver Brothers, Ltd., supra. 

Note (c). —When a compensation authority Inis heard and determined 
an application for the apportionment of compensation money among the 
various parties interested, mandamus will not lie directing it to hear the 
matter over again merely because its decision is erroneous on questions 
of law and fact (R. v. Cheshire Justices , Ex parte Heaver Brothers, Lid., 
supra ; R. v. Monmmtlhshire Justices , Ex parte Nevill, supra). 

(See original mlume.) 


Who is an Aggrieved Person. 

Note (<s). —See also Cooke v. Bolton Justices (1911), 76 J. P. 67 (owners 
held to be aggrieved persons). 

(See original volume.) 

Disqualification on Appeals. 

Note ( h ).—See Par. 201, ante. 

(See original volume.) 

Hearing of Appeal. 

Note (m).—For the first four lines of the above paragraph read “ The 
court of quarter sessions may adjourn the hearing of the appeal from 
one sessions to another (m), or may grant the renewal, transfer or special 
etc.” ; and for note (m) substitute as follows : “ ( m) Licensing (Consolida¬ 
tion) Act, 1910, s. 29 (4), from which the words ‘ at such session,’ which 
were contained in the Alehouse Act, 1828, s. 27, have been omitted. These 
words formerly took away the right of quarter sessions to adjourn the 
appeal from one quarter sessions to another (7?. v. Belton (1848) 11 0 B 
379 ; Ex parte Evans, [1894] A. C. 16).” 

Note (n).— Under this sub-sect, the court of quarter sessions has 
original jurisdiction to grant the renewal of a licence to any person who 
might have applied for such renewal to the licensing justices (Parkas 
IHMey Justices, [1913] 1 K. B. 1). It has been the practice it quarter 

9 


V. 


231 240 

PARAGRAPH 

NUMBER?. 

231 

{con'd.). 


Laws of England Supplement. 


sessions on appeals against the refusal of the renewal of a licence, when 
it appears that the occupier or licence-holder has a character which does 
not commend itself to the court of quarter sessions, for quarter sessions to 
renew the licence on the understanding that a new tenant will be found 
immediately and put in (Parkes v. Dudley Justices, supra, per Avory, J.). 

Note (o).— These words were further considered in Piper v. St. Maryle . 
bone Licensing J.J., [1928] 2 K. B. 221, holding that the decision is final and 
no appeal lies by way of case stated. 


232 . 


Where Appeal Dismissed. 


Note 

Justices, 


(d).— Sect. 246 repd. See also P. v. West Biding of Yorkshire 
[1918] 1 K. B. 362 (claim for item disallowed on taxation). 


Costs Payable by Treasurer of County or Borough. 

Note (?).— See also B. v. Salford Hundred Justices, [1912] 2 K. B. 567 ; 
Parkes v. Dudley Justices, and B. v. West Biding of Yorkshire Justices, 
supra ; Jones v. Hatherfon, [1917] 2 K. B. 413. 


Where Appeal Succeeds. 

Note (/•). The practice of K. B. D. is to give costs both in the superior 
court and in the courts below for or against the licensing justices as if 
ordinary litigants (Jones v. Hatherfon, supra). It had been previously held 
that where upon the hearing of a special case justices, being respondents, 
do not appear, the court does not in ordinary circumstances give costs 
against them, although in Cooke v. Cooper, [1912] 2 K. B. 248, as appears 
from B. v. Salford Hundred Justices, [1912] 2 K. B. 567, at p. 574, on a 
successful appeal against a refusal by justices to renew a licence, the court 
awarded costs under the S. C. J. (Procedure) Act, 1894, s. 2 (3) (now S. C. J. 
(Consolidation) Act, 1925, s. 25 (3) ), the only reason being apparently 
that the justices had raised the point before quarter sessions which led 
to the case being stated. The cases of B. v. Jjondon (Strand Division) 
Justices, Ex parte London County Council (1898), 78 L. T. 559, and B. 
v. Staffordshire Justices, [1898] 2 Q. B. 231, were not, however, cited 
in that case, and the court expressly guarded against the case being 
referred to as an authority that the court would in such a case give to a 
successful licensee as against justices the costs of a special case stated 
by quarter sessions in a licensing appeal, and in B. v. Ashton, Ex parte 
Walker (1915), 79 J. P. 444 (which, though not expressly cited in Jones v. 
Hatherfon, supra, must now be taken as overruled), the general rule that 
justices are not parties in the sense that they can be ordered to pay the 
costs was formally affirmed by the court. 

Costs Allowed to Justices. 

Note (m).—See Par. 124, ante. 


233 . 

234 - 236 . 

237 . 


238 . 

239 . 



Taxation. 

Note (r).—See also B. v. West Biding of Yorkshire Justices, supra. 

(See original volume.) 

Justices’ Licence. 

Note (q ).—See also B. v. Richmond Confirming Authority, Ex parte 
Howitt, [1921] 1 K. B. 248, Par. 153, note (t), ante; B. ( Flanigan) v. 
Armagh County Justices (1922), 56 I. L. T. 46. 

(See original volume.) 

Quarter Sessions. 

Note (d). —See, further, Hickton v. Hodgson (1913), 110 L. T. 380 
(held that although a case stated was not an appeal on the facts as well 
as the law, the court had power to consider whether the conclusion of 
quarter sessions from the facts found was correct, and to allow an appeal 
where a conclusion of fact was supported by no evidence) ; Mitchell 
v. Croydon Justices (1914), 30 T. L. R. 526 (where the court refused to 
overrule the decision of licensing justices on a question of fact) ; Jones v. 
Hatherfon , supra (costs of licensing justices on special case). 

Note (e).—See, further, Colchester Brewing Co., Ltd. v. Tendring 
licensing Justices, [1916] 2 Iv. B. 126, C. A. 

Note [g ).~Now S. C. J. (Consolidation) Act, 1925, ss. 31 (1) (f), 25 (1). 

(See original volume.) 
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General Closing Hours in the Metropolis. 

Notes (t), (k ).—The Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 
1 Geo. 5, c. 24), s. 54, and Sched. VI., were repealed by the Licensing 
‘Act, 1921 (11 & 12 Geo. 5, c. 42), s. 6, Sched. I. In the metropolis (defined 
as in note (Jc) ) the hours during which intoxicating liquor may be sold in 
any licensed premises (i.e., any premises or place where such liquor is 
sold by retail under licence (s. 18) ), or registered club, for consumption 
on or off the premises are as follows :— 

Weekdays. —Between 11 a.m. and 11 p.m. for nine hours, with a break 
of at least two hours after 12 noon. 

The actual “ permitted hours ” (defined in s. 20) are such as are fixed 
by order of the licensing justices in the case of licensed premises, and 
in accordance with club rules in the case of a registered club. Pending 
any decision, the hours are between 11.30 a.m. and 3 p.m., and between 
5.30 p.m. and 11 p.m. 

For rules as to making or varying any order, see Stat. R. & 0., 1921, 
No. 1313. 

Sundays. —See Par. 242, infra. 


Elsewhere. 

Notes (n), (t).—See notes (?•), {Jc), supra. Similarly, the hours elsewhere 
are as follows :— 


Weekdays. —Between 11 a.m. and 10 p.m. for eight hours, with a break 
of at least two hours after 12 noon (s. 1 (1) ). But the licensing justices, 
having regard to the special requirements of the district, direct the 
substitution of eight and a half for eight hours and 10.30 p.m. for 10 p.m. 
(s. 1 (1) (b) (i) ), and/or the substitution of some hour earlier than 11 a.m., 
but not earlier than 9 a.m. (s. 1 (1) (b) (ii) ). 

The power under (i.) also applies to the special requirements during 
part of a year of 8 consecutive weeks or more (Licensing (Permitted 
Hours) Act, 1934, s. 1 (1) ). This meets the summer time difficulty, on 
which see R. v. Sussex Licensing JJ ., Ex parte Bulb (1934), 50 T. L. R. 
410, C. A. For the validation of pre-Act directions, see s. 1 (3). 

The actual permitted hours within the above limits are fixed by the 
justices or club rules (see Metropolis, supra), but pending any decision 
the hours are between 11.30 a.m. and 3 p.m. and between 5.30 p.m. and 
10 p.m. (Act 1921, s. 1 (2) ; Act 1934, s. 1 (2) ). 


Extension where Supplied with Meals.— Licensed premises or 
registered clubs which, to the satisfaction of the justices, are structurally 
adapted and bond fide used for habitually providing for persons frequenting 
the premises substantial refreshment to which the sale of intoxicating 
liquor is ancillary may add one hour at the end of the permitted hours 
in the weekday evening, provided that any intoxicating liquor sold during 
the hour is sold only for consumption at a meal served in the portion of the 
premises set apart for meals and the drinking bar is closed during that hour. 

The holder of the licence or secretary of the club must give fourteen 
days’ notice in writing to the superintendent of the police of the district of 
the date on which he intends to avail himself of these provisions, and 
also of his intention to cease so to avail himself. He must also keep 
permanently affixed in some conspicuous place a notice that the provisions 
of this section apply to the premises (Act 1921, s. 3). For further rules 
as to the grant of the justices’ certificate under this section, see Stat. 
R. & O., 1921, No. 1313. It is irrelevant for the justices to consider 
the rural character of the district, or whether the grant would effect an 
alteration of hours, or whether there are other licensees equally entitled 
to obtain certificates {R. v. Spelthorne Licensing JJ., Ex parte Turpin 
[1926] 2 K. B. 519). 

Where the justices withdraw the certificate there is no right of appeal to 
Q. S. {Re Coletta, [1932] 1 K. B. 501, C. A.). 

Orders of the justices under ss. 1—3, supra, apply to all licensed 

premises and, if applicable, to all registered clubs in the district. They 

may be varied by subsequent order and published in the prescribed 
manner (s. 12 (2) ). 


Sundays.— See Par. 242, infra. 


Christmas Day and Good Friday 

Text and Note (o).-See now Par. 241, supra. Similarly, the hours on 
Sundays, Christmas Day, and Good Friday are as follows :—For five hours, 
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of which not more than two must be between the hours of 12 noon and 
J p.m., and not more than three between 6 p.m. and 10 p.m. 

Ihe permitted hours within these limits are fixed by thq same means 
as in the case of weekdays ( supra ), but pending any decision the hours 
are between 12.30 p.m. and 2.30 p.m. and between 7 p.m. and 10 p.m 
(Licensing Act, 1921, s. 2). r 

The club committee (or justices) have no discretion to fix the five hours 
at such times as they choose ; not more than two must be between 12 and 

3 p.m., and not more than three must be between 6 and 10 p.m. ( Broirn v 
Joyce , [1931] 1 K. B. 643). 

(See original volume.) 


Power of Licensing Justices to Vary Closing Hours. 

Notes (c)—(«).—R epd. by Licensing Act, 1921, s. 6, Sched. I.; see Par. 
241, supra. 


Wales. 

1 i.xr and Notes (g), (h ).—See now Par. 241, supra. The hours are as 
for Elsewhere (Par. 241, supra), except that there are no permitted 
hours for licensed premises in Wales and Monmouthshire on Sundays, or on 
('hristmas Day when it falls on a Sunday (Licensing Act, 1921, s. 2(1)). 

London. 

Note (?’).—See Par. 247, ante. 


Effect of Six-Day Licence. 

Note ( m ).—See also Harries v. Thomas (1917), 86 L. J. (k. b.) 812 
(admission to licensed premises held not to constitute prund facie evidence 
of opening for sale). In the text delete “ and the provisions . . . Good 
Friday ” (Licensing Act, 1921 (11 & 12 Geo. 5, c. 42), s. 6, Sched. I.). 

Abatement of Duty. 

Note (p). —As to the revocation of duty in the case of a six-day licence, 
see Finance Act, 1912 (2 & 3 Geo. 5, c. 8), s. 3. 


Abatement of Duty. 

As to the hours now applicable, see Par. 241, ante. 

Note ( b ).—As to the reduction of duty in case of Sunday and early 
closing licences, see, further. Finance Act, 1912 (2 & 3 Geo. 5, c. 8), s. 3. 

253. Refreshment House. 

Note ( d). —See, further, Amorefte v. James , [1915] 1 K. B. 125 (keeping 
of refreshment house under an excise licence held not to exclude the 
operation of the Sunday Observance Act, 1677 (29 Car. 2, c. 7) ) ; title 
Time, Par. 879, post; Stat. R. & 0., 1917, No. 56. 


254-256. 

257-259. 


260. 

261. 

262. 


Closing Hours. 

Note ( e) — {g). —But as there are now no hours during which premises 
licensed for the sale of intoxicating liquors by retail are “ required to be 
closed ” (see Par. 241, notes, ante , as to “ permitted hours ”), this section 
as amended has become inoperative ( Smith v. Fennell , [1924] 1 K. B. 556). 

(See original volume.) 

Travellers and Lodgers. 

Text and Notes. —The Licensing Act, 1921 (11 Sc 12 Geo. 5, c. 42), 
s. 6 (2), Sched. I., repealed Act, 1910, s. 61, and thus abolished the ex¬ 
emption of the bond /b/e-travcller and of the railway traveller. For present 
exemptions, see Par. 331, post. 

General Order of Exemption. 

Notes (i) — (m). —Sects. 55 and 56 are now applicable to registered clubs ; 
but for closing hours, sec Par. 241, ante (Licensing Act, 1921, s. 6, Sched.). 

(See original volume.) 

Special Order of Exemption. 

Note (s). —See notes (i) — (m), Par. 260, supra. See also R. v. Butt, Ex 
parte Brooke (1922), 38 T. L. R. 537 (special application should be made by 
the licence-holders). 

Note (l ).—See also R. v. Inglis , Ex parte Cole-Hamilton (1921), 124 
L. T. 704 (a regular market or fair day is not a special occasion within the 
section as restricted by the Orders of the Central Control Board); R. v. 

12 


PARAGRAPH 

NUMBERS. 

262 

(contd.). 


263-264. 

265. 


266. 

267. 


268-281. 
282. 


283-284. 

285. 


286. 

287. 


VOL. XVIII.— Intoxicating Liquors. 262—288 


Butt, Ex parte Brooke, supra (weekly market day not a speoial occasion) • 
R. v. Sussex JJ., Ex parte Bubb, [1933] 2 K. B. 707 (summertime not a 
special occasion and certiorari would lie); R. v. Lancashire JJ., Ex parte 

Commissioners of Customs and Excise (1934), 98 J. P. 307 (Sunday excur- 
won traffic; not special). 


(See original volume.) 

To Innkeepers. 

Text and Note (c). —Delete “ now apparently extended to six ” • and 
alter note (c) to Revenue Act, 1802, s. 13. 

Note ( d). Delete the first two Acts. The Licensing (Consolidation) 

Act, 1910, s. 64, has effect notwithstanding the provisions of Licensing 
Act, 1921, see ibid., Sched. I. g 


(See original volume 


Effect of Occasional Licence. 

Note (i ).—See Par. 265, note (d), supra. 

Note (A:).-—See also R. v. Lewie, Ex parte Duniell (1919), 36 T. L. R. 
69 (maximum price of spirits on u licensed premises ”). 

(See original volume.) 

Transfer of Licence. 

. Note (e).—See Lord Advocate v. Nicol (D. d J.) t [1915] S. 0. 735, cited 
in title Revenue, Pars. 1408, 1410, post. 

(See original volume.) 

Canteens. 

Note (m). A .Territorial non-commissioned officers’ mess, generally 
called the sergeants’ mess, does not come within the exemption (Ehrmann 
v. Scott (1917), 82 J. P. 4S). The Licensing Act, 1921, s. 8(1) (sec Par. 
482, infra), does not apply to canteens under a Secretary of State or the 
Admiralty, nor to any authorised naval, military, or air force mess (ibid., 

s. 8 (2) ). These canteens are also exempt from the provisions of the 
Act relating to closing hours (s. 5). 

(See original volume.) 

Clubs. 

Note (t ).—The provisions of the Licensing Act, 1921, Pt. I., in general 
refer to a registered club as well as to licensed premises. 

House of Commons. -Sales are regulated solely by the House within its 
privileges (R. v. Oraham-Campbell, Ex parte Herbert (1934), 51 T. L. R. 



Offences Relating to Sale of Intoxicating Liquors. 

Distribution of Intoxicating Liquors. —No person may either by 
himself or by any servant or agent— 

(a) Sell, supply, distribute, or deliver, or induce any person to sell 
etc., any intoxicating liquor from any vehicle or receptacle unless before 
despatch the liquor has been ordered and the quantity, description, and 
price, with name and address of the person to whom it is to be supplied, 
has been entered in a delivery-book or invoice carried by the person 

delivering the liquor, and in a day book kept on the premises from which 
the liquor is despatched ; or 

(b) Carry or convey in any vehicle or receptacle while in use for dis¬ 
tribution or delivery of intoxicating liquor any such liquor not entered 
as above; or 


(c) Distribute or deliver any intoxicating liquor at any address not 
specified in such delivery-book, invoice, or day-book ; or 

(d) Refuse to allow any constable to examine such vehicle or receptacle 

or such delivery-book or invoice. * 

The licence-holder is not liable if he proves that the offence was com 

nutted by his servant or agent without his knowledge or consent (Licensing 
Act, 1921, supra, s. 7 (1) ). v ® 


The above does not apply to sale etc. to a trader for the purposes of 
his trade or to a registered club for the purposes of the club (s. 7 (2) ) 

Long Pull. —No person in any licensed nremiqpq nr l , 

ma H 8 L U s°-25 Ply intOXiCat 7 3 liquor exceedi "g the amount afked Tor (s9). 
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299 - 302 . 

303 . 


304 . 


305 - 315 . 


Sales without Justices’ Licences. 

Note (u ).—An executory agreement for sale entered into on un¬ 
licensed premises is not a sale within the Licensing (Consolidation) 
Act, 1910, s. 65 (1) ( Titmua v. Littlewood, [1916] 1 K. B. 732). Although 
under this sect, the sentence of imprisonment for a contravention of the 
provision is one month only, justices have power under the Summary 
Jurisdiction Act, 1879, s. 5, to impose a term of three months’ imprisonment 
if default be made in payment of the fine, and if there be not sufficient 
distress to satisfy it (R. v. Leach, Ex parte Fritchley, [1913] 3 K. B. 40, 
following R. v. Hopkins, [1893] 1 Q. B. 621). See now Criminal Justice 
Administration Act, 1914, which partially repealed that section. 

Whether the addition of a medicine to wine makes the mixture cease 
to be a wine depends on the proportion (Sharp v. Sparkes (1926), 70 Sol. 
Jo. 1069). 

Occupier Privy to Sale. 

Note (e).—See also Griffin v. Deveson (1922), 128 L. T. 151 (evidence 
of previous sales admissible to show system). 

Unlicensed Person Selling on Licensed Premises. 

Note (/).—See, further, Mellor v. Lydiate , [1914] 3 K. B. 1141. 

(See original volume.) 

Place of Sale. 

Note (m). —The test in Pletts v. Beattie, that the sale takes place at 
the premises where the liquor is appropriated to the contract, was applied 
in Mizen v. Old Florida , Lid. (1934), 50 T. L. R. 349. See also Jones 
v. Mighall, infra . See, further, Licensing Act, 1921, s. 7, Par. 288, 
supra. 

(See original volume.) 

Unauthorised Sale by Servant. 

Note (p). —See, further, Licensing Act, 1921, s. 7, Par. 288, supra. 

Sale by Agent of Unlicensed Principal. 

Note (s).— See, further, Mellor v. Lydiate, supra (licensed premises 
owned by brewer who supplied the liquor sold by his manager living on 
the premises and holding a justices’ licence ; held that a sale by the 
manager was not a sale by the brewer within the Licensing (Consolidation) 
Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), s. 65, and that the brewer did 
not require a justices’ licence); Jones v. Hartley (1918), 88 L. J. (k. b.) 271. 

Sunday Sale with Six-Day Licence. 

Note ( b ).—See also Harriet v. Tliomas (1917), 86 L. J. (k. b.) 812 
(evidence held insufficient to prove sale). The justices have no power 
to grant special exemption (R. v. Jjincashire JJ., Ex parte Commissioners 
of Customs and Excise (1934), 98 J. P. 307). 

(See original volume.) 

Incoming Tenant Unlicensed. 

Note (e).—For an improper arrangement where the old tenant continued 
to hold the licence on behalf of the new tenant who was not his agent, see 
Mac Fisheries , Ltd. v. Harrison (1924), 93 L. J. (k. b.) 811. 

( Sec original volume.) 

Restaurant Without Licence. 

Note ( q). —Where a waiter at the restaurant buys for a customer from 
other licensed premises there is no sale by the waiter and no offence 
{Jones v. Mighall (1932), 96 J. P. 395). See also Mizen v. Old Florida , 
Ltd., supra. 

Sale by Retail Without Licence. 

Note {v).~C ook v. Stockwell (1915), 84 L. J. (k. b.) 2187 (brewer supplied 
private customers with beer greatly in excess of the amount which t ey 
could consume ; on the conviction of such customers for selling v ithout a 
licence to troops in the neighbourhood, he was convicted on the evi ence 
of aiding and abetting them). 

{See original volume.) 
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What Constitutes Permitting Drunkenness. 

Note (*).—See, further, Townsend v. Arnold (1911), 75 J. P. 423 
(reasonable steps taken by the licensee to prevent drunkenness). 

Note (a).—When a sober person orders two drinks at the same time, 
it is a reasonable step for the barman to ascertain whether the second 
drink is intended for consumption by a sober person (Radford v. Williams 
(1913), 110 L. T. 195). 

Selling to a Drunken Person. 

Note (t). As to the criminal liability of an employer for the acts of 
his servant, see also Armitcuje ., Ltd. v. Nicholson (1913), 108 L. T. 993 ; 
Wilson v. Fleming (1913), 51 Sc. L. R. 72, cited in title Agency, Par. 459, 
note (/), ante ; title Nuisance, Par. 921, post. 

Procedure. 

Note (c).—S ee also Parker v. Sutherland (1917), 86 L. J. (k. b.) 1052, 
cited in title Magistrates, Par. 1235, note (p), post. 

(See original volume.) 

Power of Search. Seizure. 

Note (/). The sect, is not excluded from application to registered 
clubs by Licensing (Consolidation) Act, 1910, s. 96 (Hammond v. Hanlon. 
[1935] W. N. 9). 

Persons Found on the Premises. 

Note ( h). The justices are not entitled to determine whether a proper 
amount of liquor has been seized (Hammond v. Hanlon , supra). 

(See original volume.) 

Sale to Children. 

Text and Note (o).—Alter second reference to Children and Young 
Persons Act, 1933, s. 5. Instead of the first, see Intoxicating Liquor (Sale 
to Persons under Eighteen) Act, 1923. The holder must not knowingly 
sell or allow any person to sell, nor must any servant of his knowingly sell, 
to a person under 18 any intoxicating liquor for consumption on the 
premises. No person under 18 may purchase or attempt to purchase in 
licensed premises such liquors for his consumption therein. This does not 
prevent the sale, supply or purchase of beer, porter, cider or perry to or 
by a person over 16 where for consumption at a meal to be consumed at 
the same time in the part of the premises usually set apart for meals, not 
being a bar as defined in Act, 1933, supra , s. 6 (5) (Act, 1923, s. 1 (1) ). 

The holder or any servant of his must not knowingly allow any intoxi¬ 
cating liquor to be consumed by a person under 18 in a bar as defined 
above on his licensed premises. 

No person may purchase or attempt to purchase any intoxicating 
liquor for consumption by a person under 18 in such a bar (s. 1 (2) ). 

As to penalties, see s. 1 (3). 

(See original volume.) 


Allowing Child to be on Licensed Premises. 

Text and Note (g ).—For “ except . . . closing ” substitute “ during 
the permitted hours ” (Children and Young Persons Act, 1933 s 6 (1)) ° 

Text and Note (h). —For “ was . . . age ” read “ had’ apparently 
attamed the ago ” (ibid., s. 6 (3) ). J 

Note (i).—Ibid. f s. 6 (2). 

Note (l).—Ibid., s. 6 (4); s. 6 (5). As to what is “ mainly or exclusively 
used for the sale or consumption of intoxicating liquor,” see Donaahue 
v, Intyre, [1911] S. C. (J.) 61 (room in a bar separated b ; partit^here 
luncheons and intoxicants sold ; no); Pilkington v. Ross , [1914] 3KB 
321 (kitchen in a small beer-house fittted up and used as a drinking-room’ 
as weil as for domestic purposes ; yes). For the purpose of ascertaining 
what is the mam user of a room the day cannot be split up into parts in 
reference to the user of the room during such parts of the day (ibid, at 

p. oZo). 9 


Sale Not by Standard Measure. 

Note (»).-“ Any person ” includes any person who does the physical 
act of appropriating liquor to a contract of sale and handing it over to 
the purchaser ( Caldwell v. Bethdl, [19131 IK B 11 Qi I 

excess of the measure of intoxicating liquor aslmd for must .w p “ 

(Licensing Act, 1921, s. 9). 4 must not be suppled 
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(See original volume.) 

Infringing Closing Hours. 

Note (.5).— Sect. 61 is repealed by Licensing Act, 1921 (11 & 12 Geo. 5, 
c. 42), s. 6, Sched. I. Subject to the provisions of this Act, no person 
may, except during permitted hours, (a) either by himself or any servant 
or agent, sell or supply to any person in any licensed premises or regis¬ 
tered club any intoxicating liquor to be consumed either on or off the 
premises ; or (b) consume in or take from such premises or club any such 
liquor (s. 4). The prohibition is absolute ; thus it is an offence to consume 
liquor after prohibited hours, even where it was not sold or supplied on 
those premises but was brought into the premises by the consumer (Cald¬ 
well v. Jones , [1923] 2 K. B. 309), or even where it was supplied during the 
permitted hours ( Feeney v. Miller , [1925] S. C. (J.) 65). It is an offence to 
supply liquor after permitted hours to a resident’s guests though the 
resident orders and pays for it (McBain v. Mitchell , [1927] S. C. (J.) 57). 

The sect, does not make the licensee an insurer that no unauthorised 
person will do the prohibited acts (Adams v. Camfoni , [1929] 1 K. B. 95 
(unauthorised act of errand boy) ). 

The word ‘‘ club in this section refers to the club premises, and not the 
association of members ; hence there is no offence where the supply to 
members during non-permitted hours takes place at temporary premises of 
the club (Watson v. Cully , [1926] 2 K. B. 270). 

Exemptions.—The following are not prohibited or restricted :— 

(a) Sale or supply to or consumption by any person of liquor (t.e., intoxi¬ 
cating liquor) in any licensed premises or registered club where he is residing; 

(b) The ordering of liquor to bo consumed off the premises or the 
despatch by the vendor of liquor so ordered ; 

(c) Supply of liquor for consumption on licensed premises to any private 
friends of the holder of the licence bond fide entertained by him at his 
own expense, or the consumption by persons supplied ; 

(d) Consumption of liquor with a meal by any person in licensed pre¬ 
mises or registered club at any time within half an hour after the con¬ 
clusion of permitted hours, provided the liquor was supplied during 
permitted hours and served at the same time as the meal and for con¬ 
sumption at the meal; 

(e) Sale of liquor to a trader for the purposes of his trade, or to a club 
for the purposes of the club ; 

(f) Sale or supply of liquor to or in canteens authorised by a Secretary 
of State or the Admiralty, or to any authorised mess of officers or non¬ 
commissioned officers of His Majesty's forces (s. 5). 

Sect. 5 (b) applies only to transactions which are not completed sales 
(Valentine v. Bell, [1930] S. C. (j.) 51 (customer paid : liquor sent by 
message boy ; sale within s. 4) ; Sinclair v. Beattie , [1934] S. C. (J.) 24 
(similar case except that messenger was intercepted); Mizen v. Old 
Florida , Ltd. (1934), 50 T. L. R. 349 (completed sale) ). 


332 - 333 . 

334. 

335 . 

336 . 


337 . 


Three Offences. 

Note (a). —See also Packer v. Sutherland , supra. 

(See original volume.) 

Entertainment of Friends. 

Note (/).—See now Par. 331, note (s) y supra. 

(See original volume.) 

Evidence of Keeping Open for Sale. 

Note (i). —See also Williams v. Tippett (1917), 86 L. J. (K. b.) 828 
(evidence of sale during prohibited hours). 

Note (n). —See, further, Bristow v. Piper , [1915] 1 K. B. 271 (beer 
put into customer's bottle, paid for at the time it was ordered, and placed 
in stable-yard within the curtilage of the premises ; transaction of sale 
complete when bottle placed in the stable-yard; removal by customer the 
following morning during prohibited hours did not render the licensee guilty 
of offence within the Licensing (Consolidation) Act, 1910, s. 61). 

Evidence Insufficient to Convict for Keeping Open. 

Note (o). —See also Harries v. Thomas (1917), 86 L. J. ( K - b.) 8 
(evidence of admission to licensed premises held insufficient to establis 

primd facie case). 
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(See original volume .) 

See now Par. 331, note ( 5 ), ante . 

(See original volume.) 

Forgery of Licence. 

Note (r).—See now Forgery Aot, 1913 (3 & 4 Geo. 5, c. 27), s. 5 ; title 
Criminal Law and Procedure, Par. 1438, ante . 

(See oi'iginal volume.) 

Internal Communication. 

Note (&).—In Commissioners of Customs and Excise v. Griffith , [1924] 
1 K. B. 735, C. A., further cited in Par. 183, note (e), ante , the majority 
of the court were of opinion that the section did not apply to communica¬ 
tions in existence at the date of the licence. 

(See original volume .) 

Conviction of Master and Servant. 

Note (p).—See, further, Allen v. Whitehead, [1930] 1 K. B. 211, where 

the proprietor, ha ving delegated all his duty to the manager, was responsible 

for the acts of the manager though they were contrary to proprietor’s 
instructions. 

(Sle original volume.) 

Permitting Gaming. 

Note (k). See 11 clton v. Rvffies, [1920] 1 K. B. 22G (brewers presented 

a kettle to be won at bowls, and players paid an entrance fee: licensee 
convicted). 

iSote (m). As to the sufficiency of evidence against a licensee of 
suffering his premises to be used for betting, see Taylor v. Wilson, cited in 
Voi. XV., Par. 590, ante ; Lee v. Taylor and Gill (1912), 29 T. L. R. 52. 
An information or conviction must specify the infringement with the same 
particularity as if the charge had been preferred under the Betting Act 
itself ( Pointon v. Cox (1926), 91 J. P. 33). 

(See original volume.) 

Found Drunk. 

Note (c).—See, further, R. v. Holloway Prison ( Governor) (1910), 85 
L. J. (K. b.) 689 (a prisoner was charged with being “ drunk and incap’able 
of taking care of himself ” on a highway, and on proof of three previous 
convictions, one of them being for “ being drunk and disorderly,” was 
fined 405., and in default sentenced to be imprisoned for thirty days 
and ordered to enter into a recognisance to keep the peace and be of 
good behaviour, and in default to be imprisoned for sixty days : held 
that the absence of the word “ found ” in the charge sheet was immaterial • 
that the conviction for being drunk and disorderly was a previous con¬ 
viction within the first part of the Licensing Act, 1872 (35 & 36 Viet. c. 94), 

s. 12; and that the two commitments were really one commitment 
and valid). 

Text and Note (d).— The statement in the text applies to a lodger on 
licensed premises found drunk after closing hours in the public part of 
the premises ( Young v. Gentle, [1915] 2 K. B. 661). The licensee cannot 
claim this protection if at the time the premises are open for business of any 
kind, whether for the sale of alcoholic liquor or otherwise, or if they are so 
open that the public have access to them, see Evans v. Fletcher 119261 90 
J. P. 157 ; Lewis v. Dodd, [1919] 1 K. B. 1. ’ 

Note (e).— Ibid. 


Drunk and Disorderly. 

Note (g). —See also Trebeck v. Croudace, [1918] 1 K. B. 158 C A 
(power of constable to arrest driver of taxicab on suspicion), a’ person 
is not liable to be charged under this s. 12 with being drunk while in 
charge of a carriage if he is liable to be charged under Road Tnffip Ar»f 

; see Vol XXVII, Par. 683, post. ^ ACt ’ 

Note (i ).—Whore a person charged under the first part of s 12 wifh 
an offence punishable by fine only is convicted nf ' j W 

second part of the sect., which ^ 

bad (R. v. Down Justices (1912), 46 I. L. T. 44) * e conviction is 

(See original volume.) 

Being on Premises during Closing Hour* 
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who contravenes or fails to comply with the provisions of this Act is 
guilty of an offence and liable on summary conviction to a fine not exceeding 
£30 (s. 14). 

Note (b). —The burden is on the person charged to satisfy the justices 
that he was not on the premises in contravention of the statutory provi¬ 
sions with respect to closing hours ( Atkins v. Agar, [1914] 1 K. B. 26). 

Guests. 

Note (e).— See also Blakey v. Harrison, [1915] 3 K. B. 258, cited in 
Par. 247, note (c), ante. 

Note (i). —See also Atkins v. Agar, supra (cousin of bona fide resident 
at hotel returning thereto after motor drive and found on the premises 
during closing hours ; conviction affirmed). 

Sale of Pistol. 

Note (j).—See Firearms Act, 1920 (10 & 11 Geo. 5, c. 43), ss. 4, 19, 
by which Pistols Act, 1903 (3 Edw. 7, c. 18), was repealed. 

(See original volume.) 

Restrictions on Business of Rectifier. 

Note (q). —As to the supply of immature spirits, see Immature Spirits 
(Restriction) Act, 1915, Vol. XXIV., Par. 1191, post, 

(See original volume.) 

Removing Spirits without a Permit. 

NoTe (6).—“ Denomination ” does not refer to strength. The removing, 
and not the destination, of the spirits is the essence of the offence ( Herliliy 
v. Campbell , [1926] S. C. (J.) 35). 

Note (d). —As to Scotch whisky, see F. A., 1933, s. 24. 

(See original volume.) 

Legal Proceedings. 

Note (/).—As to the service of summonses for offences against the 
Licensing Acts, see title Magistrates, Par. 1241, note (/), post; R. v. 
Leach , Ex parte Fritchley , cited in Par. 288, note (u), ante. 

(See original volume.) 

Penalty. 

Note (q ).—Any person guilty of an offence against the Licensing Act, 
1921, is liable to a summary fine not exceeding £30 (ibid. t s. 14). 

(See original volume.) 

Appeal. 

Note (v ).—As to appeals from orders of judicial separation granted by 
justices under the Licensing Act, 1902 (2 Edw. 7, c. 28), 8. 5 (which section 
was neither repealed nor incorporated in the Licensing (Consolidation) 
Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24) ), on the ground that a husband 
or wife is a habitual drunkard within the Habitual Drunkards Act, 1879 
(42 & 43 Viet. c. 19), s. 3, see Taylcr v. Tayler (1912), 56 Sol. Jo. 572 ; 
title Husband and Wife, Vol. XVI., pp. 596, 597, 602. 

(See original volume.) 

Borrowing. 

Text and Note (s ).—Replaced by Local Govt. Act, 1933, s. 195. 

(See original volume.) 

Sale of Intoxicating Liquors on Credit. 

No Credit for On-Sales.—No person may, (a) either by himself or 
by any servant or agent, sell or supply in any licensed premises or registered 
club any intoxicating liquor to be consumed on the premises, or (b) 
consume any intoxicating liquor in such premises or club, unless it is paid 
for before or at the time when it is sold or supplied. Exception is made 
where the liquor is supplied with a meal and the price of the liquor is paid 
together with the price of the meal (Licensing Act, 1921 (11 & 12 Geo. 5, 
c. 42), s. 8 (1)). 

(See original mlume.) 

Resale. 

Note ( 5 ). —See, further, Mellor v. Lydiate, cited in Par. 295, note (s), ante. 
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JUDGMENTS AND ORDERS. 


Meaning. 

Note («).—“ Judgment ” is now defined in S. C. J. (Consolidation) Act, 
1925, s. 225. 

Note (e).—See also Gilbert v. Gosport , [1916] 2 Ch. 587, cited in title 
Public Authorities, etc. Par. 706, note (e), post. 

Note (/).—See, further, Bankruptcy Act, 1914 (4 & 5 Geo. 5, c. 59), 
s. 2, re-enacting the Bankruptcy and Deeds of Arrangement Act, 1913 
(3 & 4 Geo. 5, c. 34), s. 16 (1); title Bankruptcy and Insolvency, 
Par. 40, note (a), ante. 

(See original volume.) 

Interlocutory and Final. 

Note (A).—This last sub-section is now S. C. J. (Consolidation) Act, 
1925, s. 31 (2). The order itself from which the appeal is brought must be 
looked at to see whether it finally disposes of the rights of the parties 
(Isaacs & Sons v. Salbstein, [1916] 2 K. B. 139, C. A.). 

Note (I). See also The Ottolcar, [1921] W. N. 266, C. A. (order confirm¬ 
ing report of registrar and merchants in an action of damage by collision, 
interlocutory). It is contrary to the practice of the court, upon a mere 
interlocutory motion where there has been no consent to treat the motion 
as the trial of the action, to grant the whole relief claimed in the action 
(Dodd v. Amalgamated Marine Workers' Union , [1923] W. N. 147, C. A.). 

Note (A:).—This section is now S. C. J. (Consolidation) Act, 1925, s. 68 (1). 

Note (l). —See Par. 488, supra. 

Final or Interlocutory Judgments and Orders for 
Purpose of Appeal. 

Note (n).— Now S. C. J. (Consolidation) Act, 1925, s. 31 (1) (i.). See 

also title Arbitration, Par. 982, note (m), ante. As to appeals in cases 

where a jury disagrees and no judgment is given, see Skeate v. Slaiers y Ltd. 

(1913), 29 T. L. R. 289 ; affirmed, [1914] 2 K. B. 429, C. A.; see Par. 519, 
vost. 

Note (o).—N ow S. C. J. (Consolidation) Act, 1925, s. 68 (2). 

Note (r).—N o order directing a new trial can in its nature be an order 
finally determining the rights of the parties (Isaacs & Sons v. Salbstein , 
supra, per Swinfen Eady, L.J.). As to the time within which appeals 
must now be brought, see title Practice and Procedure, Par. 359, 
note (h) y post. 


(See original volume.) . 


Declaratory Judgments. 

Note (/).—See, further, Thornhill v. Weeks, [1913] 1 Ch. 438, 464 • 
Hammerton v. Dysart (Earl), [1916] 1 A. C. 57 (held that in an action to 
establish the right to an ancient ferry and restrain the disturbance thereof, 
which had failed on the ground that there was no disturbance, the court 
ought not to make a declaration of plaintiff’s title); Toronto Bail. Co. 
v. National British and Irish Millers' Insurance Co., Ltd. (1914), 111 L. T. 
555, C. A.; Thompson Brothers & Co. v. Amis, [1917] 2 Ch. 211 ; Collette 
v. Lochie , Pembertcm db Co. (1918), 63 Sol. Jo. 24 (jurisdiction’to make 
declaration as to right to recover sums payable for excess profits); Kelly 
v. Kelly, [1917] 1 I. R. 51 (declaratory judgment as substitute for action 
to perpetuate testimony); Shanahan v. Shanahan , [1917] 1 I. R 57 
A married woman is not precluded by the Married Women’s Property 
Act, 1882, s. 12, from obtaining a declaration that she was induced to 
execute a deed of separation by her husband’s fraud and that it is not 
binding on her (Hniton v. Gulton , [1917] 1 K. B. 813, C. A.). A declaration 
may be made, though defendant is liable to prosecution (Simmonds v 
Newport Abercarn Black Vein Steam Coal Co., [19211 IK B 616 p a * 
Vol. XX., Par. 1499, note (l), post.; Gray v. Spyer, infra)' ' ' * *’ 


When Declaratory Judgment may be Obtained 

Note (m).-The practice in the commercial court is to make declara 
tmna when they serve some practical purpose, such, for instance as 

l %) 
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NUMBER. 

493 

{could.). 


t. o, did not add to the jurisdiction of the court, but merely removed the 
restriction imposed by the practice of the court upon the making of a 
declaration, and was therefore not ultra vires , and the court had a 
general power to make a declaration whether there was a cause of action 
or not, and at the instance of any party interested in the subject-matter 
of the declaration). Following these views, see also Russian Commercial 
and I industrial Bank v. British Bank for Foreign Trade, Ltd., infra ; Ruislip- 
Northwood U. D.C. v. Lee (1931), 95 J. P. 164, C. A. 

The court may in a very exceptional case make a declaration that a person 
is not liable in an existing or possible action ( Guaranty Trust Co. of New York 
v. Hannay & Co., supra; Ertel Bieber do Co. v. Rio Tinto Co., Dynamit 
A ctien-Oesellschaft v. Same , Vereinigte Konigs etc. Co. v. Same, [1918] 

A. C. 200, H. L. (declaration made as to contract with alien enemy); 
Thompson Brothers & Co. v. Amis, supra). See also Re Clay, Clay v. 
Booth , [1919] 1 Ch. 66 , C. A. ; Bar wick v. South Eastern and Chatham 
Rail. Cos., [1921] 1 K. B. 187, C. A. (declaration that reclaimed land 
was part of a particular parish); Simmonds v. Newport Abercarn Black 
Vein Steam Coal Co., supra; Russian Commercial and Industrial Bank 
v. British Bank for Foreign Trade, Ltd., [1921] 2 A. C. 438 (loan : question 
of construction of contract; action commenced in the King’s Bench 
Division transferred to the Commercial Court: declaration by the 
Court of Appeal that the loan was repayable in roubles and not sterling: 
held that, though the action, being an action for relief which was incidental 
to a redemption action, was brought in the Commercial Court instead of 
the Chancery Division, there was in the circumstances no ground for 
interfering with the discretion of the Court of Appeal in making the 
declaration). As to declarations of the illegality of poor relief paid to 
able-bodied strikers, see A.-G. v. Bermondsey Guardians (1924), 40 T. L. R. 
512, and A.-G. v. Poplar Guardians (1924), 40 T. L. R. 752, Vol. XXII., 
Par. 1188, note (e), post. 

A claim for a declaration not followed by a claim for appropriate con¬ 
sequential relief is as a rule useless ; such abstract declarations are 
neither law nor equity, and should therefore be less promiscuously em¬ 
ployed (Gray v. Spyer, [1922] 2 Ch. 22, C. A.). 

Note (a).—The general rule of practico laid down by Jessel, M.R., 
in Curtis v. Shcffiel/l, at p. 3, is still generally applicable, and a declaration 
should not, as a rule, be made where all the parties interested are not 
ascertained (Re Staples, [1916] 1 Ch. 322 (decision of question on a devise 
while interests of children and issue were still in remainder refused) ). 
For cases in which the court may be obliged to give decisions affecting the 
rights of persons not parties, even where the rights in future of unborn 
children are affected, see ibid., at p. 327. 

Power to Make Declaratory Judgment Discretionary. 

Note (&).—See also Roesin v. A.-G. (1918), 34 T. L. R. 417, C. A. 
(claim for declaration of nationality held to be abuse of process); Flint 
v. A.-G., [1918] 1 Ch. 216 (declaration refused where proceedings in another 
court are prescribed) ; affirmed on other grounds, [1918] 2 Ch. 50, C. A. ,* 
Clark v. Epsom R. C ., [1929] 1. Ch. 287. An action does not lie in a 
case where it is sought to obtain in the presence of A. and the absence 
of B. a declaration as to the construction of an agreement between A. and 

B. where there are no third parties whose interests make it necessary to 
determine the construction (Zinc Corporation, Ltd., and Romaine v. Skip- 
with (1914), 31 T. L. R. 107, C. A.). 

As to the discretion of the Commercial Court, see Russian Commercial 
and Industrial Bank v. British Bank for Foreign Trade, Ltd., supra. 

Note (c). —See, further, Hosier Bros. v. Derby (Lord), Sec. of State for 
bar, [1918] 2 K. B. 671, C. A. (striking out claim for declaratory 
order). 


guiding parties m their future conduct in relation to commercial contracts 
and with a view rather to avoid litigation than in aid of it. and declara’ 
tions may be made at the instance of a party for the purposes of an 
action in which he is defendant, per Bailhache, J., in Guaranty Trust 

9 K ° f V -Xc c s \ * C °- (1915) ’ 113 L ‘ T ‘ 98 ; affirmed, [1915] 

i. , o3 ° '■ ( heId that an action by defendants in an action in New 
York for a declaration of the relevant English law, the only question 
for the ISew York court to decide being one of English law, was 
maintainable ; per Pickford, L.J.. on the around t.W. R s n rwi ok 
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Note ( d ).—The jurisdiction of R. S. C., Ord. 25, r. 5, as defined in 
Guaranty Trust Co. of New York v. Hannay & Co., [1915] 2 K. B. 536, 
C. A., is not enlarged by R. S. C., Ord. 64a, which only deals with procedure 
(Be Staples, supra). 


Judgment by Default of Appearance. 

Note (e).—R. S. C., Ord. 13, r. 2, which provides that a plaintiff before 
proceeding upon default of appearance must file an affidavit of service, 
goes to jurisdiction. It is the affidavit filed before taking such proceed¬ 
ing upon default that gives jurisdiction, and the omission cannot be 
cured by filing the affidavit after taking such proceeding (Crane <& Sans, 
Ltd. v. Wallis, [1915] 2 I. R. 411, C. A.). An affidavit of service which 
does not comply with R. S. C., Ords. 38, r. 8 , and 67, r. 9, must be dis¬ 
regarded, and the defect cannot be cured under R. S. C., Ord. 70, r. 1 
(Crane & Sons, Ltd. v. Wallis, supra). 

(See original volume.) 

Judgment where . . . Default in Delivering Defence. 

Note (a).—For other form of orders, see Lutterworth v. Smallwood, 
[1924] W. N. 82. 

Note (c).—See, further, Parr v. Snell, [1923] 1 K. B. 1, C. A., Vol. XIII., 
Par. 470, note (a), ante ; Morse v. Frost , [1927] 1 K. B. 231, C. A. 

(See original volume.) 

Where Motion for Judgment Necessary. 

Note (k). —As to the right of plaintiff who requires a declaration to 
proceed to trial instead of moving for judgment in default of device, see 
Grant v. Knaresborough U. D. C., [1928] Ch. 310. W* 

Default in Delivering Statement of Claim etc. 

Note (n).— See also Lyon ( Ernest ) v. Sturges (William) <£• Co., [1918] 1 

K. B. 326, C. A., cited in title Pleading, Par. 905, post. 

(See original volume.) 

Consent Order to be Filed. 

Note (d).— See also Swiss Bankvcrein v. Greaves (1915), 32 T. L. R. 127, 
following Levi v. Taylor (1903), 116 L. T. Jo. 64, cited in original volume 
(judgmenton a submission to judgment at the trial not a consent judgment). 

Where there is no Defence. 

Note (e). —Of. Roberts v. Battersea Metropolitan Borough (1914), 110 

L. T. 566, C. A. (certiorari proceedings are not within Public Authorities 
Protection Act, 1893). 


Appeal. 

Note (/).—Now S. C. J. (Consolidation) Act, 1925, s. 31 (1) (h). 


(See original volume.) 


Judgment under Ord. 14. 

Note (h). —Amd. 1933. As to judgment in default of appearance, see 
Cribb v. Freyberger, [1919] W. N. 22, C. A. 

Note (i ).—Claims for unliquidated damages are now within Old. 3 , 
i. 6 (see \ ol. XXIII., Par. 195, jjost). As to inquiry' to assess damages 
see Ord. 14, r. 7 a. 


Note (k).— See, further, Chirgwin v. Russell (1910), 27 T. L. R. 21, C. A. ; 
Bathe Frercs Cinema, Ltd. v. United. Electric Theatres , Ltd., [1914] 3 K. b! 
1253, C. A. (claim for goods sold and delivered and for hire of goods was 
made up of a large number of small items: held that an affidavit from 
the person who received or delivered the goods in each particular instance 
was not required, but that an affidavit of a clerk in the plaintiffs employ¬ 
ment stating that he was duly authorised to make the affidavit, and that 
it was within his own knowledge that the debt was incurred for the con¬ 
sideration stated, was sufficient). 


How Application Made. 

Note (p ).~This section is now S. C. J. (Consolidation) Act, 1925, s. 89. 
(See original volume.) 


Unconditional Leave to Defend. 

Note (/ t ).-Where a deft, presents a prima jack ease of fraud he should 
he given unconditional leave to defend (Pmvszerlmi v • 7 dr 

Poises v. Paros, [1032] 2 K. B. 353. GtA.) ^ Z ™'^ovnj \V 
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Conditional Leave to Defend. 

Note (l).— Where the deft, is entitled to leave to defend, the judge may 

give directions that the case shall be tried without a jury or be entered in the 

special list ( Kodak , Ltd. v. Alpha Film Corpn ., [1930] 2 K. B. 340, C. A.), 

but he cannot make an order which in effect gives the pltf. conditional 

leave to sign judgment ( PowszecJmy Bank Zwiazkowy W Polsce v. Paros 
supra , at p. 360). 


510. Where Defendant Admits Part of Claim. 

Note (n).~ On a summons under R. S. C., Ord. 14, if the plaintiff 
succeeds only as to a portion of the claim, there ought to be a specific 
order dealing with the costs ( Mentors , Ltd. v. Evans , [1912] 3 K. B. 174 
C. A., per Vaughan Williams, L.J., at p. 177). Under R. S. C., Ord. 14,’ 
r. 4, where prevention of injustice to the plaintiff is effected by bring¬ 
ing into court the amount admitted to be due to be dealt with by, and 
under the control of, the court, the court is not bound to give judgment 
for the amount against defendant (Blumberg v. McCormick , [1915] 2 I. R. 
402, C. A.). See also Jones dk Son v. Whitehovse , [1918] 2 K. B. 61, C. A. 
(action by solicitor on untaxed bill of costs ; objections to specific items). 

If there is a defect in the original writ which might have been pleaded 
in defence at the hearing of the summons under R. S. C., Ord. 14, any 
judgment obtained on the application cures the defect in the writ ( Stirlinq 
dk Co. v. North (1913), 29 T. L. R. 216). 

Note (o).— See, further, J. dk W. Dujfner v. Bowyer (1924), 40 T. L. R. 
700 (defence of judgment against second defendant was not open to the 
:.. first defendant, who had induced plaintiffs to take such judgment without 
prejudice to their rights against him). 


511. Power to Give Directions. 

Note (p). —For power of the court to certify for a direct and speedy trial 
on the hearing of a summons under Ord. 14, see Ord. 36, r. 1 a (added 1919). 

Note (< 7 ).—This is Ord 14, r. 8 (b). In the Ch. D., if it is desired that 
the action be heard as a “ short cause,” a certificate of counsel must be left 
at the registrar’s office that the action is fit to be so heard, and minutes of 
the proposed order must be prepared. If minutes of the proposed order 
are not delivered, the notice of motion must show the exact terms of the 
judgment asked for ( Chapman v. Brooke (1902), 46 Sol. Jo. 215), As to 
money-lenders’ cases, see Qlaskie v. Watkins , Vol. XXI., Par. 105, note (a), 
post. A judge trying a “ short cause ” has the full powers of amendment 
that are given to him under Rules of Court as though hearing a cause in 
the ordinary list ( Thomas v. Alderton , Ltd ., [1928] 1 K. B. 638, C. A.). 

As to the new procedure list, see Ord. 14, r. 8 (c). As to counterclaim, 
see r. 8 (d). 


512. 

513. 

514. 

515. 


(See original volume.) 

The Order. 

Note (/).—See also R. S. C. Ord., 14, r. 9 (1919). 

' (See original volume.) 

Judgment where there are Admissions of Fact. 

Note ( s). —See, further, Ellis v. Allen , [1914] 1 Ch. 904 (held that 
the word ” otherwise ” was not confined to admissions made under 
Ord. 32, rr. 1, 4, but that judgment might be given wherever there was a 
clear admission of facts (in this case contained in a letter) in the face of 
which it was impossible for the party making it to succeed) ; Richmond v. 
Branson dc Son , [1914] 1 Ch. 968 (in an action brought by the next friend 
of a lunatic not so found by inquisition for delivery up of title deeds, 
defendant pleaded that he held the deeds for the lunatic and raised the 
issue as to plaintiff’s lunacy : held that, as defendant could not raise that 
issue, there must be judgment for plaintiff on the admission made by 
defendant) ; title Pleading, Par. 879, post . 


516. 

517-518. 

519. 


How Application Made. 

Note ( t ).—As to the judge to be named in the notice of motion, see 
Jackson v. Webster (1920), 124 L. T. 235. 

(See original volume.) 

Judge Must Direct Judgment to be Entered. 

Note (e).—Where a judge at the end of plaintiff’s case refuses to enter 
judgment for defendant, and, the case having been left to the jury, they 
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subsequently cannot agree, the judge may reconsider his decision and enter 
judgment for defendant if he is then of opinion that plaintiff has failed to 
make out a case ( Skeate v. Slaters , Ltd., [1914] 2 K. B. 429, C. A.). Seo 
also Burrell v. Evans (1930), 46 T. L. R. 678, C. A., (jury disagreed on 2 
out of 3 causes of action ; judgment to be given on the third although new 
trial on others). 

For the opinion that, in the Irish Free State, the judge must accept the 
findings of the jury where he has left questions with them in order to save 
expense of a new trial, see Power v. D. U. T. Co., [1926] I. R. 302. 

Entry of Judgment. 

Note ( g ).—The two last sections are now S. C. J. (Consolidation) Acts, 
1925, ss. 88, 90. 

Final and Interlocutory Judgment. 

Note (&).—See also Medway Oil and Storage Co. v. Continental Contractors 
Ltd., Vol. XXIII., Par. 329, note (6), post. 

Judgment for Costs. 

Note (/).—See also Hambleton v. Brown , [1917] 2 K. B. 93 (assignment 
of judgment before adding amount of costs held valid). 

(See original volume.) 

Evidence. 

Note (c). —See, further, Brinsmcad (John) & Sons, Ltd. v. Brinsmead, 
[1913] 1 Ch. 492. 

(See original volume.) 

Date of Judgments Pronounced in Court. 

Note (b). —See also Belgian Grain and Produce Co., Ltd. v. Cox db Co. 
(France), Ltd., [1919] W. N. 317, C. A. ; Nitrate Producers S.S. Co. v. 
Short Brothers, infra. As to the date of judgment when entered by an 
order for judgment under Ord. 14, see R. S. G\, Ord. 41, r 3a. 

Effect of Date of Judgment. 

Note (/).—See also Belgian Grain and Produce Co., Ltd. v. Cox d? Co. 
(France), Ltd., supra. 

Note (g). —The West Ham Case was reversed ([189(5] A. C. 477) on a 
question as to costs. An interlocutory order directing the payment of 
costs by one person to another carries interest from the date of the order 
(Taylor v. Poe, [1894] 1 Ch. 413 ; Alexander v. Curragh, [1915] 1 I. R. 273). 

Note (i).—Where judgment was given for plaintiff by the court of 
first instance, and the Court of Appeal reversed that judgment and 
directed plaintiff to pay the costs of the action and of the appeal, but the 
House of Lords reversed the judgment of the Court of Appeal and restored 
the judgment of the court of first instance, with a direction that the 
court of first instance should do what was just and consistent with their 
judgment, interest was allowed on the plaintiff’s costs of the appeal 
to the Court of Appeal from the date of the order of the Court of Appeal 
(Stickney v. Keeble (No. 2) (1915), 84 L. J. (cn.) 927). 

Where the House of Lords, reversing the judgment of the Court of 
Appeal and that of the trial judge, orders judgment to be entered for 
plaintiffs for a specified sum, and remits to the High Court to do what is 
just and consistent with that judgment, the High Court has no juris¬ 
diction to order judgment to be entered as of any date but the date of 
the judgment in the House of Lords in the absence of any direction by 
that House (Nitrate Producers S.S. Co. v. Short Brothers (1922), 91 L. J. 
(k. b.) 871, H. L.). 

Memorandum to be Indorsed. 

Note ( u ).—See also Cotton v. Heyl, [1930] 1 Ch. 510 (4 day order). 

Merger. 

Note (l). —See, further, Isaacs da Sons v. Salbstein, [1916] 2 K. B. 139 
C. A., cited in title Contract, Pars. 935, 936, ante ; Bulmer Rayon Co. v. 
Freshwater, [1933] A. C. 661 ; title Evidence, Par. 470, note (o), ante ’. 

In Actions of Trover and Detinue. 

Note (r).—See also Ellis v. J. Stenning da Sons, Vol. XXVII., Par. 1622 
note (b), post, * * * 
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Ratio Decidendi alone Binding as Authority. 

Note (a).—The binding force of previous decisions, unless the facts are 
indistinguishable, depends on whether they establish a principle. But 

% TT" CaS f- n0t laid down an - v new Principle, but has merely 
decided that a particular set of facts illustrates an existing rule, there 

are few more fertile sources of fallacy than to erect a previous decision 

into a governing precedent simply because there is a resemblance in 

C rr S p nCe f, ir no,T r A (<? 5 & °’' 1 V - New Pata 9 °nia Meat and Cold 
storage Co., Ltd., [1914] A. C. 25, per Lord Haldajje, L.C., at p. 40) • 

see also Cornell v. Harrison, [1916] 1 Ch. 328, C. A., at p. 331 ; Guaranty 

/ws< Co. of Lew larky. Hammy <£• Co., [1918] 2 K. B. 623, C. A., at 

y. 647 (authority of decision on one of several points raised in argument). 

1 lie decision of a court of higher or equal authority cannot bind another 

court as to the findings in fact (Lancashire and Yorkshire Rail. v. IJighley, 
[1017] A. C. 352, at p. 364). * ^ 

Note (c).— It is only the decision of the House of Lords that is binding 
and no dicta of individual members can alter the law or form any ground 
for extending the real decision beyond the established principles of the 
common law (Latham v. Johnson (R.) & Nephew, Ltd., [1913] 1 K. B. 398, 
C. A., per Farwell, L.J., at p. 408); see, further, Kreglinger (G. & C.) 
v. New Patagonia Meat and Cold Storage Co., Ltd., supra, at p. 39- 
Cornelius v. Phillips, [1918] A. C. 199, at p. 211 ; Davidson (C. R.) & Co 
v. McRohb or Officer , [1918] A. C. 304, at p. 322, as to the danger of reliance 
upon dicta ; Hurnss v. Crawford, [1919] A. C. 719, at p. 743 ; Flower v. 
Ebbw Vale Steel, Iron and Coal Co., [1934] 2 K. B. 132, C. A., at p. 154 
(meaning), though dicta may well help a judge to form his own opinion, 
they ought not to overrule it ; a practice which has followed on dicta 
it may not be right to disturb, but then it is the practice, and not the 
dicta, which hums the binding authority, see Leeds Industrial Co-operative 
Society, Ltd. v. Slack, [1924] A. C. 851, per Lord Dunedin. 

Xote (d). See, further, East London Railway Joint Committee v. 
Greenwich Union Assessment Committee (1912), 107 L. T. 805, per 
Farwell, L.J., at p. S08. 


Decisions of Superior Courts. 

Note (d ).—A decision cannot be considered as overruled unless there 
is either an inconsistent decision of a superior court, or an expression 
of opinion on the part of that court as a whole that the case was wrongly 
decided on its facts, and not merely that it ought not to be treated as°an 
authority in a case arising out of different facts (Consett Industrial and 
Provident Society v. Consett Iron Co., [1922] 2 Ch. 135, C. A., per War¬ 
rington, L.J.) 

Note (e).—See, further, Kreglinger (G. ( t- C.) v. New Patagonia Meat and 
Cold Storage Co., Ltd., supra, at p. 42. A decision of the House of Lords 
occasioned by the Lords being equally divided is as binding on the House 
and on all inferior tribunals as if it had been pronounced nemine dissentiente 
(Usher's Wiltshire Brewery, Ltd. v. Bruce , [1915] A. C. 433, at p. 448; 
Inland Revenue Commissioners v. Walker, [1915] A. C. 509, at pp. 519, 
522). So also the decision of an inferior court which stands because on 
appeal the superior court is equally divided is binding on courts of co¬ 
ordinate jurisdiction with that superior court (Hart v. Riversdale Mill Co., 
[1928] 1 K. B. 176, C. A.). 

Note (/).—\\ here, in a Divisional Court consisting of two judges, the 
judges are unable to agree, the junior judge has power to withdraw his 
judgment, and, in that case, the judgment of the senior judge becomes the 
judgment of the court (Poulton v. Moore (1913), 83 L. J. (k.b.) 875) ; see 
also Ellis v. Banyard (1911), 104 L. T. 460, as reported in Daily Telegraph, 
6 th December, 1911. But this practice has not been adopted, see Poulton 
v. Moore , [1915] 1 K. B. 400, C. A., per Pullleviore, L.J., at p. 415 ; 
Metropolitan Water Board v. Johnson & Co., [1913] 3 K. B. 900 ; Flannagan 
v. Shaw, [1920] 3 K. B. 97, C. A. (opinion that county court judgment 
should stand) ; Commissioners of Inland Revenue v. Barrie, Ltd., [1928] 
N. I. 209 (case stated : court being equally divided made no order). 

Decisions of Courts of First Instance. 

Note (<?).—See Papworth v. Battersea Borough Council (No. 2) (1915), 
84 L. J. (k. b.) 1881, at p. 1885 (where Scrutton, J., expressed the opinion 
that a judge of the K. B. D. should follow the decision of another judge of 
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the division on a point of law, leaving it to the C. A. to say whether or not 
that decision was wrong); affd. without dealing with the point, [1916] 
1 K. B. 583, C. A.; Re Masson, Morton v. Masson (1917), 86, L. J. (ch.) 
753, C. A., per Warrington, L.J., at p. 756 (rule in construing wills). 

Decisions of Co-ordinate Courts. 

Note (ft ). —See, further, Cassidy v. Daily Mirror Newspapers, [1929] 2 
K. B. 331, C. A. 

Note (k ).—See, further, Poulion v. Moore, supra ; Hart v. Riversdale 
Mill Co., supra. 

Where Decision . . . Followed for Long Period of Time. 

Note (m ).—See also Bourne v. Keane , [1919] A. C. 815, H. L. 

Decisions of Scottish and Irish Courts. 

Note (o).—S ee also Re Turner , Klaftenberger v. Groombridge , [1917] 
1 Ch. 422, per Neville, J., at p. 429. 

Note (p). —See also Guaranty Trust Co. of New York v. Hannay & Co., 
cited in Par. 535, note (a), ante, per Pickford, L.J., at pp. 638, 644 (deci¬ 
sions of American courts). 

(See original volume.) 

Where Judgment or Order Entered or Drawn Up. 

Note (r).—See also Firm of R. M. K. R. M. v. Firm of M. R. M. V. L., 
[1926] A. C. 761, P. C. ; Kinch v. Walcott, [1929] A. C. 482, P. C. See, 
further, Barnett v. Port of Lemdon Authority (No. 2), [1914] W. N. 58, C. A. 
(application to amend order as to costs of appeal, so as to give the county 
court judge jurisdiction to allow a set-off in respect of the costs of the 
hearing and re-hearing, refused, the order having been passed and entered, 
and accurately expressing the intention of the court). 

Where not Entered or Drawn Up. 

Note (b). —See also Harrison v. O' Donnell, [1919] W. N. 104 (alteration 
of associate’s certificate); Re Picton, [1931] W. N. 254. 

A county court judge may amend his judgment after delivery in order 
to explain an ambiguous phrase (Lowery v. Walker, [1911] A. 0. 10). 

Clerical or Accidental Mistakes. 

Note (i). —See also Harrison v. O' Donnell, supra ; Bentley v. O'Sullivan, 
infra, doubting Doswell v. Norton. 

Note (l). —See, further, Oxley v. Link, [1914] 2 K. B. 734, C. A. (applica¬ 
tion to amend a judgment in default drawn up in the ordinary form, 
by striking out the order and allowing to be substituted the form of 
order prescribed in the case of judgment against a married woman, refused). 

Note (m). —So also it does not apply where the error was due to mis¬ 
representation of a party (MacCarthy v. Agard , [1933] 2 K. B. 417, 0. A.). 
The court, however, will correct an error arising from an accidental slip 
on the part of the person who obtained the order and seeks to have it 
corrected, although there was no error in the sense that the order so made 
did not carry out the intention of the court ( McCaughey v. Stringer ami 
Maliafjy, [1914] 1 I. R. 73). The rule must be strictly construed ; it does 
not apply where the order was deliberately made, see Bentley v. O'Sullivan, 
[1925] W. N. 95 (omission of special referee as to High Court costs). 

How Application Made. 

Notes (c), (d). —But see Bentley v. O'Sullivan, supra. 

Setting Aside Judgment by Default. 

Note (e).—See also Cribb v. Freyberger, [1919] W. N. 22. 

Note ( g ).—See Bracken v. Gilpin , infra. Where “ payment of all 
costs thrown away ” is ordered, the costs of execution and of garnishee 
proceedings are included, but not bankruptcy proceedings (Andromeda 
Handelsaktieselskab v. Holme (1923), 130 L. T. 329, C. A.). 

As to setting aside judgment by default against a non-existent person 
or co., see Lazard Bros. & Co. v. Midland Bank, Par. 545, note (o), post. 

Right to Have Judgment Set Aside. 

Note (ft).—See also Muir v. Jcnks, [1913] 2 K. B. 412 C. A. 

Loss of Right. 

Note W.-See, however Muir v. denies, supra (where C. A. held that 
delay on the part of the debtor was not a matter for the consideration of 
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the court, as the obligation to rectify the judgment rested on the creditor 
who was seeking to enforce it, and not on the debtor). 

Where Court has Discretion. 

Note ( l ).—See also Cribb v. Freyberger, supra. The rule requiring an 
affidavit of merits is confined to cases under R. S. C., Ord. 27, r. 15 (Bracken 
v. Gilpin, [1921] W. N. 274, C. A.). 

The Application. 

Note (p ).—See, further, Harley v. Samson (1914), 30 T. L. R. 450 
(application to set aside judgment after one year refused). 

Non-Appearance at the Trial. 

Note (r).—It is not the practice to require an affidavit of merits in 
cases under this Order ( Bracken v. Gilpin, supra). 

Note (s ).—A referee has this power to set aside his own judgments 
(London Steamship and Trading Corporation , Ltd. v. Russian Volunteer Fleet, 
infra). 

Note (t ).—See, further, Hession v. Jones , [1914] 2 K. B. 421 (applica¬ 
tion by a respondent in the Divisional Court to re-instate and re-hear 
appeal heard in his absence refused, on the ground that as the appellant, 
although the respondent was absent, argued the case and satisfied the 
court that he was right, the court had no jurisdiction) ; Rackham v. 
Tabrum (1923), 129 L. T. 24 (summons not heard, but struck out; the 
court had jurisdiction to hear it though the order had been drawn up). 
An objection that the application is out of time must be taken at the earliest 
opportunity ( London Steamship and Trading Corporation, Ltd. v. Russian 
Volunteer Fleet (1926), 135 L. T. 607). 

How and When Judgment may be Set Aside. 

Text and Note {d ).—This is the settled practice, to impeach the 
judgment by action. There is, however, jurisdiction to set aside the 
judgment on a motion for a new trial, but if this departure from the settled 
practice is permitted, the necessity for stating the particulars of fraud and 
the burden of proof are in no whit abated and all the strict rules of evidence 
apply (Jonesco v. Beard , [1930] A. C. 298). 

(See original volume.) 

Evidence must be Material and New. 

Note (o).—Act, 1874, repd. by L. P. A., 1925, Sched. VII; see ibid., 
s. 49, Vol. XXV., Par. 666, notes, post. 

Non-Existent Person.—A judgment must be set aside and declared a 
nullity by the court in exercise of its inherent jurisdiction if and as soon 
as it appears to the court that the person named as judgment debtor was 
at all material times at the date of the writ and subsequently non-existent 
(hazard Bros. & Co. v. Midland Bank , [1933] A. C. 289, at p. 296 ; Burr 
v. Anglo-French Banking Corp. (1933), 49 T. L. R. 405). 

(See original volume.) 

How and When Consent Judgment may be Set Aside. 

Note (g ).—See also Kinch v. Walcott , [1929] A. C. 482, P. C. 

Ex parte Orders. 

Note (d ).—See also Re Seddon , Broad v. Seddon (1918), 62 Sol. Jo. 504 ; 
II.M.S. Archer , [1919] P. 1. 

Orders made by Vacation Judge. 

As to trial in the long vacation, see R. S. C., Ord. 63, r. 4 (1916, 1921). 
(See original volume.) 

Execution. 

Note (h ).—As to reciprocal enforcement of judgments in the United 
Kingdom and other parts of the British Dominions, see Administration 

of Justice Act, 1920, ss. 9—14, which has been extended to various colonies 

and dependencies ; see Vol. X., Par. 999, note (d), ante. 

Action on a Judgment. 

Note (m).—Compare Clydesdale Bank , Ltd. v. Schroder & Co., [1913] 

2 K. B. 1 ; Gibson (Gavin) & Co., Ltd. v. Gibson, [1913] 3 K. B. 379 (person 
born in a British colony, but not domiciled therein, nor a subject of the 
colony, held not bound in this country by a judgment of its courts obtained 
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against him in bis absence). As to bringing an action on an unsatisfied 
judgment with a view to founding bankruptcy proceedings thereon, see 
Shaw v. Allen (1914), 30 T. L. R. 631, cited in title Bankruptcy and 
Insolvency, Par. 43, ante. 

Note (n).—See further, Phillips v. Batho , [1913] 3 K. B. 26 ; Harris 
v. Taylor (1914), 111 L. T. 664; affirmed, [1915] 2 K. B. 580, C. A., 
cited in title Conflict of Laws, Par. 422, note (n), ante. 


Statute of Limitations. 

Note (q). —The debt created by a foreign judgment is a simple 
contract debt, and not a specialty debt; see Vol. VI., p. 281. 

Action on an Order. 

Note (r).—An order made by a county court in the exercise of its 
bankruptcy jurisdiction may be enforced by action in the High Court 
{Savill v. Dalton , [1915] 3 K. B. 174, C. A.). 

Registration of Judgments under L. C. Act, 1900. 

Note (a).—For “ L. C. A., 1900, s. 2 (1),” read “ L. P. A., 1925, a. 195, 
(3) (i.), (4).” The registration of writs and orders affecting land, after 
1925, is governed by L. C. A., 1925, s. 6 . The Land Charges Registration 
and Searches Act, 1888, and L. C. A., 1900, were repealed as from the end 
of 1925 by L. C. A., 1925, s. 24 and Sched.; see ibid., s. 26 (2). As to the 
protection of purchasers against unregistered writs and orders, see ibid., s. 
7(1), replacing Land Charges Registration and Searches Act, 1888, 8 . 5, and 
L. C. A., 1900, s. 3. 

Note (c). —-See, further, Ashburton (Lord) v. Nocton, [1915] 1 Ch. 274, 
C. A., cited in title Execution, Par. 135, note (a), ante. 

Note (d). —See note (a), supra. 


In What Name Registration ... under L. C. Act, 1888. 

Text and Note (/).—Now L. C. A., 1925. 

Note (< 7 ).—Now ibid., s. 6 (2). 

Note (/t).—Now ibid., s. 5 (3). 

Note (t).—See note (a), supra. 

Registration of Lis Pendens. 

Text and Note (n). —Repd. by L. C. A., 1925, s. 24 and Sched., as from 
the end of 1925. Registration of pending actions is provided for by ibid., 
ss. 2, 3. 

Note ( 0 ).—Now ibid., 1925, ss. 2 ( 8 ), 3 ( 1 ). 

Note (^).—Now ibid., ss. 1 (1), 20 (10). 

Vacating Registration of Lis Pendens. 

Text and Note («).—Replaced by L. C. A., 1925, s. 2 (7). 

Note (t).—Replaced by L. C. A., 1925, s. 2 (6). 

Vacating Registration of Writ or Order Affecting Land. 

Note (u). —Replaced by L. C. A., 1925, s. 6 (5). 
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JURIES. 


(See original volume.) 

Duties of Juries. 

Note (*).-Hepd. by A. E. A., 1925, s. 56 and Sched. II. In con- 
sequence of the abohtion of escheat by ibid., s. 45 (1) (d) it does not 
seem that the necessity for inquisitions by a jury will be increased b^sS 

^ ^ JpOd 1 • 

[See original volume.) 


Further Classification. 

Note (h).— Repd. by Juries Act, 1922, Sched. 

Who are Liable to Serve. 

Text and Note (n).-~ As to a woman being no longer exempted by sex 
or marriage from liability to serve as a juror, and as to rules of court 
ete. as regards this, see Sex Disqualification (Removal) Act, .1919 (9 & 10 
Geo. 5, c. 71), s. 1. The judge or other person before whom a case is heard 
may, in his discretion, on application by any of the parties, including in 
criminal cases the prosecution and the accused, or at his own instance, 
make an order that the jury be composed of men or women only, as the 
case may require (s. 1 (b) ); the discretion must be exercised judicially 
{R. v. Vaquier, 18 Cr. App. R. 112). Ho may also, on the application of a 
woman, grant exemption by reason of the nature of the evidence to be given 
or of the issues to be tried (s. 1 (b) ). For repeal of Juries Act, 1870 (33 & 34 
Viet. c. 77), s. 5, see ibid., Sched.; see also R. S. C. (Women Jurors), 
1920 (Stat. R. & 0., 1920, No. 1978); Women Jurors (Criminal Cases) 
Rules, 1920 (Stat, R. & O., No. 2015). The Juries Act, 1870, s. 8 , was 
amended by Juries Act, 1922, Sched. 

Note (p).~ For list, see also Local Govt. Act, 1933, Sched. I., Pt. II. 

Text and Note (g).— For juror or special juror qualification the rateable 
value is now the net annual in the valuation list; if not in the list, then 
the net annual value for income tax purposes (Local Govt, Act, 1929 
s. 79 (1) ). Any apportionment of this value wiiich may be necessary 
must be made by the registration officer (s. 79 (2) ). He is entitled to 
require copies of values under Income Act, 1918, Sched. A (s. 81). 

Note (/).—Repealed by Juries Act, 1922, Sched. 

Note (a). —See, further, Par. 562, infra. 

Who are Disqualified from Service. 

Note (&).—As to an alien being disqualified, if challenged by any party, 
see Aliens Restriction (Amondment) Act, 1919, s. 8 . 

Note (/).—The names must be included in the jurors book and the 
question of excuse left to the decision of the sheriff whenever the persons 
are called upon to serve. 


Who are Exempt from Service. 

Note (g ).—A person whose narao is not included in the Register of 
electors is not qualified or liable to serve, and, further, a woman who is a 
vowed member of a religious order living in a convent or other religious 
community must not be marked as a juror, see Juries Act, 1922, s. 82 (2) (b), 
which Act does not otherwise affect the qualification or liability to serve. 

Note (/).—See, further, Ex parle Van Drutcn (1913), 30 T. L. R. 198 
(foreign banker employed by Inland Revenue Commissioners in collection 
of income tax on foreign dividends, for which he was paid a poundage, 
held not exempt from serving on juries). 

Jury Lists and Jurors Books. 

Text. —The method of preparation given in the text is now abolished. 
The registration officer (see Vol. XII., Par. 298, ante) marks by a letter 
“ J.” or “ S. J.” the names of the persons in the electoral lists for the 
register (including lists of claimants for registration) who are liable to serve 
as jurors or special jurors respectively (Juries Act, 1922 (12 & 13 Geo. 5, 
o. 11), s. 1 (2), (12); see also Stat. R.*& O., 1923, No. 561). 

The information is supplied (in the manner prescribed by this Order, 
art. 2) by the rating authority or person designated by them (Overseers 
Order, 1927, art. 3), who are entitled, on application to the collector having 
the custody of the duplicate of assessment to inhabited house duty, to 
take extracts therefrom (s. 1 (3) ). 
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The registration officer must publish a notice to the offeot that the names 
in the electors list marked as jurors or special jurors will be placed in the 
jurors book, but that any person aggrieved may apply as indicated in 
s. 1 (4), (5), infra , and finally that every person named in the jurors book 
will be liable to serve notwithstanding that he might have claimed dis¬ 
qualification or exemption (s. 2 (2), as amended by Stat. R. & 0., 1927, 
No. 82). * 

Any person who claims by reason of disqualification or exemption that 
he is wrongly marked may within the period within which a claim to be 
registered may be made apply to the registration officer for the removal 
of the mark, and the officer must notify the applicant of his decision 
(s. 1 (4) ). In case of refusal and within fourteen days after notification, 
or the expiration of the time prescribed for notification {i.e., on or before 
15th Sept. (Stat. R. & 0., 1923, No. 661)), the claimant may apply to a 
court of S. J. for a declaration that he is not to be marked. The procedure 
is regulated by rules made by the Lord Chancellor (s. 1 (5) ). The court 
has power to revise an apportionment (see Par. 560, note ( q ), ante) of net 
annual value (Local Govt. Act, 1929, 8. 79 (2)). 

Where a claim has been allowed, the officer, if he intends to mark the 
claimant in a subsequent list, must give such person fourteen days’ notice 
before the publication of the lists. This, however, does not apply to the 
officer of another area or where the applicant has changed his residence 
(Juries Act, 1922, s. 1 (6)). 


Preparation of County Jurors Book. 

The clerk of the county council obtains from the registration officer, 
free of cost (s. 1 (9) ), copies of the register, and from them, not later 
than 1st December, makes up the jurors book for the county for the year 
beginning 1st January next (s. 1 (7) ). This is delivered to the sheriff, who 
on quitting office delivers the same to his successor, with like books in 
his possession prepared within the preceding four years (s. 1 (8) ). 
“ County ” includes a county of a city and a county of a town for which 
a separate commission of assize is issued. “ Clerk,” in the case of such 
a city or town, means the town clerk, and in the case of London the clerk 
of the peace (s. 7). 

Exemption. 

Every person whose name is included in the juiors book is liable to 
serve, notwithstanding disqualification or right to exemption (s. 2 (1) ), 
except in the case of a woman who is a vowed member of a religious order 
living in a convent or other religious community (s. 8 (2) (b) ). The right 
to be excused from attendance on the ground of illness or, if a woman, 
for medical reasons is unaffected ; further, the sheriff has power to excuse 
for good reason shown in writing. The power of the court or judge to 
excuse still remains, and the sheriff must produce to the court or judge 
concerned in the trial all applications received by him from persons seeking 
to bo excused from attendance, and wdiero he has complied with any 
application state his reasons for doing so (s. 3). As regards women, see 
also Sex Disqualification (Removal) Act, 1919, and Par. 560, note {n), ante. 

As to the power to make 0. in C. relating to above matters and for giving 
full effect to the Act, see s. 6, as amended by Stat. R. & 0., 1927, No. 82 ; 
Stat. R. & 0., 1923, No. 561. 

Notes {p) (p. 233) to ( 5 ) (p. 235).—These sections of the Juries Acts 
were repealed by Juries Act, 1922, Sched. 

Costs of Preparing Jury Lists etc. 

Notes (b) —(e).—IlepcL by Juries Act, 1922, Sched. The expenses of 
the registration officer are deemed to be expenses incurred in relation to 
registration, but are not to rank for parliamentary grant. The amount is 
to be certified by the officer, though the correctness is subject to a final 
appeal to the Secretary of State {ibid., s. 1 (10) ). 

Note (/).—See ibid., s. 1 (3). 

Preparation of List in the City of London. 

Note {g).— As to the Secondary, see, further, Vol. XX., pp. 427, 429, 
note (p); Vol. XXV., p. 801. The Juries Act, 1922, does not affect the 
method of preparation of the jury list and jurors book (s. 8 (2) (a) ). 

{See original volume.) 

Jury Lists in Cities etc. which are Counties. 

Note ( j).~ Repd. by Juries Act, 1922, s. i (1); but see the jurors book 
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572 

( corud.). 

573 - 580 . 
581 . 


582 . 

583 . 


584 - 585 . 

586 - 594 . 


595 - 596 . 

597 . 


598 - 601 . 

602 . 

603 . 


604 - 613 . 

614 . 


615 - 618 . 

619 . 


620 . 

621 . 



623 . 

624 . 


// 11 


INT. 



« r 


foi the area. I be clerk to the C. C. must supply free of cost to the person 
charged with the return of jurors in the court of quarter sessions or civil 
court m the borough a copy of so much of the jurors book for the county 

as relates to the area of the borough (s. 4 (3)). 

(See original volume.) 

Notice to Jurors not to Attend. 

Note (c). — Re-enacted as regards assizes by S. C. J. (Consolidation) Act, 

1925,s.78(l). J 


(See original volume.) 

Names of Jurors. 

Note (g).— In describing a juror it is sufficient to set out the profession, 
calling, or business (Juries Act, 1922 (12 & 13 Geo. 5, c. 11), s. 5 (2)). 

(See original volume.) 

Grand Jury. 

Text and Notes. —Grand jury abolished (A. J. (Miscellaneous Pro¬ 
visions) Act, 1933, s. 1 (1)), except in London and Middlesex with respect 
to certain offences (s. 1 (4) ); see title Criminal Law. 

(See original volume.) 

When Juries are Required. 

Note (u). —For the right to trial with a jury (a) in the High Court, see 
ibid.,B. 6, and S. C. J. (Consolidation) Act, 1925, s. 99 (1) (h), Vol. XXIII., 
Par. 309, post; (b) in the County Court or other inferior court of civil 
jurisdiction, A. J. Act, 1925, s. 19, and Vol. VIII., Par. 1211, note (g), 
ante. For the right to a jury of men only or women only, see Sex Dis¬ 
qualification (Removal) Act, 1919, s. 1 (b), and Par. 560, note (n) f ante. 

(See original volume.) 

Calling the Jury. 

As to the method of selecting a mixed jury in criminal cases, see R. v. 
Evans and R. v. Pritchard (1920), 15 Cr. App. R. 111. 


Challenge. 

Note (d). —Where a felony is tried together with any misdemeanour, 
the accused, unless committed for trial before that date, has the same 
right of challenging jurors as if all the offences charged in the indictment 
were felonies (Indictments Act, 1915, s. 4). 

(See original volume.) 

Propter Defectum. 

Note (e).—See also Montreal Street Rail. Co. v. Normandin , [1917] 
A. C. 170, P. C. (irregularity in revision of jury fist as ground for setting 
aside verdict). 

(See original volume.) 

Omission to Challenge. 

Note (p ).—See also Atkins v. Fulham Borough Council (1915), 31 
T. L. R. 564 (action against borough council tried by jury, one of whom 
was member of defendant council; new trial ordered); R. v. Uancox 
(1913), 29 T. L. R. 331, C. C. A., Vol. IX., Par. 845, note (<), ante. 

(See original volume.) 

Trials for Treason and Felony. 

Note (d ).—Where a felony is tried together with any misdemeanour 
the jury must be sworn as if ail the offences charged in the indictment 
were felonies (Indictments Act, 1915 (5 & 6 Geo. 5, c. 90), s. 4). 


Effect of Person not Called Serving. 

Note (i).— See also R. v. Wakefield, [1918] 1 K. B. 216, C. C. A. (new 
trial ordered where unqualified person personated absent juror). Mere 
misnomer of a juryman is insufficient to avoid the proceedings (R. v. 
Bottomley (1922), 127 L. T. 847, C. C. A.). 

(See original volume.) 

Misconduct of Juror. 

Note (n).—After R. v. Shepherd (1910), 74 J. P. (Journal) 605, insert 
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“ and the principle has now been formally affirmed in R. v. Willmont 
(1914), 30 T. L. R. 499, C. C. A. f where a clerk of assize had given ex¬ 
planations to a jury in their room ”; see also R. v. Syme (1914), 112 
L. T. 136, C. C. A., cited in title Criminal Law and Procedure, Par. 836, 
note (p), ante; Armstrong v. R. (1913), 30 T. L. R. 215, P. C. (communi¬ 
cation by jurors with others than their fellows and custodians, held no 
ground for granting leave to appeal to the Judicial Committee); title 
Dependencies and Colonies, Par. 1008, ante; R. v. Ketteridge , [1916] 

1 K. B. 467, C. C. A. (conviction quashed where on jury retiring one of 
the jurymen left the precincts of the court for quarter of an hour before 
joining the jury in the retiring room); Vol. IX., Par. 730, note (/), ante. 
As to the method of proving a juror’s misconduct, see Vol. IX., Par. 845, 
note (0, ante. 

The jury are bound to deliberate in private ; and if a stranger, whether 
an officer of the court or not, is present for a substantial time during 
their deliberations, then their verdict is vitiated (Goby v. Wetherill, [1915] 

2 K. B. 674). 


Expression of Opinion before Verdict. 

Note ( q ).—Where a jury return a premature verdict it is in the discretion 
of the judge whether the jury should be discharged or the proceedings 
continued before the same jury (De Freville v. Dill (1927), 43 T. L. R. 
431, C. A.). In the latter case he must clearly direct them as to their 
duties, see Hobbs v. Tinline) <Se Co ., [1929] 2 K. B. 1, C. A. Communica¬ 
tions from the jury to the judge should be shown to the parties’ counsel 
(S. C., per Scrutton, L.J., at p. 24). While the better practice is for the 
communication to be shown, the question is one for the discretion of the 
judge (S. C., per Sankey, L.J., at p. 52). 

Discharge before Verdict. 

Note (t ).—Where a court of quarter sessions is sitting in two courts, 
and a jury in the second court are unable to agree on the trial of a prisoner, 
the chairman of the first court may discharge the jury in the second court, 
notwithstanding that the prisoner is not present at such discharge (R. v. 
Richardson , [1913] 1 K. B. 395, C. C. A.). 


When Jurors can Separate. 

Note (c). —See R. v. Ketteridge , supra. 

(See original volume.) 

Verdicts . . . General or Special. 

Note (h). —Where the case calls for a separate verdict on each issue, e.g. y 
libel and slander, and the jury refuse to discriminate, there is in effect no 
verdict, see Weber v. Birketl , [1925] 2 K. B. 152, C. A. 

(See original volume.) 

Verdicts, where and how Given. 

Note (q ).—In civil trials the separation of the jury does not invalidate 
the verdict, but the practice should be resorted to only in rare instances 
and where special circumstances demand it (Fanshaw v. Knov:les, [1916] 
2 K. B. 538, C. A.). It is the duty of the judge to stay to assist the jury so 
long as the jury are deliberating on their verdict (ibid., per Scrutton, J.; 
Banbury v. Bank of Montreal , [1917] 1 K. B. 409, C. A., per Scrutton, L.J., 
at p. 442). 

Note (r). —See also Ellis v. Delieer , [1922] 2 K. B. 113, C. A. (jury¬ 
men unable to hear the foreman’s statement; affidavits of such jurymen 
to show that the verdict was not unanimous were admissible though the 
objection w r as not raised until after discharge of jury); evidence by a 
juror that he did not understand English sufficiently well to follow the 
proceedings is inadmissible (R. v. Thomas, [1933] 2 K. B. 489, C. C. A.). 
But this decision has been adversely criticised in Ras Behari Lai v R 
(1933), 50 T. L. R. 1, P. C. 

Jury . Discharged not . Recalled to Rectify Error. 

Note (c).— A judge cannot ask the jury a special question after they 
have given a general verdict (Arnold v. Jeffreys, [1914] 1 K. B. 612) 
After “ Nesbit v. Barrett (1902), 18 T. L. R. 610, C. A.,” insert “ R v 
WiUrrumt (1914), 30 T. L. R. 499, C. C. A.” See also Ellis v. Deheer 

supra. * 

(See original volume.) 
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639-649. 

650. 

651-656. 

657. 



Juries Specially Struck. 

Text.— See now Juries Act, 1922, s. 5 (1), which abolished the practice 
of striking a special jury, except in compensation cases under the Lands 
Clauses Consolidation Act, 1845. Special jurors must be balloted for and 
called in the same manner as common jurors. 


Costs of Special Juries. 

Note (j). —See also Barker v. Lewis and Peat , [1913] 3 K. B. 34, C. A. 
(observations of C. A. as to the construction to be placed on the word 
“ immediately ”); Forsdike v. Stone (1868), L. R. 3 C. P. 607. 

(See original volume.) 

Fees upon Views. 

Note (j). —S6e title Coroners, Par. 669, ante. 


(See original volume.) 

Offences by Jurors. 

Note (j ).—Whether personating a juryman is an indictable offence 
would appear to be doubtful, but in any case it is a contempt of court 
punishable by attachment (R. v. Levy (1916), 32 T. L. R. 238). See also 
R. v. Wakefield, [1918] 1 K. B. 216, C. C. A., cited in Par. 622, note (i), 
ante ; R. v. Clark (1918), 82 J. P. 295 (person fined in case of honest 
mistake). 


658. Non-appearance or Withdrawal . . . 

Note (o).—See C. C. (Arndt.) Act, 1934, s. 18 (4). 

659. (See original volume.) 

660. Exceptions. 

Note (d ).—As to the power of the sheriff to excuse a juror from attend¬ 
ance, see Juries Act, 1922, s. 3, and Par. 563, ante. 


661. 

662-663. 

664. 


Defaults of Sheriffs and other Officers. 

Note (m ).—Repealed by Juries Act, 1922, Sched.; as to penalties 
on failure of the registration officer, clerk and sheriff to perform their 
respective duties, see s. 1 (11). 

(See original volume.) 

Defaults of Clerks of Peace. 

Notes (r), (t ).—Repealed ; see Par. 661, note (m), supra. 


665. Defaults of Overseers. 

Text and Notes (b), (c ).—Repealed by Juries Act, 1922, Sched. ; but 
on failing to carry out any of his duties under s. 1 (3) (see Pars. 561-568, 
ante) he was liable to a penalty of £10. The duties of the overseers have 
been transferred to the rating authority by Overseers Order, 1927. 
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666-676 


LAND IMPROVEMENT. 


Power of Limited Owner to Improve Settled Land. 

Note (c).—S ettled Estates Act, 1877, was repealed by S. L. A., 1925. 

(See original volume.) 

Statutes of Two Classes. 

Text. —S. L. A., 1882 (with the exception of s. 30 ; see Pars. 674, note (a), 
676, infra), and the Acts which amend or extend it, except S. L. A., 1889, 
which was repealed by L. P. A., 1922, s. 44 (7), are repealed by S. L. A., 
1925, s. 119 and Sched. V., which for the purposes of this title replaces 
them. The repeal in each case dates from the end of 1925, see L. P. A. 
(Postponement) Act, 1924 ; S. L. A., 1925, s. 120 (2). 

(See original volume.) 

Effect of Settled Land Acts. 

Text and Notes (x). —Capital money under S. L. A., 1925, may arise in 
many other ways than those specified in the note : for example, as a fine 
on the grant of a lease (ibid., s. 42 (4) ); as part of the rent received under a 
mining lease (s. 47) ; as the consideration for the grant of an option to 
purchase or take a lease of tho settled land or any easement, right or 
privilege over or in relation to it (s. 51 (5) ); in respect of a surrender or 
regrant (s. 52 (7) ) ; under the powers to grant water rights (a. 54 (4) ); to 
grant land for public or charitable purposes (s. 55 (2) ) ; to dedicate land for 
streets, open spaces etc. (s. 56 (4) ) ; to provide land for small dwellings, 
small holdings and dwelling houses for the working classes (s. 57 (3) ); to 
compromise claims and release restrictions, to vary leases and grants and 
give licences and consents, and to apportion rents (s. 61 (1) ) ; in respect of 
the extinguishment of manorial rights (s. 62 (2) ); as the proceeds of the 
sale of timber by a tenant impeachable for waste (s. 66 (1) ) ; or upon 
mortgage of the settled land for the purposes specified in s. 71 (1), one of 
which is the payment for any improvement authorised by the Act or the 
settlement. The interest payable on a mortgage under s. 71 of the settled 
land for the purpose of paying for improvements is payable out of the 
income of the tenant for life ; and in the case of the improvements specified 
in Pts. II. and III. of Sched. III. (see Par. 678, post) his income will be 
reduced by the instalments of the repayment of the cost; see the proviso 
to 8. 83 (2), and Par. 678, note (/), post. 

Note (w). —See Par. 668, supra. 

Improvements—by Improvement of Land Acts. 

Note (a).— For “ Board of Agriculture and Fisheries ” read “ Ministry 
of Agriculture and Fisheries,” see Vol. I., Par. 658, ante. For “ Settled 
Land Acts ” read “ S. L. A., 1925,” see Par. 668, supra , and Interpretation 
Act, 1889, s. 38. By the Agricultural Credits Act, 1923, s. 3 (4), the 
enumeration of improvements contained in s. 9 of Improvement of Land 
Act, 1864, is extended so as to comprise, in relation to any land subject 
and according to the provisions of that Act, the improvements of land 
authorised in relation to settled land by the Settled Land Acts, 1882 to 
1890 (now S. L. A., 1925 ; see Par. 668, supra), and L. P. A., 1922, 8. 71 (1) 
(repealed before it came into force by S. L. A., 1925, s. 119 and Sched. V.) : 
but as respects such of those improvements as are improvements specified 
in L. P. A., 1922, s. 65 (1) (see now S. L. A., 1925, Sched. III., Pt. I. (xviii.), 
(xix.), and Pts. II. and III.), only when the application to the Minister is 
made after the end of July, 1923. For further amendments of Improve¬ 
ment of Land Act, 1864, see Par. 699, post. 

The Sum to be Charged. 

Text and Note (g).—For “ Board of Agriculture and Fisheries ” read 
“ Ministry of Agriculture and Fisheries,” see Vol. I., Par. 658, ante. 

Contributions to District Councils. 

Text. —See Par. 674, text and note (g), supra. 

Extent of Power to Charge Settled Land. 

Text and Note (w).— For “ Settled Land Acts ” read “ S. L. A., 1925 ” • 
see Par. 668, supra. > * 

Note (a ).—See also Interpretation Act, 1889, s. 38. 
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(contd.). 

677 . 


678 . 


Note (b). Under S. L. A., 1925, s. 71, the tenant for life can charge the 
inheritance of the settled land with the cost of improvements by borrowing 
money to meet that cost on the security of a legal mortgage of the settled 
land, see ibid., sub-s. 1 (ii.), and Par. 673, ante . 

Improvements Authorised for . . . Companies. 

Note (e). I he proviso to this sub-section was repealed by Improvement 
of Land Act (1899) Amendment Act, 1925. 

Improvements under Settled Land Acts. 

Text.—F or “ Settled Land Acts ” read “ S. L. A., 1925 ” ; see Par. 668, 
ante. As to retrospective nature of the provisions of the Act, see Re Lord 
Sherborne's Settled Estate , Par. 688, note (^), post . 

Note (/).—The list of improvements contained in S. L. A., 1882, s. 25, 
and S. L. A., 1890, s. 13, is reproduced in S. L. A., 1925, Sched. III., Pt. I., 
with the addition of : (xxii.) The provision of small dwellings, either by 
means of building new buildings or by means of the reconstruction, enlarge¬ 
ment, or improvement of existing buildings, if that provision of small 
dwellings is, in the opinion of the court, not injurious to the settled land or 
is agreed to by the tenant for life and the trustees of the settlement. 

This provision takes the place of the provision enabling dwellings for the 
working classes to be built as improvements of settled land contained in 
the Housing, Town-Planning etc. Act, 1909, s. 7 (1), referred to in Par. 682, 
note ( d ), infra. Further improvements, the cost of which the tenant for 
life is or may be required to repay (see the proviso to S. L. A., 1925, 
s. 84 (2), are as follows :— 


Part II. 


Improvements the Costs of wtiich the Trustees of the Settlement 
or the Court may require to be replaced by Instalments. 

(i.) Residential houses for land or mineral agents, managers, clerks, 
bailiffs, woodmen, gamekeepers and other persons employed on the settled 
land, or in connexion with the management or development thereof : 

(ii.) Any offices, workshops and other buildings of a permanent nature 
required in connexion wdth the management or development of the settled 
land or any part thereof : 

(iii.) The erection and building of dwelling houses, shops, buildings for 
religious, educational, literary, scientific, or public purposes, market places, 
market houses, places of amusement and entertainment, gasworks, electric 
light or power works, or any other works necessary or proper in connexion 
with the development of the settled land, or any part thereof as a building 
estate : 

(iv.) Restoration or reconstruction of buildings damaged or destroyed by 
dr}’ rot: 

(v.) Structural additions to or alterations in buildings reasonably required, 
whether the buildings are intended to be let or not, or are already let: 

(vi.) Boring for water and other preliminary works in connexion 
therewith. 

Part III. 

§ 

Improvements the Costs of which the Trustees of the Settlement 
and the Court must require to be replaced by Instalments. 

(i.) Heating, hydraulic or electric power apparatus for buildings, and 
engines, pumps, lifts, rams, boilers, flues, and other works required or used 
in connexion therewith : 

(ii.) Engine houses, engines, gasometers, dynamos, accumulators, cables, 
pipes, wiring, switchboards, plant and other works required for the instal¬ 
lation of electric, gas, or other artificial light, in connexion with any prin¬ 
cipal mansion house, or other house or buildings ; but not electric lamps, 
gas fittings, or decorative fittings required in any such house or building: 

(iii.) Steam rollers, traction engines, motor lorries and moveable 
machinery for farming or other purposes. 

Where possession of settled land is required for development purposes 
falling under the S. L. A., 1882, s. 25 (xvii.), (xviii.) (now replaced by S. L. A., 
1925, Sched. III., Pt. I. (xviii.), (xix.) ), the outgoing tenant’s valuation 
and compensation for disturbance, tenant right, and for improvements not 
falling within Agricultural Holdings Act, 1908 (8 Edw. 7, c. 28), Sched. I., 
Pts. I., II., are not part of the cost of the execution of the improvements, 
nor part of the “ costs, charges, and expenses ” incidental theret-o, and are 
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not, under S. L. A., 1882, s. 21 (now replaced by S. L. A., 1925, s. 75), 
payable out of capital money (Be Earl De la Warr's Cooden Beach Settled 
Estate , [1913] 1 Ch. 142, C. A.). Nor is compensation which is payable 
to an agricultural tenant, holding from year to year, on the termina¬ 
tion of his tenancy, expenditure on an improvement (ibid.). Under 
headings (xix.) and (xx.) S. L. A., 1925 (Sched. III., Pt. I. (xx.), (xxi.)), 
expenses required to comply with statutory requirements are improve¬ 
ments which maybe paid for out of capital (Be Hanbury'8Settled Estates , 
[1913] 1 Ch. 50). See, further. Be Stamford and Warrington (Earl), Payne 
v. Grey , [1916] 1 Ch. 404 (under a will made in 1875 testator, who died in 
1883, empowered his trustees to pay all the costs and expenses of insurance, 
repairs, and other outgoings, and all other costs and expenses of care, 
management, cultivation, and improvements out of the rents and profits 
of the estate in question : “ improvements ” held limited to improvements 
of an annual or recurring charaoter, and not to include Settled Land Acts 
improvements). 

As to expenditure of capital money on repairs which are not improve¬ 
ments, see Be Blake's Settled Estates , [1923] 2 Ch. 128, Vol. XXV., Par. 1124, 
note (k), post. 

The powers under S. L. A., 1925, ss. 83, 84, and Sched. III., supra (and 
also under s. 102), were conferred on trustees for sale by L. P. A., 1925, 
s. 28 (1); for their application as to how expenses should be borne as 
between capital and income, see Be Gray y Be Botins, Be Whitaker, Be 
Conquest, and Be Smith , Vol. XXVIII., Par. 303, post. 

Notk (i ).—See also Be Foster s Settled Estates , [1922] 1 Ch. 348 ^im¬ 
provements to mansion house; tenant for life not allowed to recoup 
himself out of forfeited deposit upon an abortive sale). 

Interpretation of Statutory Improvements. 

Text. —As from the end of 1925, the complete list of improvements on 
which capital money may be expended under S. L. A., 1925, is contained 
in Sched. III. to the Act, seo Par. 678, note (/), ante. The decisions 
interpreting any part of the list in the old Acts (see Par. 678, note (/ ), ante) 
will in general be in point as regards the corresponding part of the new Act, 
see post. 

Note (k). —S. L. A., 1890, s. 13 (i.), is replaced by S. L. A., 1925, Sched. 
III., Pt. I. (ii.). 

Note ( n ).—S. L. A., 1882, s. 25 (vi.), corresponds to S. L. A., 1925, 
Sched. III., Pt. I. (vii.); (xi.) in the one to (xii.) in the other ; (i.) and 
(xiii.) in the one to (i.) and (xiv.) in the other respectively. 

Note (p). —For “ S. L. A., 1882, s. 25 (xiii.), (xiv.), (xv.),” read “ S. L. A., 
1925, Sched. III., Pt. I. (xiv.), (xv.), (xvi.).” 

Note (q ).—As to engine houses and other appliances for electric light, 
seo S. L. A., 1925. Sched. III., Pt. III.; Par. 678, note (/), ante. 

Streets, Roads, and Open Spaces. 

Note (r).—For “ S. L. A., 1882, s. 25 (xvii.), (xviii.),” read “ S. L. A., 
1925, Sched. III., Pt. I. (xviii.), (xix.),” respectively. See, further, Be De 
Crespigny s Settled Estates [1914] 1 Ch. 227 (estate office, although not an 
improvement per se, allowed as necessary for securing the full benefit of 
authorised conversion of vacant land into building land). 

Note ( s ).—Settled Estates Act, 1877, is repealed by S. L. A., 1925. As 
to raising money to pay for improvements by mortgage of settled estates 
under S. L. A., 1925, see s. 71. For “ S. L. A., 1882, s. 16,” read “ S. L. A., 
1925, s. 56.” 

Preliminary Works. 

Text. —For “ Settled Land Acts,” read “ S. L. A., 1925.” 

Note (/).—For “ S. L. A., 1882, s. 25 (xix.), (xx.),” read “ S. L. A., 1925, 
Sched. III., Pt. I. (xx.), (xxi.).” 

Dwellings for Working Classes. 

Note (u).— See now S. L. A., 1925, Sched. III., Pt. I. (xi.). 

Note (a).—-Housing, Town Pianning etc. Act, 1909, s. 7 (1), is repealed 
by S. L. A., 1925, s. 119 and Sched. V., and replaced by ibid., Sched. III. 
Pt. I. (xxii.); see Par. 678, note (/), ante. 

Note (b).~ See S. L. A., 1925, Sched. III., Pt. I. (xxii.) (Par. 678 note (/) 

ante), which does not contain the expression “ working classes.” “ Small 

dwellings, by 8. 117 (1) (xxv.), means dwelling houses of a rateable value 
not exceeding £100 per annum. 

Note (c).— S. L. A., 1890, s. 18, is repealed by S. L. A., 1925, s. 119 and 
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belied. V. The latter Act contains no definition of “ working classes.” 
As to the power of a tenant for life to make grants or leases of the settled 
land at a nominal price or rent, or at a price or rent less than the best that 
can be obtained, or gratuitously, for the purpose of dwellings for the work- 
mg classes, or of gardens to be occupied therewith, see ibid,., s. 57 (2). 

Note {d).~ See S. L. A., 1925, Sched. III., Pt. I. (xxii.) (Par. 678, note (/), 
ante ), the language of which is similar to that of the Housing, Town Plan¬ 
ning etc. Act, 1909, s. 7 (1), which it supersedes. For “Housing, Town 
Planning etc. Act, 1909, s. 7 (2),” read “ S. L. A., 1925, s. 107 (2).” 

Alterations to Enable Settled Land to be Let. 

Lexi. Structural additions or alterations in buildings reasonably 
required, whether the buildings are intended to be let or not, or are already 
let are included amongst the improvements of which the tenant for life 
may be required to defray the cost by instalments (S. L. A., 1925, Sched. 
HI-; Pt-. II. (v.); Par. 678, note (/), ante). 

Note {g ).~~As to electric plant and heating apparatus, see S. L. A., 1925, 
Sched. III., Pt. III. ; Par. 678, note (/), ante. 

Note (j).—Read “ S. L. A., 1925, Sched. III., Pt. I. (xxiii.).” 

See also Be Battle Abbey Settled Estate , [1933] W. N. 215. 

Rebuilding Mansion House. 

Note (o).— Read “ S. L. A., 1925, Sched. IH., Pt. I. (xxv.).” 

Note (p).~ In ascertaining the value of the annual rental no deduction 
can be made for mortgage interest, tithes, drainage rates or rentcharges 
{Be Windham's Settled Estate , [1912] 2 Ch. 75), or estate duty payable, 
or super-tax and income tax {Be Fife's Settlement Trusts , [1922] 2 Ch. 348, 
not following Be Windham's Settled Estate , supra , on this point). The 
point of time to take in ascertaining the rental is the date on which the 
scheme is authorised by the trustees or by the court {Be Fife's Settlement 
Trusts. supra). 

Note {q ).—Read “ S. L. A., 1925, Sched. IIT., Pt, I. (xxiv.).” 

Improvement of Improvements. 

Note {t ).~Read “ S. L. A., 1925, Sched. III., Pt. I. (xxi.) ” 

Repayment for Agricultural Improvements. 

Text.—B y S. L. A., 1925, s. 73 (1) (iv.), capital money arising under the 
Act (see Par. 673, ante) may be applied in payment as for an improvement 

3 f ^ ^ *\ct of any money expended and costs incurred by a 
landlord under or in pursuance of the Agricultural Holdings Act, 1923, or 
any similar previous enactment, or under custom or agreement or otherwise, 
in or about the execution of any improvement comprised in Pt. I. or Pt. II. 
of Sched. I. to the said Agricultural Holdings Act, 

Notes (u) — (c ).—Agricultural Holdings Act, 1908, was repealed by 
Agricultural Holdings Act, 1923, s. 58 and Sched. IV.; see title Agri¬ 
culture, Par. 49 o,ctn(e. The above provision of S. L. A., 1925, is a re¬ 
enactment of Agricultural Holdings Act, 1923, s. 21 (i.), which section is 
repealed by S. L. A., 1925, s. 119 and Sched. V. 


687. Execution of Improvements. 

Note (<?).—Read “ S. L. A., 1925, s. 90 (1) (i.), (ii.).” 
Note (e).—Read “ Ibid., s. 86.” 


688. Submission of Scheme. 

Note {g). —Repealed by S. L. A., 1925. By ibid., s. 84 ( 1), capital money 
arising under the Act (see Par. 673, ante) may be applied in or towards 
payment for any improvement authorised by the Act (see Par. 678, note (/), 
ante) or by the settlement, without any scheme for the execution of the 
improvement being first submitted for approval to, or approved by, the 
trustees of the settlement or the court. 

“ Authorised by the Act ” means an improvement authorised by S. L. A., 
1925 ; the court therefore has jurisdiction to order capital moneys to be 
applied towards such an improvement notwithstanding that the improve¬ 
ment has been executed prior to the Act {Be Lord Sherborne's Sealed Estate, 
[19291 1 Ch. 345 ; Be Borough Court Estate, [1932] 2 Ch. 39). The court’s 
jurisdiction continues though the property improved has been sold {ibid.). 

In the exercise of its retrospective discretion, the court will in general 
refuse to allow recoupment where the applicant has earned out improve¬ 
ments with the knowledge that the expenditure could not then be recovered 
from capital, but would be borne by himself {Be Jacques Settled Estates, 
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[1930] 2 Ch. 418, where recoupment of pre-Act electric light installation 
was sanctioned as improvement would have had to be made; Re Borough 
Court Estate, supra). 

A claim for tenant right valuation is not within the Act (Re Lord Sher¬ 
borne's Settled Estate, supra). 

By S. L. A., 1925, s. 87, the court may, in any case where it appears 
proper, make an order directing or authorising capital money to be applied 
in or towards payment for any improvement authorised by the Settled 
Land Acts, 1882 to 1890, or S. L. A., 1925, notwithstanding that a scheme 
was not, before the execution of the improvement, submitted for approval 
as required by S. L. A., 1882, to the trustees of the settlement or to the 
court, and notwithstanding that no capital money is immediately available 
for the purpose. 

Note (i).—By S. L. A., 1925, s. 84 (2), where the capital money to be 
expended is in the hands of the trustees of the settlement, they may apply 
that money in or towards payment for the whole or any part of any work 
or operation comprised in the improvement on (i.) a certificate to be 
furnished by a competent engineer or able practical surveyor employed 
independently of the tenant for life, certifying that the work or operation 
comprised in the improvement or some specific part thereof has been 
properly executed, and what amount is properly payable in respect thereof, 
which certificate shall be conclusive in favour of the trustees as an authority 
and discharge for any payment made by them in pursuance thereof, or 
(ii.) an order of the court directing or authorising the trustees so to apply a 
specified portion of the capital money. 

In the case of improvements not authorised by Pt. I. of Sched. III. to 
the Act (see Par. 678, note (/), ante) or by the settlement, the trustees may, 
if they think fit, and shall if so directed by the court, before they make any 
such "application of capital money, require that that money, or any part 
thereof, shall be repaid to them out of the income of the settled land by not 
more than fifty half-yearly instalments, the first of such instalments to be 
paid or to be deemed to have become payable at the expiration of six 
months from the date when the work or operation, in payment for which 
the money is to be applied, was completed, and no capital money may be 
applied by the trustees in payment for improvements not authorised by 
Pts. I. and II. of Sched. III. to the Act (see Par. 678, note (/), ante,) or by 
the settlement, except subject to provision for the repayment thereof 
being made in the same manner. 

If the trustees require the repayment of any part of the cost of improve¬ 
ments, the tenant for life may create in their favour out of the settled land, 
or any part of it, a rentcharge of sufficient amount to discharge the instal¬ 
ments (ibid., s. 85 (1)). 

Where the capital money to be expended is in court, the court has full 
discretion as to its application (ibid., s. 84 (3) ) ; and the court may, in 
any case where it authorises the expenditure of capital money, make its 
authorisation conditional on the repayment of the capital by instal¬ 
ments (s. 84 (4)). In the case of any improvement mentioned in Pt. III. 
of Sched. III. of the Act (see Par. 678, note (/), ante) the court must require 
such repayment, unless the improvement is authorised by the settlement 
(ibid.). An order of the court requiring repayment creates a rentcharge, 
and confers upon the trustee all statutory and other remedies for its 
recovery (ibid., s. 85 (2) ). 

Approval by Trustees. 

Note ( l). —As to the abolition of the necessity of a scheme after 1925, see 
L. P. A., 1922, s. 65, repealed by S. L. A., 1925, s. 119 and Sched. V., and 
replaced, so far as this matter is concerned by ss. 84 (1), 87 ; see note ( g ), 
ante. If the improvements are calculated to benefit the inheritance 
and are of a permanent character, it is the duty of the trustees exercising 
the powers under a minority clause to throw them upon capital, even 
though they may have a fund of income available for the purpose (Re 
Stamford and Warrington (Earl), Payne v. Grey, supra) ; see also S. C. 
cited in title Settlements, Par. 1110, notes ( l ), (p), post. 

Approval by Court. 

Note (m ).—The powers of the court under S. L. A., 1925, may by s. 113 
(2), as regards land in the County Palatine of Lancaster or the County 
Palatine of Durham, be exercised also by the respective Courts of Chancery 
of those Counties Palatine. 

Note (n ).—For “ S. L. A., 1882, s. 44,” read “ S. L. A., 1925, s. 93 (a).” 
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Note (o). S. L. A., 1882, s. 26, was repealed by S. L. A., 1926. As to 
the discretion of the court, see S. L. A., 1925, s. 84 (4); Par. 688, note ($), 
ante. Where an application is made, the court may require that any 
incumbrancer of the estate or interest of the tenant for life should be 
served with notice of the proceedings (ibid.). 

Approval of Scheme where no Existing Capital Money. 

Note (p). —See S. L. A., 1925, s. 87 ; Par. 688, notes (g), (i), ante. 

Payment by Trustees out of Capital Money. 

Note (r).—See Par. 689, note (o), supra. By S. L. A., 1925, s. 115 (1), 
the Minister of Agriculture and Fisheries, who replaces the Board of Agri¬ 
culture (see Vol. I., Par. 658, ante), shall have, for the purposes of any Act, 
public general or local or private, making provision for the execution of 
improvements on settled land, all such powers and authorities as he has for 
the purposes of the Improvement of Land Act, 1864 (see Pars. 695—708, 
post). \\ acre capital money is in court, the court may make an order for 

payment of the cost of improvements on a report or certificate of the 
Minister (s. 84 (3) ). 

Notes (s), (t), (w.).—See Par. 689, note ( o ), supra. 

Payment out of Funds in Court. 

Note ( v). See Par. 689, note (o), supra. As to the discretion of the court 
with respect to the payment for improvements out of funds in courtj see 
S. L. A., 1925, s. 84 (4), Par. 688, note (i), ante. 

Past Improvements. 

Notes (b), (c).—S. L. A., 1890, is repealed by S. L. A., 1925, s. 119, 
Sched. V. As to the power of the court to approve of past expenditure, see 
ibid., s. 87 ; Par. 688, note (g), ante. 

Note (e). —See, further, Re St. Germans * Settled Estates , f1924] 2 Ch. 236, 
where the claim of the life tenant’s executors was allowed because the 
settlement contemplated that the improvements made should be paid out 
of capital, but the life tenant had been erroneously informed that such 
could not be done. 

Payment of Improvement Charges. 

Note (m ).—Read “ S. L. A., 1925, s. 73 (1) (xiii.).” By 9. 85 (3), a rent- 
charge created for the purpose of repaying to the trustees the costs of 
improvements which fall under Pt. II. or Pt. III. of Sched. III. (Par. 678, 
note (/), ante) cannot be redeemed out of capital money. 

Maintenance, Repair, and Insurance. 

Note (b).-Fov “ S. L. A., 1882, s. 28 (1),” read “ S. L. A., 1925, s. 88 (1),” 
For “ S. L. A., 1882, s. 28 (4),” re;id “ S. L. A., 1925, s. 88 (4).” 

Note (c ).—Read “ S. L. A., 1925, s. 88 (3).” 

Note (d).— Read “ S. L. A., 1925, s. 88 (5).” 

Note (e).— Read “ S. L. A., 1925, s. 89.” 

(See original volume.) 

Provisional Order for—Charge. 

Note (h). —In case of the erection or improvement of a farmhouse or of 
a cottage for occupation by a person engaged in cultivating the land, the 
Minister, if satisfied that the erection or improvement is required for the 
proper cultivation of the land, may sanction the charge though the work 
may not effect a direct yearly increase in the value of the lands exceeding 
the proposed yearly charge (Agricultural Credits Act, 1923 (13 & 14 
Geo. 5, c. 34), s. 3 (3) ). 

Note (d ).—The rate of interest under this Act or any other existing 
Act which authorises a company to execute or advance money for improve¬ 
ments of agricultural land may now be such as authorised by the Minister 
(ibid., s. 3 (1), (2) ). 

(See original volume.) 

Registration of Charge. 

Note (c).—L and Charges Registration and Searches Act, 1888, is re¬ 
pealed by L. C. A., 1925, s. 24, Sched. By ibid., s. 10 (1) (i.), a charge 
created under the Improvement of Land Act, 1864, can be entered at the 
Land Registry in the Register of Land Charges in Class A in the name of 
the estate owner whose estate is intended to be affected, and consequently 
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by ibid.., a. 13 (1), will, if created after the end of 1888, be void as against a 
purchaser of the land charged or of interest in such land, unless registered 
before the completion of the purchase. 

Note (d).—For “ L. T. A., 1875 and 1897,” read “ L. R. A., 1925 ” For 

Land Transfer Rules, 1903, r. 170,” read ' c Land Registration Rules, 
1925, r. 155.” 

Note (/).—Read “ Land Transfer Rules, 1925, rr. 157, 158.” 


Enforcement of Charge. 

Note (h). —C. A., 1881, s. 44, is repealed by L. P. A., 1925, s. 207, Sched. 
VII., and replaced by ibid., s. 121. 


(See original volume.) 

Procedure under Land . . . Drainage Act. 

Note ( 5 ).—The Settled Land Acts are replaced by S. L. A., 1925. 


Power to Enter on Lands. Drainage etc. 

Text and Notes ( d ), (i).—Replaced in substance by Land Drainage Act, 
1930, s. 59 ; as to protection of ancient monuments, s. 60 ; as to land 
drainage generally, 6ee Vol. XXV., Pars. 1325—1355, post. 

Text and Note (I*).—Repd. by Land Drainage Act, 1930, Sched. ViJ. 

Power to Enter and Scour Channels. 

Text and Notes (l)-(n ).—Replaced by ibid ., s. 57, by which the works 
may be executed if the notice is not complied with within 2 months after 
service ; for definition of watercourses, see s. 81. 

Text and Notes (0), (/?).—Not re-enacted. 


Power to Make . . . New Drains. 

Text and Notes. —Replaced by ibid., s. 58, Sched. V. 
(See original volume.) 
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LAND TAX. 


Hereditaments. 

Note (d).—. Land tax is not chargeable in respect of so much of an 
n erground railway as lies under hereditaments exonerated before tho 
construction of the railway (Central London Bailway v. City of London 

ur ( ! t Co ' n ™“™- [19H] 1 Ch. 467); and see S. Cl, fl911]2Ch. 

Cr ’trai f ";'"' / nom City of London Land Tax Commissioners v. 

land h” <' [913] A ' C ‘ 364 ( held the redemption of 

nf In ! h0U !f S °, r lands abuttin " on a Wghway exonerated so much 

onThe^rr ^ ^ ^ 

(See original volume.) 

Landowner Exempt from Income Tax. 

1 ext and Note (g).— The exemption or abatement is allowed for 1928-29 
and subsequent years if the total income “ for the year ending on the 
oth Apnl in the year in which the land tax is assessed” (F. A., 1927, 

F A ,oo n0t t0 exceed £I6 ° ” £400, as the case may be, see 

(See original volume.) 

Powers of Appointment. 

Note (k). See, similarly, Land Tax Commissioners Act, 1927. 

(See original volume.) 

Appointment of Collectors. Security. 

Text and Note (re).—For amdts., see F. A., 1928, s. 33. Collectors are 
now appointed by and hold office during the will and pleasure of the 
I. R. C.; remuneration is determined by the Treasury (F A 1031 

s. 37(1), (2), (4), (5)). * ” 

Note (b).— Repd. by ibid., Sched. III., Pt, II. 

Note ( c ). Sub-sect. repd. by ibid. 

(See original volume.) 

Demand. 

Text and Note (c).—Delete “and the warrants” (F. A., 1931, 

Sched. III., Pt. II.). Warrants are delivered to the collectors bv I R C 
see ibid., s. 37 (3), (4). J ’ *' 

(See original volume.) 

Surplus Land Tax. 

noi EOSt Land Tax Commissioners v. Londesborough, 

1 / . J V , 31 (surplus arising from parish quota being fixed at amount 

not authorised by law is not included). 

Persons under Disability. 

a L- A., 1882, is repealed by S. L. A., 1925, s. 119, Sched. V. 

As to the redemption of land tax under the latter Act where the tenant for 
me is an infant, and there is consequently no tenant for life within the 
definition m s. 19 (1), see ibid., ss. 26 (1), 73 (1) (ii.). 

(See original volume.) 

Price of Redemption. 

Text and Notes. The capital sum to be paid now is a sum equal to 
twenty-five times the sum assessed on the land, and the rate of interest 
on unpaid instalments is 4 per cent. (F. A., 1921, s. 64). 

(See original volume.) 

Effect of Charge. 

Note (a). Land Charges Registration and Searches Act, 1888, is repealed 

> . C. A., 1925, s. 24, Sched. A charge of money paid for redemption of 

and tax can be entered in the Register of Land Charges in Class C, see 
s. 10 ( 1 ). 

Settled Land. 

Note (h). —Read “ S. L. A., 1925.” 

Note (i).—F or “ S. L. A., 1882, s. 21 (ii.),” read “ S. L. A., 1925, s. 73 
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(1) (ii.).” It seems doubtful whether the discharge of an incumbrance 
under the latter section includes the redemption of land tax; compare 
sub-8. 1 (vi.), and U. C. E. A., 1925, s. 26 (1) (ii.). 

Note (j).— Read “S. L. A., 1925, ss. 38, 117 (1) (ii.),” as to sale ; 

" s. 71 (1) (i.),” as to mortgage. 

Note ( k ).—Partition Act, 1868, is repealed by L. P. A., 1925, without 
prejudice to any proceedings pending under it at the end of 1925. Settled 
Estates Act, 1877, is repealed by S. L. A., 1925. For “ S. L. A., 1882, s. 32, 
read “ S. L. A., 1925, s. 76.” 

Note (n). —Read “ S. L. A., 1925, s. 26 (1).” 

Note (p ).—Read “ Ibid., s. 28.” 


(See original wlume.) 

Sale or Grant of Rentcharge. 

Note (/).—By U. C. E. A., 1925, s. 26 (1) (ii.), capital money belonging 
to a university or college to which the Act relates (see s. 1), which has 
been paid to the Minister of Agriculture and Fisheries, and the proceeds 
of sale of securities representing any such money, may, with the consent 
of the Minister, be applied in the redemption of land tax. 


Sale of Land Belonging to Rectory. 

Note (cj).— As to this s. 80, sec Warwickshire Coal Co. v. Coventry Corp., 
Vol. XX, Par. 1416, note (l), post. 

Lands held under Royal or Parliamentary Grant. 

Note (m).—Read “ S. L. A., 1925, s. 20 (1) (i.), (hi.), 4).” 


Effect of Redemption. 

Note (rc).—See Par. 714, ante. 
Note (r).—See Par. 714, ante 

(See original volume.) 
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LANDLORD AND TENANT. 


Creation of Tenancy. 

Note (a ).—For the two meanings of “ reversion,” see Hanson v. 
Kewman, [1934] Ch. 298, C. A., at p. 301. 

Tenancy Based on Contract. 

Note (&).—See Whitehall Court, Ltd. v. Ettlinger, [1920] 1 K. B. 680 
(a lease is not only a contract, but creates an estate by demise : lease of 
flat: tenant liable for rent after requisition of premises by Government ; 
doctrine of frustration of commercial adventure held inapplicable, as 
impossibility of personal residence did not affect the chattel interest 
created); Matthey v. Curling, [1922] 2 A. C. 180, Par. 959, note (a), post. 

Note (d ).—As to the abolition of the doctrine of interesse termini, see 
L. P. A., 1925, s. 149 (1), (2); Par. 860, post. 

Effect of Attornment by Tenant. 

Note (e). —See, further, Horn v. Beard , [1912] 3 K. B. 181. 

(See original ivlume.) 

Distinction between Lease and Licence. 

Note ( p ).—See also Joel v. International Circus and Christmas Fair, 
(1920), 124 L. T. 459, C. A. (contract in special terms held to give an 
interest in land and not to be a revocable licence). 

Note (5).— See, further, Coombe v. Mitchem (1912), 134 L. T. Jo. 159 
(sale of grass or keep) ; Wellaway v. Courtier , [1918] 1 K. B. 200 ; Joel v. 
1 ntcrnational Circus and Christmas Fair , supra. 

Note (t ).—Compare Sports and General Press Agency, Ltd. v. “ Our 
Dogs ” Publishing Co., Ltd., [1917] 2 K. B. 125, C. A. (right to take photo¬ 
graphs at a dog show). The reference to Wilson v. Tavener, cited in the 
original volume, should be [1901] 1 Ch. 578. See also Walton Harvey, Ltd. 
v. Walker and Homfrays, Ltd., [1931] 1 Ch. 274, C. A. (electric sign ; licence). 

Nature of Licence. 

Note (c).—S tatute of Frauds, s. 4, is replaced by L. P. A., 1925, s. 40. 
See, further, Smith v. Colbourne , [1914] 2 Ch. 533, C. A. (clause giving 
adjoining owner power to enter premises, remove windows erected by 
owner under licence from adjoining owner, and fill up openings in default 
of owner so doing, held to be a mere licence passing no interest); title 
Sale of Land, Par. 828, post; see also per Warrington, L.J., in Joel v. 
International Circus and Christmas Fair, supra. 

Note (e ).—For consideration of the equitable doctrine which precludes 
revocation of a licence, see Canadian Pacific Rail. Co. v. R., infra. 

Note (/).—See, further, Hurst v. Picture Theatres, Ltd., [1915] 1 K. B. 
1, C. A.; cited in title Trespass, Par. 1513, note ( i ), post; King v. AUen 
(David) <L • Sons (Billposting), Ltd., [1916] 2 A. C. 54 (defendant, under a 
written agreement not under seal, granted permission to plaintiffs to affix 
posters to the flank wall of a picture house proposed to be erected for a term 
of years, plaintiffs paying a rent of £12 per annum, and defendant agreed 
to let to the trustee of the picture house com pan} 7 then about to be in¬ 
corporated the site on which the picture house was to be erected, and to 
assign his interest in the agreement with plaintiffs, but the company, 
the lease to which contained no reference to plaintiffs’ agreement, refused 
to continue the licence : held that the agreement did not create any 
interest in land at all, but only a personal obligation between plain tiffs 
and defendant, and that defendant having disabled himself from giving 
effect to it, he was liable for the breach thereof); Whipp v. Mackey, 
[1927] I. R. 372, C. A. 

Note (h). —But, in the absence of express or implied stipulations, he is 
under no obligation to remove buildings which he has erected on the land, 
see Never-Stop Rail. ( Wembley) v. British Empire Exhibition (1924), Incorp. t 
[1926] Ch. 877. The restrictions to be imposed on the power to determine 
a revocable licence depend upon the circumstances of each case (Canadian 
Pacific Rail. Co. v. R., [1931] A. C. 414, P. C.). 

Note ({).—See Par. 770, note (t), supra ; King v. AUcn (David) & Sons 
(Billposting ), Ltd., supra. 

Licence Coupled with Grant of an Interest. 

Note ( k ).—See also Joel v. International Circus and Christmas lair, 

42 


PARAGRAPH 

NUMBERS. 


772. 

773. 

774-775. 

776. 

777-778. 

779. 


780. 


781. 


782. 


783. 


VOL. XVIII.—Landlobd and Tenant. 772—783 

supra. The purchase of a theatre ticket is the grant of a right to enter 
the theatre and see a performance, and includes a contract not to revoke 
till the performance is ended ( Hurst v. Picture Theatres , Ltd., supra). 

Lodgers. 

Note (p ).—See also as to the duty of the keeper to take reasonable care, 
Paterson v. Norris ; Caldecutt v. Piesse, Vol. XVII., Par. 645, note (( 7 ), ante. 

Servants. 

Note (b ).—See also Wall v. Oibbs, [1920] W. N. 187. 

(See original volume.) 

Building Societies. 

Note (a).—For “ C. A., 1881, s. 18,” read “ L. P. A., 1925, s. 99.” 

(See original volume.) 

Companies. 

Text and Notes (/), (g). —Now Companies Act, 1929. s. 14. 

Note (h). — Ibid., s. 14. 

Note (i). — Ibid., s. 191, 248. 

Note (k ).—But this last case was overruled by Companies Act, 1929, 
8 . 296, which vests the property in the Crown as bona vacantia. 

Joint Tenants. 

Note (n). —After 1925 no lease of an undivided share is permissible, 
except where a legal estate (not being settled land) is vested in joint 
tenants beneficially after notice (in writing) by the lessor to the other joint 
tenants (L. P. A., 1925, s. 36 (2) ). The effect of such notice is that, under 
the trust for sale which under s. 39 and Sched. I., Pt. IV. (see Vol. XXIV., 
Par. 397, post), is imposed upon land held in undivided shares, the net 
proceeds of sale, and the net rents and profits until sale, will be held upon 
the trusts which would have been requisite for giving effect to the beneficial 
interests if there had been an actual severance ; and therefore after such 
notice, so long as the land remains unsold, the lessee will be entitled to a 
share of the rents and profits corresponding to the share of his lessor in the 
land. Where a lease has been made before 1926 of one or more undivided 
shares of land held beneficially by joint tenants, it will after 1925 take effect 
as an equitable interest in the proceeds of sale of the land. 

Note (o).—I n the case of a partnership, where one of two partners lived 
till his death in a house which formed part of the partnership property, 
and was debited yearly in the firm’s books with a sum as “ rent,” his 
personal representatives were held to have no interest in the tenancy, 
and may be ejected if they assert any right thereto ( Lee v. Crawford 
(1912), 46 I. L. T. 81); and see title Partnership, Vol. XXII., p. 52. 

Tenants in Common and Co-parceners. 

Note (0- —On a summons for possession under the Summary Jurisdic¬ 
tion (Ireland) Act, 1851 (14 & 15 Viet. c. 92), s. 15, it was held that where 
the notice to quit was signed by two joint owners the summons in the name 
of one owner only was bad, as one joint owner cannot recover on behalf 
of all joint owners ( Mills v. Hoey (1913), 47 I. L. T. 246). See, further, 
United Dairies, Ltd. v. Public Trustee, [1923] 1 K. B. 469, Par. 1128, 
note ( i ), post. 

Tenants for Life of Undivided Share. 

Note (u). —S. L. A., 1882, is repealed (except s. 30; see Pars. 674, 
note (a), 676, ante) and replaced by S. L. A., 1925. 

Note (a).—For “ S. L. A., 1882, s. 2 (6),” read “ S. L. A., 1925, s. 19 (2),” 
which refers only to joint tenants, the words “ tenants in common ” in the 
earlier Act being repealed by L. P. A., 1922, Sched. X., 1 (3). 

Notes (b), (c).—S. L. A., 1882, ss. 2 (10) (i.), 19, were repealed by 
S. L. A., 1925, s. 119, Sched. V. 

Power of Copyholder to Lease. 

Text.—A s to the general enfranchisement of copyholds by L. P. A., 
1922, s. 128 (1), as from the end of 1925, see Vol. VIII., Par. 290, ante. By 
Sched. XII. to the same Act, par. 3, where copyhold land enfranchised by 
the Act is at the end of 1925 (see L. P. A. (Postponement) Act, 1924), or by 
virtue of the former Act, subject to any subsisting lease or demise for a 
term of years absolute, the freehold into which the copyhold estate is con¬ 
verted shall be the reversion immediately expectant on the lease or demise, 
and the benefit of the rents and services reserved and made payable on, and 
the conditions in, or in respect of, the lease or demise, shall be incident and 
annexed to the reversion, and the burden of the covenants or agreements, 
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expressed or implied, on the part of the lessor and lessee respectively shall 
run with the reversion and with the land respectively, and the enfranchise¬ 
ment shall not affect any right of distress, entry, or action accruing in 
respect of the lease or demise, and any lease or demise, otherwise than for a 
term of years absolute, shaU take effect in equity only. 

In the case of manors in which it was the practice for copyholders in fee 
to grant derivative interests to persons admitted as copyholders of the 

provision applies only in respect of 
leases or demises taking effect out of the estate of the copyholder in fee. 

A term of years absolute does not include a term of years determinable 
with life or lives, or with the cesser of a determinable life interest, see 
L. P. A., 1922, s. 188 (12), Par. 860, post. 

Effect of Licence. 

Text.— After 1925, lands formerly copyhold can be leased without 
licence, see L. P. A., 1922, Sched. XII., Par. 1 (a). 

Corporations. 

Note (h). As to the demise of land to an unregistered society, see 
Jarrott v. Ackerley (1915), 85 L. J. (on.) 135, cited in title Corporations, 
Par. 844, note (/), ante. 

Crown Lands. 


787. 

788-789. 

790. 


Text and Notes ( n), ( m ).—They are now the Commissioners of Crown 
Lands, and the term is not exceeding 100 years, see Vol. VII., Par. 317, 
notes, ante. 

Executors and Administrators. 

Note (c).—Repealed. See now A. E. A., 1925, s. 2 (1); Vol. XIV., Par. 
472, ante. 

Note (e). —See, further, Johnson v. Clarice, Vol. XIV., Par. 692, note (c), 
ante. 

(See original volume.) 

Lease of Infant’s Lands under Settled Land Acts. 

Text and Notes (b), (c).—The Acts were replaced by S. L. A., 1925. 
The definition of the tenant for life (ibid., s. 19) and of the persons having 
the powers of a tenant for life (s. 20) relates only to persons of full age. 

By S. L. A., 1925, s. 26 (1), where an infant is beneficially entitled in 
possession to land for an estate in fee simple or for a term of years absolute, 
or would if of full age be a tenant for life of or have the powers of a tenant 
for life over settled land, then, during the minority of the infant, (a) if the 
settled land is vested in a personal representative, the personal repre¬ 
sentative, until a principal vesting instrument has been executed pursuant 
to the provisions of this Act, and (b) in every other case, the trustees of 
the settlement, shall have, in reference to the settled land and capital 
money, all the powers conferred by the Act and the settlement on a tenant 
for life, including the powers of leasing (ss. 41—43), and on the trustees of 
the settlement. 


791. 

792-797. 

798. 


Note (c).—In S. L. A., 1925, by s. 117 (1) (ix.), “ land ” includes land of 
any tenure, and mines and minerals whether or not held apart from the 
surface, buildings or parts of buildings (whether the division is horizontal, 
vertical or made in any other way), and other corporeal hereditaments; 
also a manor, an advowson, and a rent and other incorporeal hereditaments, 
and an easement, right, privilege, or benefit in, over, or derived from land, 
not being an undivided share in land. Settled Estates Act, 1877, is repealed 
by S. L. A., 1925, s. 119, Sched. V. 

Note (d).— For “ S. L. A., 1882, s. 58 (1),” read “ S. L. A., 1925, s. 20 (1).” 
Note (e).—S. L. A., 1882, s. 56, is replaced by S. L. A., 1925, s. 108. 

Note (/).—S. L. A., 1882, s. 45, is replaced by S. L. A., 1925, s. 101. 

Lease under Settled Estates Act. 

Text and Note (i).—Repealed by S. L. A., 1925, s. 119, Sched. V. 

Note ( j). — C. A., 1881, s. 41, was repealed by L. P. A., 1925. 

Note ( k). —Infants’ Property Act, 1830, was repealed as obsolete by 
L. P. (Amendment) A., 1924, s. 10 and Sched. X. 

(See original volume.) 

Fines and Recoveries Act, 1833. 

Text. —Acknowledgments by married women were abolished by L. P. A., 
1922, s. 74, now replaced by L. P. A., 1925, s. 167. 

Note (h). —The portion of s. 77 of the Fines and Recoveries Act, 1833, 
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dealing with acknowledgments is repealed as obsolete by L. P. (Amend¬ 
ment) A., 1924, 8. 10 and Scked. X. 

Note (i).—Repealed by S. L. A., 1925, s. 119, Sched. V. 

Limited Interest. 

Note (k). —Infants’ Property Act, 1830, is repealed as obsolete by L. P. 
(Amendment) A., 1924, s. 10 and Sched. X. 

Separate and Non-Separate Property. 

Text and Notes (l) —(n).—The Settled Land Acts, except that of 1889, 
which was repealed by L. P. A., 1922, s. 44 (7), are repealed by S. L. A., 
1925, s. 119 and Sched. V., as from the end of 1925. By s. 25 of the last- 
mentioned Act, all the sections of the Act which define a tenant for life or 
the person having the powers of a tenant for life apply to a married woman 
of full age, whether or not she i3 entitled to her estate or interest for her 
separate use or as her separate property, and she, without her husband, 
may exercise the powers of a tenant for life under the Act. A restrain on 
anticipation in the settlement does not prevent the exercise by her of any 
power under the Act. 

Note (o). —Settled Estates Act, 1877, is repealed by S. L. A., 1925, s. 119, 
Sched. V. By L. P. A., 1925, s. 107 (2), the separate examination of a 
married woman shall not be necessary as a preliminary to any order of the 
court directing payment or transfer of any money or property to her or in 
accordance with her directions. 

Note (j>). —S. L. A., 1882, s. 61 (6), is now replaced by S. L. A., 1925, 
s. 25 (2), supra. 

Apart from Statute : (i.) Freeholds. 

Note (r).—For “ C. A., 1881, s. 40,” read “ L. P. A., 1925, s. 129.” 

Note (a ).—Tenancy by curtesy is abolished, as regards the estates of 
any persons dying after 1925, by A. E. A., 1925, s. 45 (1) (b). 

Note (/).—For “ C. A., 1881, s. 10,” read “ L. P. A., 1925, s. 141 (1).” 

Leases to Married Women. 

Note (k ).—Infants’ Property Act, 1830. is repealed as obsolete by L. P. 
(Amendment) A., 1924, s. 10 and Sched. X. 


Leases by M’or. or M’ee. under Statutory Powers. 

Note (l ).—For “ C. A., 1881, a. 18 (1). (3), (14), (17),” road “ L. P. A„ 
1925, s. 99 (1), (3), (14), (17) ” respectively. 

Note (m).—Read “ L. P. A., 1925, s. 99.” 

Note {n). —In the case of mortgages made after 1925 the mortgagor has 
power to make agricultural or occupation leases for a term not exceeding 
50 years and building leases for a term not exceeding 999 years ( ibid ., 
s. 99 (3) ). 

Note (o ).—Read “ Ibid., s. 99 (2).” 

Note (p).—Read “ Ibid., s. 99 (13).” 

Note (</).—Read “ Ibid., s. 99 (12).” By ibid., s. 99 (19), the powers 
of leasing conferred by the section flhall, after a receiver of the income of 
the mortgaged property or any part thereof has been appointed by a mort¬ 
gagee under his statutory-power, and so long as the receiver acts, be exer¬ 
cisable by such mortgagee instead of by the mortgagor, as respects any 
land affected by the receivership, in like manner as if such mortgagee were 
in possession of the land, and the mortgagee may, by writing, delegate any 
of such powers to the receiver. As to the powers of a mortgagor and mort¬ 
gagee in possession to accept surrenders of leases, see ibid., s. 100 • Vol. 
XXI., Par. 312, post. 

Leases not under Statutory Powers : (i.) By Mortgagor. 

Note (/).—For “ S. L. A., 1882, s. 50 (3),” read “ S. L. A., 1925, s 104 
(3) (a) ” ; for “ S. L. A., 1890, s. 10,” read “ S. L. A., 1925, s. 65.” 

Lease by Receiver. 

Text. As to the powers of leasing of a receiver appointed by the mort¬ 
gagee, as agent for the mortgagee, see L. P. A., 1925, s. 99 (19); Par. 802 
note ( q ), supra. 9 ' ’ 

Note (g).— As to the liability of a receiver for rent, see titlo Receivers 
P ar. 717, note (k), post. * 


Tenants for Life : (i.) Settled Land Acts, 1882_1890 
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consents (if any) as would have been required on a sale under the trust for 

0*1 IP# 

Note (n).—S. L. A., 1890, s. 10, is replaced by S. L. A., 1925, s. 65. 
Where the settlement was made or comes into operation after 1925 (ibid ., 
s. J 20 (2) ) the consent of the trustees or order of the court is not required 
unless the settlement expressly provides that the powers shall not be 
exercised without one of them being obtained (s. 65 (1) (b) ). 

Note (o).— S. L. A., 1882, s. 6, is replaced by S. L. A., 1925, s. 41, which 
also provides for the making of forestry leases. The leases provided for 
by this section are not to exceed, in case of a building lease, 999 years; 
of a mining lease, 100 years ; of a forestry lease, 999 years ; of any other 
lease, 50 years. S. L. A., 1882, s. 2 (10) (iii.), is replaced by S. L. A., 1925, 
s. 117 (1) (i.) ; S. L. A., 1889, was repealed by L. P. A., 1922, s. 44 (7) As 
to the power of a tenant for life to grant an option to purchase or take a 
lease, see S. L. A., 1925, s. 51 ; Vol. XXV., Par. 1142, post. Sects. 44—47, 
60 of S. L. A., 1925, deal with mining leases, see title Mines, Minerals and 
Quarries, Vol. XX., post. 

Note (p).— For “ S. L. A., 1882, s. 46,” read “ S. L. A., 1925, s. 107 (1).” 
Note (g).— For “S. L. A., 1882, s. 7,” read “ S. L. A., 1925, s. 42.” 
Housing of the Working Classes Act, 1890, s. 74 ; S. L. A., 1890, s. 18 ; and 
Small Holdings Act, 1908, s. 40, are replaced by S. L. A., 1925, s. 57. For 
“ S. L. A., 1882, s. 45, and 1884, s. 5,” read “ S. L. A., 1925, s. 101.” For 
“ S. L. A., 1890. s. 7,” read “ S. L. A., 1925, s. 42 (5).” See, further, Pum- 
ford v. Butler (11 .) & Co., Ltd.. [1914] 2 Ch. 353 (lease held invalid, a reser¬ 
vation of rent being unenforceable by reason of the Licensing Act, 1904 
(4 Edw. 7, c. 23), s. 3 (3), and the Licensing (Consolidation) Act, 1910 (10 
Edw. 7 & 1 Geo. 5, c. 24) ). 

(ii.) Settled Estates Act, 1877. 

Note (r).—Settled Estates Act, 1877, is repealed by S. L. A., 1925, s. 119, 
Sched. V. 

Tenants in Tail. 

Note (6).—Read “ S. L. A., 1925. s. 20 (1) (i.).” 

Note (d ).—Settled Estates Act, 1877, was repealed by S. L. A., 1925, 
s. 119, Sched. V. 

Note ( h ).—Enrolment is abolished by L. P. A., 1922, s. 76, and replaced 
by L. P. A., 1925, s. 133; Fines and Recoveries Act, 1S33. s. 41, was 
repealed as obsolete by L. P. (Amendment) Act, 1924, s. 10 and Sched. X. 
(Sec original volume.) 

To What Land Power Extends. 

Note (c).— See also Re Harter, Harter v. Harter , [1913] W. N. 104, 
cited in title Mines, Minerals, and Quarries, Par. 1354, post. 

(Sec original volume.) 

Validation of Defective Leases : (i.) In Equity. 

Note (g).—For “ Law of Propertv Amendment Act, 1859, s. 12,” read 
“ L. P. A., 1925, s. 159 (1).” 

(ii.) By Statute. 

Text and Note (b). —Replaced by L. P. A., 1925, s. 152 (7). 

Note (c).—N ow L. P. A., 1925, s. 152 (6). 

Note (d ).—See ibid., s. 149 (2). 

Note ( e ).—Now ibid., s. 152 (1). 

Note ( /).—Now ibid., proviso and sub-ss. 3, 4. 

Text and Notes (g), ( i ).—Now ibid., s. 152 (2). The burden of proof is 
on the lessee (Kisch v. Hawes Bros. Ltd., [1935] 1 Ch. 102). 

Leases under Authority of Court. 

Text and Notes (&)—(??).—Delete. 

Universities and Colleges. 

Text. —The powers of the universities and colleges in question to make 
leases of their lands are now contained in U. C. E. A., 1925, ss. 6—12. They 
are based on those conferred on tenants for life by the Settled Land Acts, 
1882 to 1890 (now repealed), and have not been extended, as those powers 
have been by S. L. A., 1925, see Par. 805, supra. The powers may in 
general be exercised by such body and in such manner as is provided by the 
statutes regulating the university or college in question (ibid., s. 41 (2) ), 
but the consent of the Minister of Agriculture and Fisheries, now replacing 
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the former Board of Agriculture and Fisheries (Vol. I., Par. 658, ante), is 
required for the making of any building or mining leases for a longer term 
or on other conditions than those prescribed in the Act (s. 11). Capital 
money arising, as a result of the exercise of the powers, by the receipt of a 
fine on the grant of a lease, is payable to the Minister (s. 7), and two-thirds 
of the money received as rents, tolls, duties, royalties and reservations 
under mineral leases is applicable by the college to capital expenditure for 
the purposes defined by s. 12 (b). 

Notes (o), (<?), (5), (/).—Ail the Acts referred to are repealed by U. C. E. A., 
1025, s. 45 and Scked. II., as from the eud of 1925, ibid., s. 45 (2). 

Note (r).—The power to grant an option to purchase or take a lease of 
land belonging to a university or college conferred by U. C. E. A., 1925, 
s. 23, is exactly similar to that conferred on a tenant for life by S. L. A., 
1925, s. 51 (see Vol. XXV., Par. 1142, post), and is exercisable by consent 
of the Minister (U. C. E. A., 1925, s. 23 (1)). 


Distinction Between Lease and Agreement for Lease. 

Note (u). —An agreement for a lease is not an “ assurance,” see Borman 
v. Griffith, Vol. XI., Par. 546, note ( 7 ), ante. 

Note ( 6 ).—These sections are replaced by S. C. J. (Consolidation) Act, 
1925, ss. 202, 203. See, further, Wilson v. Nevile, Reid <0 Co., Ltd. (1916), 
32 T. L. R. 542 ; Gray v. Spytr , [1922] 2 Ch. 22, 0. A. (right to specific per¬ 
formance not pleaded) ; Carrington Manufacturing Co. v. Saldin (1925), 
133 L. T. 432 (where the lease has in fact been granted, the question whether 
relief was capable of being given by specific performance does not arise). 
Where conditions are to be performed on behalf of a tenant holding under 
an agreement for a lease before he obtains such lease the tenant cannot be 
treated as having such lease {Inland Revenue Commissioners v. Derby {Earl), 
[1914] 3 K. B. 1186). As to Stat. (1540), 32 Hen. 8 , c. 34, s. 1, see Par. 1123, 
note ( 0 , post. 

Indications of Intention. 

Note ( 0 ).—See also Fox v. Slaughter (1919), 35 T. L. R. 668 . 

Essential Terms of Agreement. 

Statute of Frauds, s. 4, is replaced for this purpose by L. P. A., . 
See also Comity Hotel and IFtne Co., Ltd. v. London and. 
North Western Rail. Co., [1918] 2 K. B. 251 (option to take lease void for' 
uncertainty); affirmed on other grounds, [1921] 1 A. C. 85). / 

{See original volume.) 1 

Operation of Informal Contract if Terms Agreed. \ 

Note (7).— See also Rossdale v. Denny , [1921] 1 Ch. 57, C. A. ; Lockett A 
Norman-Wright, [1925] Ch. 56, and Vol. XXV., Par. 493, note (i), put. 
An agreement to grant a lease Bubject to the terms of a lease ” meays 
subject to the terms to be contained in a lease executed by the lessor 
{Raingold v. Bromley, [1931] 2 Ch. 307). 


Note ( b). 

1925, s. 40. 
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Agreement by Agents : (1) House Agent. 

Note (s). —See Lewcock v. Bromley (1920), 127 L. T. 116. 

Agreement must be in Writing. 

Note (d).— Statute of Frauds, s. 4, is replaced by L. P. A., 1925, s. 40, 

which refers to “ any contract for the sale or other disposition of land or 

any interest in land.” By ibid., s. 205 (1) (ii.) f “ disposition ” includes a 

conveyance, and “conveyance” includes a lease. By s. 205 (1) (ix.), 

“ lancl ” includes land of any tenure, and mines and minerals, whether or 

not held apart from the surface, buildings or parts of buildings (whether 

the division is horizontal, vertical or made in any other wav) and other 

corporeal hereditaments ; also a manor, an advowson, and a rent and other 

incorporeal hereditaments, and an easement, right, privilege, or benefit in 

over, or derived from land ; but not an undivided share in land. As to 

“ m terest in land,” compare McPherson v. Temiskaming Lumber Co Ltd 
[1913] A. C. 145, P. C. y ’ Ud " 

Collateral Agreement. 

m T t ° SlSI CUy Rink ^^k-on-Tyne). 

Lta.' (1J13), 29 r. L. R. 318 (verbal agreement to permit dancing on 
demised premises subject to restrictive covenants). 8 

What Memorandum is Necessary 

Noth (»).—For “ Statute of Frauds ” read 
Par. 821, note {d), supra. 


read “ L. P. A., .1925, s. 40 ” ; Pee 
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Kote ( j) —See also Horner v. Walker, [1923] 2 Ch. 218 (recognition and 
adoption of engrossment of lease). 

Note (to).—S ee also Chaproniere v. Lambert, [1917] 2 Ch. 356, C. A. 
(unsigned memorandum of agreement.and receipt for rent in advance held 
to be unconnected and insufficient). 

Term. 


Note (t).— See also Edwards v. Jones (1921), 124 L. T. 740, C. A. (no 
concluded agreement because the beginning of the term was not defined 
cither expressly or by implication). 

Note (e).—See also Edwards v. Jones, supra. 

Part Performance. 

Note (•).—'For “ Statute of Frauds, s. 4,” read “ L. P. A., 1925, s. 40.” 

By a. 40 (2) the law relating to part performance is not affected by the 
section. 

Acts of Part Performance. 

Note ( 6 ).—See also Jones v. Joseph (1918), 87 L. J. (k. b.) 510 ; Biss v. 
HygcUe, [1918] 2 K. B. 314. 

iNoTE (d). See also Chaproniere v. Lambert, supra (payment of rent in 
advance without possession held insufficient). 

Note (g ).—See also Rawlinson v. Am.es, [1925] Ch. 96 (agreed repairs 
to flat). 

(See original volume.) 

Specific Performance. 

Note (e).—See also Devrell v. Milne (1918), 34 T. L. R. 576 (where 
other tenants were in possession). 

Note (/).—Sec also Gilbcy v. Cossey (1912), 106 L. T. 607 (where the 
agreed term had not expired when an action for rent under the agree¬ 
ment had been commenced). 

Note (/).—For “ C. A., 1881, s. 14,” read “ L. P. A., 1925, s. 146.” 

(Sec original volume.) 

How Restricted by Statute. 

Note (to).—F or “ Vendor and Purchaser Act, 1874, s. 2,” read “ L. P. A., 
1925, s. 44 \ 2),” which applies also to contracts to assign a term of years. 
Notes (n), (o).— For“ C. A., 1881, s. 13,” read “ L. P. A., 1925, s. 44 (4).” 

Limits on Statutory Restrictions. 

Note (p ).—See ibid., s. 44 (11). 

Note (r). —By ibid ., sub-s. 5, where by reason of any of the three last 
preceding sub-sections an intending lessee or assign is not entitled to call 
for the title to the freehold or to a leasehold reversion, as the case may be, 
he shall not, where the contract is made after 1925, be deemed to be 
affected with notice of any matter or thins of which, if he had contracted 
that such title should be furnished, he might have had notice. 

Consents Necessary. 

Text. —As from the end of 1925, no consent of the lord of the manor to 
any grant of a lease i 3 necessary, see I.. P. A., 1922, Scbed. XII. (1) (a). 

Creation of Lease for Three Years or Less. 

Text and Notes (c), (d). — Statute of Frauds, ss. 1, 2, are replaced by 
L. P. A., 1925, s. 54. The leases which may be created by parol are defined 
by sub-s. 2 as “ taking effect in possession for a term not exceeding three 
years (whether or not the lessee is given power to extend the term) at the 
best rent which can reasonably be obtained without taking a fine.” 

Creation of Lease for More than Three Years. 

Note (h ).—For “ Statute of Frauds, s. 1,” read “ L. P. A., 1925, s. 54 (1).” 
Note (k). —Real Property Act, 1845, s. 3, is replaced by L. P. A., 1925, 
s. 52 (1), referring to “ conveyances,” which b} r s. 205 (1) (ii.) include leases. 

Note (/).—By L. P. A., 1925, s. 73, where an individual executes a deed 
after 1925 (see sub-s. 2 and s. 209 (2) ) he shall either sign or place his 
mark upon the same, and scaling alone shall not be deemed sufficient. 

Leases of Incorporeal Hereditaments. 

Note (?i). —See, further, Hurst v. Picture Theatres, Ltd., [1915] 1 K- B. 

1, C. A., cited in Par. 771, ante. For “Real Property Act, 1845, s. 3, 
read “ L. P. A., 1925, s. 52 (1),” see Par. S31, note (/;), supra. 

Invalid Lease Operating : (i.) As Agreement for Lease. 

Note ( t ). — Real Property Act, 1845, s. 3, is now replaced by L . P-. A., 
1925, 8. 62 ( 1 ); see Par. 831, note (k), supra. 
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(See original volume .) 

Consideration. 

Note (i ).—For restrictions under Increase of Rent and Mortgage Interest 
(Restrictions) Act, 1920, and amending Acts, see Par. 1074, post. 

(See original volume.) 

Usual Covenants. 

Note (k ).—Vendor and Purchaser Act, 1874, 8. 9, is replaced by L. P. A., 
1925, s. 49. 

Notes (m), (n). — See also Flcxman v. Corbett, [1930] 1 Ch. G72. 

Unusual Covenants. 

Note (c).—W here an agreement for a lease, to contain usual covenants, 
provides that the lessor will not, except for strong and good reasons, 
withhold his consent to an assignment or sub-lease, the lessor cannot 
insist upon an agreement providing that the lease shall contain a covenant 
not to assign or sub-let without his consent (De Soysa v. De Pless Pol , 
[1912] A. C. 194, P. C.). 

Note (n). —C. A., 1881, s. 14, replaced by L. P. A., 1925, s. 146. See 
also Flexman v. Corbett, supra (wide proviso for re-entry ; unusual). 

Nature of Option to Purchase Lessor’s Interest. 

Note (e).—An option to purchase is not a provision incident to the 

relation of landlord and tenant, but is a collateral and independent bargain. 

Whether the documents which “ extend the lease ” refer not only to t he 

• 

relation of landlord and tenant, but also to the collateral bargain, is a 
question of construction, the onus being on the person who seeks to set up 
such bargain. The word “ lease ” may mean (1) the relation of landlord 
and tenant or the contract of tenancy, as in Sherwood v. Tucker, [1924] 2 
Ch. 440, C. A. (“ this lease be extended ”), or (2) the document by which 
that relation is created, as in Batchelor v. Murphy, [1925] 1 Ch. 220, 
C. A., affd., [1926] A. C. 63 (“ execute new lease on same terms and con¬ 
ditions ”). 

As to what state of repair the premises must be placed in for exercise of 
the option, see Loudon Holeproof Hosiery Co. v. Padmore (1928), 44 T. L. R . 
499, C. A. (premises destroyed by fire). 

Note (o).—S ee also Coffin v. Uovldcr (1920), 90 L. J. (ch.) 488 (damages 
for wilful failure to complete). 

Note (p ).—See also Rider v. Ford, infra. 

Conditions Precedent to Exercise of Option. 

Note (q ).—See, further, Re Leeds and Bailey Breweries and Bradbury's 
Lease, Bradbury v. Grimble <0 Co., [1920] 2 Ch. 548 (tenant held over; 
option, not being exercised in the stated time, was not to be incorporated 
in the tenancy from year to year) ; but where the option is unlimited in 
time it exists so long as the relationship of landlord and tenant continues 
(Rider v. Ford, infra). 

Note ( l ).—Compare Penman v. Mackay, [1922] S. C. 385 (tenant being 
in breach of his contract not entitled to exercise his option during the 
time when landlord was negotiating new terms with him). 

Note (a). —C. A., 1881, s. 12, is replaced by L. P. A., 1925, s. 140, see 
Par. 1139, note (a), post. 

(See original volume.) 

Option for Future Lease. 

Note (i).—The right to a further lease at the end of a term may be 
rendered useless where it is subject to an overriding power to determine 
the tenancy at the end of some earlier fixed period, see Stewart v. Massed 
[1924] W. N. 267. See also L. P. A., 1922, Sched. XV., 7 (2) ; Par. 862,' 

post. ' * 

Note (l).— An option unlimited iu time exists so long as the relationship 

of landlord and tenant continues ; the rule against perpetuities does not 

apply although the terms of the new lease are not those of the original 
(Rider v. Ford, [1923] 1 Ch. 541). g 1 

Note (a).—See also Hughes v. Hughes , Dickson & Co., [1923] 1 I. R. 
121* C. A.. 


By Whom Option Exercisable. 

Note (e).-A mere cestui que trust of the person in whom the term is 
legally vested cannot give the notice (Stait v. Fenner, [1912] 2 Ch. 504). 
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Conditions of Option. 

Note (ij). The motive which prompts an underlessor to determine the 
tenancy cannot be considered by the court ( Batty v. Vincent and City 
of London Rea Property Co., Ltd. (1921), 90 L. J. (ch.) 302). See, further! 
Re Knight and Hubbard s Underlease, Hubbard v. Highton, [1923] 1 Ch. 130 

(determination of sub-underlease by defendants, assignees of the lease and 

underlease). 

Note (}>). See also Sfait v. Fenner , supra, , dissenting from Seaward v. 

Frew ; Burch v. Farrows Bank , M.,[1917] 1 Ch. 606 (non-completion of 

repairs commenced before date for exercise of option to determine lease); 

kirkhnton v. II ood t [1917] 1 K. B. 332 (non-performance of covenant to 

paint, premises in particular year which commenced before determination of 

lease held to prevent exercise of option). A condition to “ pay the rent 

and perfoim the covenants is satisfied if the covenants, though not 

performed at the date of notice to determine the lease, have been complied 

vith at the expiration of the notice ( Simons v. Associated Furnishers ri931] 
ICh. 379). L J 

Crown Lease. 

Text and Note (k). — r l hey are now called the Commissioners of Crown 
Lands, and are incorporated, see Vol. VII., Par. 224, ante ; as to execution 
of documents, see Crown Lands Act, 1927, s. 1 (2). 

(See original volume.) 

Lease and Counterpart. 

Note (c).—For “ C. A., 1881, a. 8,” read “ L. P. A., 1925, s. 75.” 

Note (k). For the effect of an alteration in the date of a lease made 
after execution, see Rudd v. Bowles, [1912] 2 Ch. 60. 

When Counterpart Essential. 

Note (l).— Settled Estates Act is repealed by S. L. A., 1925, s. 119 and 
Sched. V. ; C. A., 1881, s. 18, is replaced by L. P. A., 1925, s. 99 (8) and 
S. L. A., 1882, s. 7 (4) by S. L. A., 1925, s. 42 (2). See also U. C. E. A., 
1925, s. 7 (2). 

Scale Applicable. 

Note (o).— (1) For £10 substitute £40 (Finance Act, 1924, s. 35). 

Value of Improvements. 

Note (/). —The further duty on the varying rent is now 206*. (Finance 
(1909-10) Act, 1910 (10 Edw. 7, c. 8), s. 75). 


(See original volume.) 

Covenant to Register Assignments and Underleases. 

Note (d). —C. A., 1892, s. 3, is replaced by L. P. A., 1925, s. 144. 

In Middlesex. 

Notes ( h ), (k ).—As to the general enfranchisement of copyholds, see 
L. P. A., 1922, b. 128 (1), and Vol. VIII., Par. 290, ante. Land Transfer 
Acts, 1S75 and 1897, are repealed by L. R, A., 1925, s. 147, Sched. Land 
registered under the latter Act is not subject to the Middlesex Registry 
Acts (ibid., s. 135 (1) (a) ), or to the Yorkshire Registry Acts (ibid., sub-s. 

1 (b) ). 


► 

. ii., tuiu iuu replaced by L. R. A., 1925, and 
Rules, 1903, 1907 and 1908, by Land Registration Rules, 
lo (see r. 324). See now L. R. A., 1925, ss. 8—11. See also Mann, 
tssman , and Vaulin , J.td. v. Land Registry ( Registrar), [1918] I Ch. 202 
versionary lease held to be a vested interest and not within the rule 
linst perpetuities). 

SiOTK (o ).—For “ L. T. A., 1875, s. 11,” read “ L. R. A., 1925, s. 8 (2),” 
1 for “ Land Transfer Rules, 1903, r. 62,” read “ Land Registration 
des. 1925, r. 45,” As to the registration of a mortgage term wherein 
right of registration is subsisting, see L. R. A., 1925, s. 8 (3). 

\'ote (p ).—See now L. IL A., 1925, s. 123, by which, in any area where 

r i qI* rn f i ri?i f 1 11 1 a L a a l M *-1 ««1 ^ . AtTApir <ypo t fPF1T1 Ol 




PARAGRAPH 

NUMBERS. 

857 

{con Id.). 


858 - 859 . 

860 . 


861 . 


862 . 


VOL. XVIII. —Landlord and Tenant. 857—862 

delivery of the assignment, shall, on the expiration of two months from the 
date thereof or of any authorised extension of that period, become void so 
far as regards the grant or conveyance of the legal estate in the leasehold 
land comprised in the grant, or assignment, or so much of such land as is 
situated within the area affected, unless the grantee (that is to say, the 
person who is entitled to be registered as proprietor of the leasehold land) 
or his successor in title or assign has in the meantime applied to be registered 
as proprietor of such land. The registrar has in certain specified cases a 
power to prolong the period (ibid., sub-s. 1). As to the definition of a 
term of years absolute, see ibid., s. 3 (xxvii.) ; the definition is the same as 
that in L. P. A., 1925, s. 205 (l) (xxvii.) ; see Par. 860, infra. 

See also British Maritime Trust, Lid. v. Upsons,Ltd.,[ 1931] W. N. 7 (void 
grant: effect on purchaser for value of legal estate without notice). 

Note (r/).—By L. R. A., 1925, s. 70 (1), all registered land shall, unless 
under the provisions of the Act the contrary is expressed on the register, 
be deemed to be subject to any leases for any term or interest not exceeding 
twenty-one j T ears, granted at a rent without taking a fine, that may be 
subsisting or in reference to the land. See also ibid., ss. 5, 9. 

Note (r).—As to entering notice of leases under L. R. A., 1925, see ibid., 
s. 48 ; Land Registration Rides, 1925, rr. 186—189. The limitation given 
in the text of the leases of which notice may be registered does not subsist 
under the Act. Notice may not be entered without the consent of the 
registered proprietor or an order of the court, see L. R. A., 1925, s. 48 (2) ; 
Land Registration Rules, 1925, r. 186 (3). 

(See original volume.) 

Effect of Entry under Lease. 

Text. —By L. P. A., 1925, s. 149 (1), (2). the doctrine of interesse termini 
is abolished, and as from the end of 1925 all terms of years absolute shall, 
whether the interest is created before or after that date, be capable of 
taking effect at law or in equity, according to the estate interest or powers 
of the grantor, from the date fixed for commencement of the term, without 
actual entry. Thus a lease for a term of years absolute creates an estate, 
which will be a legal estate, if created in the proper form (ibid., ss. 52 (1), 
54 (1), 205 (1) (ii) ) and granted out of a legal estate. A term of years 
absolute, by ibid., s. 205 (1) (xxvii.), means a term of years (taking effect 
either in possession or in reversion whether or not at a rent) with or without 
impeachment for waste, subject or not to another legal estate, and either 
certain or liable to determination by notice, re-entry, operation of law, or 
by a provision for cesser on redemption, or in any other event (other than 
the dropping of a life, or the determination of a determinable life interest) ; 
but does not include any term of years determinable with life or lives or 
with the cesser of a determinable life interest, nor, if created after 1925, a 
term of years which is not expressed to take effect in possession within 
twenty-one years after the creation thereof where required by the Act to 
take effect within that period ; and in the definition the expression “ term 
of years includes a term for less than a year, or for a year or years and a 
fraction of a year from year to year. By s. 149 (4), nothing in sub-ss. 1 
and 2 prejudicially affects the right of any person to recover any rent or 
to enforce or take advantage of any covenants or conditions, or, as respects 
terms or interests created before 1925, operates to vary any statutorv or 
other obligations imposed in respect of such terms or interests. 

Concurrent Leases : (i.) By Deed. 

Note (r).—See L. P. A., 1925, s. 149 (5). 

(ii.) By Parol. 

Text.— As to interesse termini, see L. P. A., 1925, s. 149 (1), (2); Par. 
860, ante. 


Future Leases. 

Text.— As to interesse termini, see L. P. A., 1925, s. 149 (1), (2) ; Par. 
860, ante. By s. 149 (3), a term at a rent or granted in consideration of a 
fine, limited after 1925 to take effect more than twenty-one years from the 
date of the instrument purporting to create it, shall be void, and any con¬ 
tract made after the end of that year to create such a term shall likewise be 
void ; but this does not apply to any term taking effect in equity under a 
settlement or created out of an equitable interest under a settlement, or 
under an equitable power for mortgage, indemnity or other like purposes. 

3 y. A., 1922, ached. X\ / (2), any contract entered into after 1925 
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By Deed. 

.Note (/).—See also Hallen v. Spaeth, [1923] A. C. 684, P. C. 

(See original volume.) 

Liability of Underlessee to Lessor. 

Note (u). As to the liability of an undertenant, on receipt of notice 

Q°r\ su P er * or l aQ dlord, see Law of Distress Amendment Act, 1908 

7? C * 63) ’ s ‘ 6 ; and as to ser ™e of notice, see Jarvis v. Hemminqs, 
[1912] 1 Ch. 462. y 

(See original volume.) 

Necessity ... to Inspect Head Lease. 

Note ( t). The rule referred to in the text was more fully stated and 
applied in Melzak v. Lilienfeld, [1926] Ch. 480. See, further, Allen v. 
Smith, [1924] 2 Ch. 308, Vol. XXV., Par. 515, note (c), post. 

Agreement . Underlease . like Covenants to . Lease. 

Note ( u).—Sce , further, Wilson v. Nevile, Reid <£* Co., Ltd. (1916), 32 
T. L. R. 542. 

(See original volume.) 

Meaning of “ House, ” Messuage, ‘ 1 Appurtenances . } 9 

Note (o).—S ee, in place of this section, L. P. A., 1925, ss. 62 (2), 205 

(L (ii). 

Note (b).~ This section is now replaced by A. E. A., 1925, s. 1. 

Parcels Depend on Circumstances of the Property. 

Note (r/).— See also Hope Brothers, Ltd. v. Cowan, [1913] 2 Ch. 313 
(both sides of outside walls of upper floor held to be included in demise); 
Coldfoot v. Welch, [1914] 1 Ch. 213 (outside walls of first and second 
floors held to be included in demise); Phelps v. City of London Corpora¬ 
tion, [1916] 2 Ch. 255, pp. at 263, 264. A sign fixed to the outside of a front 
wall of an upper room may, however, constitute a trespass upon the fore¬ 
court, see Gifford v. Dent, Par. 978, note (i), post. 

(See original volume.) 

Easements. 

Note (l ).—For these sections, read “ L. P. A., 1925, s. 62 (1), (2),” and 
“s. 205 (1) (ii)” respectively. 

Note (n).— See also White v. Williams, [1922] 1 K. B. 727, C. A. (a 
profit a prendre, such as the right of depasturing sheep, may pass). 

(See original volume.) 

Ownership of Fixtures. 

Note (/).—As regard a licensee, see Never-Stop Rail. Ltd. v. British 
Empire Exhibition , Par. 771, note (h), ante. 

Test to Determine What are Fixtures. 

Note (h).— See also Spyer v. PhiUipson, [1931] 2 Ch. 183, C. A. Tenant’s 
fixtures while fixed are part of the freehold, subject to the tenant's right 
to sever them during the term to reconvert them into chattels (Horwich 
v. Symond (1914), 110 L. T. 1016; affd. (1915), 84 L. J. (K. B.) 1083, 

C. A.). For the meaning of “ landlord’s fixtures,” see Boswell v. Crucible 
Steel Co., [1925] 1 K. B. 119, C. A., where the term “ fixture ’’ was held 
not to include things, such as windows, which form part of the original 
structure itself. 

Note (i ).—See also Spyer v. Phillipson, supra. 

Note (p). — See Pole-Carew v. Western Counties and General Manure Co., 
[1920] 2 Ch. 97, C. A. (large wooden frameworks containing leaden vessels 
held not chattels). 

Mode of Annexation. 

Note (n). —See, further, Horwich v. Symond, supra ; Vaudeville Electric 
Cinema, Ltd. v. Muriset, [1923] 2 Ch. 74 (screen, frescoes, advertising boards 
and tip-up seats attached to the floor were fixtures). 
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Object of Annexation. 

Note (p ).—See also Spyer v. Phillip son, supra. 

Note (s ).—See also Re Companies Act and Ross <b Boal , [1924] 1 I. R. 
129, C. A. (power-driven sewing machines resting on prepared positions 
on fixed benches; not fixtures). 

Fixtures with Removable Parts. 

Note (a).—But these parts cannot be regarded as fixtures, see Boswell v. 
Crucible Steel Co., supra. 

Note (d).—See also British Economical Lamp Co., Ltd. v. Empire, Mile 
End, Ltd. (1913), 29 T. L. R. 386, cited in Par. 882, note (c), infra. 

Note (e). —But where the chairs are affixed for the permanent benefit 
and equipment of the property, see Vaudeville Electric Cinema, Ltd. v. 
Muriset, supra. 

Trade Fixtures. 

Note (/).—See also Re British Red Ash Collieries, Ltd., [1920] 1 Ch. 
326, C. A. 

Note (g ).— As to trade fixtures hired to a company which has gone 
into voluntary liquidation, see Re Morrison, Jones and Taylor, Ltd., Cookes 
v. The Co., cited in Vol. XXI., Par. 216, post. 

Note (1c ).—See also Spyer v. Phillipson, [1931] 2 Ch. 183, C. A, (orna¬ 
mental panelling). 

Removal Must be Without Serious Damage. 

Note (q ).—See Polc-Carew v. Western Counties and General Manure Co., 
[1920] 2 Ch. 97, C. A. 

Note (r).—In lieu of the words “ but the boiler and pipes which form 
the heating apparatus are 4 removable,” read “ and pipes which form the 
heating apparatus, but not the boiler, are removable.” 

Time for Removal. 

Note (c).—As to the right of third parties to remove fixtures hired to 
a tenant from premises taken possession of by the landlord for non¬ 
payment of rent, see British Economical Lamp Co., Ltd. v. Empire, Mile 
End , Ltd. (1913), 29 T. L. R, 386. 

Note (e).~ See also Slough Picture Hall Co., Ltd. v. Wade (1916), 32 
T. L. R, 542. 

Note (j).—Bankruptcy Act, 1883, s. 55 (3), was re-enacted by Bank¬ 
ruptcy Act, 1914, s. 54 (3). 

Effect of New Lease. 

Notes (m), (n).~ See, further, Slough Picture Hall Co., Ltd. v. Wade, 
supra ; Pole-Carew v. Western Counties and General Manure Co , N9201 2 
Ch. 97, C. A. J 


(See original volume.) 


Contract to Leave Fixtures. 


Note (q).— See Re British Red Ash Collieries, Ltd., [1920J 1 Ch. 326, 
C. A. (mining lease ; all erections, fences and fixed machinery to be left 
in good repair by the lessees ; this was a covenant bv the lessee not to 
remove his fixed trade machinery, and lessor could recover before the end 
of the term the proceeds of sale of such machinery wrongfully sold). 

Nature of Exceptions. 

Note (t).— See also Whelan v. Leonard, [1917] 2 I. R. 323, C. A. (excep¬ 
tion of “ all waters and watercourses ” held to include well). 1 

Note (b).— See also Curzon v. Westminster Corporation (1916), 86 L. J. 
(k. b.) 198 (tenant held not liable to be assessed for rates on part excepted 
and reserved by landlord of theatre premises). F 


Reservation Operating as Regrant. 

Note (/c).—Where the right of passage of gas, water, and other pipes is 
reserved, the owner of the dominant tenement must exercise his rwht ir, 
such a way as to cause the minimum loss, disturbance, and annoyance o 
the owner of the servient tenement (Taylor v. British Irani tac* a 
Co., [1925] Ch. 395). V Ugal France 

(See original volume.) 
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(See original volume.) 
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How far it Includes Soil. 

Note ( h ).—See title Agriculture, Par. 656, ante . 

Right to Enter and Cut. 

Note (to).— See, further. Eastern Construction Co ., Ltd. v. National 
Trust Co., Ltd., and Schmidt, [1914] A. C. 197, P. C., and Vol. I., Par. 656, 

note ( i ), ante. 


(See original volume.) 

Express or Implied. 

Noth (c).—S ee also Fox v. Slaughter (1919), 35 T. L. R. 668. 

Note (d). —See also Woodhouse v. Hooney , [1915] 1 L. R. 296 (circum¬ 
stances (see title Limitation of Actions, Par. 235, note (b), post) in which 
a tenancy at will was implied). 

(See original volume.) 

Tenant at Sufferance. 

Note (l). —See also Artizans , Labourers and General Dwellings Co. v. 
Whitaker, [1919] 2 K. B. 301 ; Epsom Grand Stand Association , Ltd. v . 
Clarke (1919), 35 T. L. R. 525, C. A. ; Dobson v. Richards (1919), 63 Sol. 
Jo. 663 (notice to quit by landlord and subsequent negotiations for 
tenancy). 

Determination of Tenancy. 

Note (e).— See, however, Artizans , Labourers and General Dwellings 
Co. v. Whitaker, Epsom Grand Stand Association , Ltd. v. Clarke , and 
Dobson v. Richards, supra; Hunt v. Bliss (1919), 89 L. J. (k. b.) 174; 
Par. 1074, notes, post. " 

Note (h). —As to the landlord’s power to distrain after determination of 
the tenancy, see title Distress, Vol. XI., p. 150. 


905. Nature of Tenancy. 

Note (m ).—See also Herron v. Martin (1911), 27 T. L. R. 431 (tenancy 
for three years and so on from year to year); Re Searle , Brooke v. Searle , 
[1912] 1 Ch. 610 (tenancy “ for two years certain and thereafter from 
year to year ” until cither party gives three months’ notice to determine, 
held a tenancy for three years at least, determinable by a three months’ 
notice expiring at the end of the third or any subsequent year). 

Note (?i).—C ompare Gray v. Spyer , [1922] 1 Ch. 22, C. A. (creation 
of a succession of reversionary terms, each of one year certain). 

906. When Arising by Presumption of Law. 

Note (b ).—See also Ladies ’ Hosiery and Underwear, Ltd. v. Parker 
[1930] 1 Ch. 304. In Swift v. Ambrose (1931), 47 T. L. R. 594, a holding 
over after a letting for less than a year and the exercise of an option to 
renew for “ one year more ” was held to be a holding over after a years 

tenancy. 

Note (c).—S ee Re Leeds and Bailey Breweries and Bradbury's Lease , 
Bradbury v. Grimble cfc Co., [1920] 2 Ch. 548 (option to purchase reversion 
is not one of the terms consistent). 

Note (g ).—See also Wedd v. Porter, [1916] 2 K. B. 91, C. A.; Cole v. 
Kelly , [1920] 2 K. B. 106, C. A. 

907. (See original volume.) 

908. Holding Over. 

Notes (g), (r), ( s ).—See also Wedd v. Porter, supra. 

Note (t). —See, further, Blane v. Francis, Cole v. Kelly , and Rye v. 
Purcell . Par. 1042, notes, post. 

909. How Determined. 

Note (a ).—See Mitchell v. Turner (1919), 63 Sol. Jo. 776 ; Allison r. 
Scargall, [1920] 3 K. B. 443 (tenancy from year to year: “until.sucA 
later date, being 6th April following the sale of the farm ” : no notice o 
quit on 6th April required : what notice to quit is not repugnant o a 

yearly tenancy). c 7 

Note (c ).—See also Herron v. Martin and Re Searle, Brooke v. 00,7 ’ 
cited in Par. 905, note (m), ante. As to agricultural holdings see no > 

Vol. I., Par. 499, notes et seq., ante. T . 

Note (d). —See, further, Re Lancashire and Yorkshire Bank s * 
Davis (W.) & Son v. Lancashire and Yorkshire Bank, [1914] 1 on. 
(tenancy for three years, after the expiration of which tenancy to 
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determinable on notice; held that notice could not be given until after 
the expiration of the fixed term); Mitchell v. Turner , supra. 

Note (e).—See Mayo v. Joyce , [1920] 1 K. B. 824 (tenancy at a rent 
payable quarterly to continue from year to year until determined by 
three months’ notice to quit, “ which may be given at any time ” ; held 
that a yearly tenancy was oreated, and notice to quit before end of first 
year was bad). 

Note (/).—See also Mitchell v. Turner , supra. 

Determination of Weekly or Monthly Tenancies. 

Notes ( k ), ( l ).—Tn all periodic tenancies the notioe must expire at the 
end of the particular period ; thus in a weekly tenancy the notice is a week’s 
notice (defined in Newman v. Slade , infra) expiring at the end of a periodic 
week from the commencement of the tenancy (Queen s Club Garden Estates, 
Ltd. v. Bignell , [1924] 1 K. B. 117, dissenting from Simmons v. Crossley , 
[1922] 2 K. B. 95, and Skcely v. Thompson , (1911), 45 I. L. T. 138), and in a 
monthly tenancy a month’s notice expiring at the end of a periodic month 
Precious v. Reedie , [1924] 2 K. B. 149). 

Note (m).—The principles stated above appear to be applicable. 

Tenancy Commencing on Intermediate Day. 

Text and Notes (r), (<$).—In deeds, etc., after 1925 “ month ” means 
calendar month unless the context otherwise requires (L, P. A., 1925, 
s. (31); see also Vol. XXVII., Par. 863, post. 

Date of Expiration of Notice. 

Note (a).—See also Queen's Club Garden Estates, Ltd. v. Bignell, supra. 
Note (c). —See, further, Dempsey v. Tracy , [1924] 2 1. R. 171, G. A. (on 
construction, tenancy “ from 1st September ” commenced on 2nd Septem¬ 
ber ; notice to quit on 1st September held good). 

Note (d). —Now disapproved. Quaere, whether the additional words 
“ on or before ” do not render the notice void for uncertainty (Queen's 
Club Garden Estates , Ltd. v. Bignell, sujtra). A calendar week’s notice given 
on the day corresponding to that on which the tenancy commenced is 
sufficient; seven clear days, not including the day on which notice is given 
and the day on which received, is not necessary (Newman v. Slade, [1926] 
2 K. B. 328; Sullivan v. Sheelan (1916), 50 I. L. T. 41). See, further. 
Savory v. Bayley (1922), 38 T. L. R. 619 (tenancy for four weeks certain : 
if continued, subject to four weeks’ notice ; notice must be such as to bring 
tenanoy to an end on a day which is a periodical recurrence of the day when 
tenancy began) ; Precious v. Reedie , supra. 

Note (/).—But see, to the contrary, Newman v. Slade, supra. 

(See original volume.) 

Lease for Years and Part of Another Year. 

Note (a).—See, however, Croft v. Blay (W. F.), Ltd., [1919] 2 Oh. 
343, C. A. 


Form of Notice. 

Note (l). —Now Agricultural Holdings Act, 1923, s. 27. 

Note (m). —But where the reversion is severed a person entitled to a 
severed part may give notice to quit that part, see L. P. A., 1925, s. 140, 
as amended by L. P. (Amendment) A., 1926, s. 2, and Par. 1139, note (a), 

J)OSt. 

Note (p). —The date need not be named, though it must be indicated 
with reasonable clearness. A notice to quit “ on the earliest day your 
tenancy can legally be terminated by valid notice ” is ambiguous and 
invalid, as it requires a degree of knowledge of the law such as the court 
will not impute to the tenant (P. Phipps & Co. v. Rogers, [19251 1 K B 14 
C. A.). ’ 

(See original volume.) 

Notice to Quit on a Contingency. 

Note (/ ).—See May y. Bor up, [1915] 1 K. B. 830 ; but this case is not 
of general authority (P. Phipps <b Co. v. Rogers, supra, per Bankes I J ) 
—was wrongly decided (ibid., per Atkin, L.J.). See also Norfolk Coun i, 

Conned v. Child, [ms] 2 K B. 805, C. A. (notice by landlord with reser 
vation of right of withdrawal held good). 

Who can Give Notice to Quit 
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Notice Given by Agent. 

Note ( t ).—Compare Slait v. Fenner, [1912] 2 Ch. 504, where Jones v. 
Phipps (1868), L. R. 3 Q. B. 567, was distinguished on the ground that in 
the former case the relationship was really that of trustee and cestui que 
trust alone and not that of principal and agent. 

Note (a). —See also Stait v. Fenner, supra; Re Knight and Hubbard's 
Underlease , Hubbard v. Highton, [1923] 1 Ch. 130 (notice by agents of 
equitable owners on behalf of legal owners). 


Notice Given by Co-owners. 

Note (c). —Sec also Mills v. Hoey (1913), 47 I. L. T. 246, cited in Par. 781, 
ante. 


(See original volume.) 


Waiver or Withdrawal. 

Note (b). —See also Artizans , Ijibourers and General Dwellings Co. v. 
Whitalcer , [1919] 2 K. B. 301 (provisional notice by tenant). 

Effect of Withdrawal by Consent. 

Note (c).—See also Freeman v. Evans, [1922] 1 Ch. 36, C. A., following 
Tayleur v. Wildin (1868), L. R. 3 Ex. 303. 

What Acts Amount to Waiver. 

Note (i). —But see Davies v. Bristow, [1920] 3 K. B. 428, 437, not follg. 
Kartell v. Bladder, [1920] 2 K. B. 161, which is certainly not the law as far 
as the Rent Restrictions Acts are concerned ( Shuler v. Hersh , [1922] 1 
K. B. 438, C. A.), and is, it seems, incorrect apart from these Acts. 

Note (k). —See also Summon v. Cawley (1919), 53 I. L. T. 224 (payments 
during adjournment of ejectment proceedings). 

Note (q). —See also Artizans, Labourers and General Dwellings Co. v. 
Whitaker, supra. 


(See original volume.) 

Commencement of Term. 

Note (l). —See also Bennett v. Kidd, [1926] N. I. 50 (buildings erected 
before execution of lease ; no breach of covenant not to erect buildings). 

Effect of the Instrument. 

Note (o). —See also Meggeson v. Groves , [1917] 1 Ch. 158. 

(See original volume.) 

Lease cannot be Perpetual. 

Note (j). —See, further, Great Northern Rail. Co. v. Arnold (1916), 33 
T. L. R. 114 (lease “ for the period of the war ” upheld). 


Time for Quitting. 

Note (b). —Compare Hart v. Rogers, [1916] 1 K. B. 646, cited in Pars. 962, 
note ( g ), 1095, note (p), post. 

Nature of Interest Created by Lease for Life. 

Text. —By L. P. A., 1925, s. 149 (6), which does not apply to any term 
taking effect in equity under a settlement or created out of an equitable 
interest under a settlement for mortgage, indemnity, or other like purposes, 
any lease or underlease, at a rent, or in consideration of a fine, for life or 
lives or for any term of years determinable with life or lives, or on the 
marriage of the lessee, or any contract therefor, made before or after 1925, 
or created as a result of the general enfranchisement of copyholds by Pt. V. 
of the L. P. A., 1922, shall take effect as a lease, underlease or contract 
therefor, for a term of ninety years determinable after the death or marriage 
(as the case may be) of the original lessee, or of the survivor of the original 
lessees, by at least one month's notice in writing given to determine the 
same on one of the quarter days applicable to the tenancy, either by the 
lessor or the persons deriving title under him, to the person entitled to the 
leasehold interest, or if no such person is in existence by affixing the same 
to the premises, or by the lessee or other persons in whom the leasehold 
interest is vested to the lessor or the persons deriving title under him. If 
the lease, underlease, or contract therefor is made determinable on the 
dropping of the lives of persons other than or besides the lessees, then the 
notice is capable of being served after the death of any person or of the 
survivor of any persons (whether or not including the lessees) on the cesser 
of whose life or lives the lease, underlease, or contract is made determinable, 
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instead of after the death of the original lessee or of the survivor of the 
original lessees. The person in whom the leasehold interest is vested by 
virtue of Pt. V. of the L. P. A., 1922, is, for the purposes of the sub-section, 
deemed an original lessee. If there are no quarter days specially applicable 
to the tenancy, notice may be given to determine the tenancy on one of the 
usual quarter days. 

Note (/).—S. L. A., 1882, ss. 2 (1), (10) (i.), 58 (1) (iv.), (v.), (vi.), are 
replaced by S. L. A., 1925, ss. 19 (1), 117 (1) (xix)., 20 (1) (iv.), (v.), (vi.). 

How Lease for Life Created. 

Text and Note ( j). —A lease for life or lives is not a term of years 
absolute within the definition in L. P. A., 1925, s. 205 (1) (xxvii.); Par. 860, 
ante, and therefore takes effect as an equitable interest (ibid., s. 1 (1), (3) ) 
even if created by deed (see ibid., s. 52 (1), which replaces Real Property 
Act, 1845, s. 3); but it cannot be created except by writing (ibid., s. 53 

(1) (a)). 

(See original volume.) 

Effect of Covenant for Renewal. 

Note (u ).— See also L. P. A., 1922, Sched. XV., 7 (2) ; Par. 862, ante . 

Observance of Conditions by Lessee. 

Note (c).—Where the lessee is given an option to renew on the same 
terms as the original lease, which contains a covenant by three guarantors 
to pay the rent, and one of these dies before renewal, the contract is 
incapable of performance, and therefore the lessor is not bound to grant a 
different lease ( Hollies Stores, Ltd. v. Tirnmis, [1921] 2 Ch. 202). 

Perpetual Renewal. 

Text. —By L. P. A., 1922, s. 145, Sched. XV., all perpetually renewable 
leases existing at the end of 1925 (see L. P. A. (Postponement) Act, 1924) 
are converted into long terms, and any disposition which purports to 
create, or agreement for the creation of, such a lease made or entered into 
after that date is to be read as a disposition or agreement for the creation 
of a long term, see Sched. XV., pars. 1 (1), 5 (1), 7 (1). Similarly a contract 
subsisting at that date for the creation of a perpetually renewable lease 
will be satisfied by the creation of a long term (ibid., par. 0(1)). 

The length of the terra is in each case to be two thousand years, dating 
from the commencement of the existing lease or that purported or agreed 
to be created, as the case may be. The term in the case of existing leases 
is vested in the person who at the date in question is entitled to the original 
lease (ibid., par. 1 (1) ), or if an infant is at that date entitled, in the person 
of full age who becomes entitled to the infant’s legal estate (ibid., par. 3(1)) 
under L. P. A., 1925, which replaces L. P. A., 1922, Pt. I. (see Vol. XVII., 
Par. 235, ante). All trusts, powers, executory limitations, equities, incum¬ 
brances, and obligations of every kind affecting the original lease are trans¬ 
ferred to the new term (L. P. A., 1922, Sched. XV., par. 3 (1) ). 

Every lease which so takes effect as a long term is deemed to contain 
(ibid., par. 10 (1) ):—(i.) A power for the lessee to determine the lease by 
previous written notice of at least ten days upon any date at which the 
original lease would have come to an end if not renewed. This power is 
exercisable only with the consent of any persons whose interests would be 
injured by such exercise, (ii.) A covenant by the lessee to register every 
assignment or devolution of the terra (including probates and letters of 
administration) with the lessor or his solicitor, and to pay a fee of one 
guinea on every such registration. (This covenant takes the place of any 
existing covenant for a similar purpose.) (iii.) A covenant to produce the 
lease to the lessor during 1926, or sufficient evidence (including an assign¬ 
ment of part of the land comprised in the lease), with any particulars 
required to show that a perpetual right of renewal was subsisting at the 
end of 1925, to the lessor or his solicitor or agent. 

Additional Rent. —Par. 12, ibid., as amended by L. P. (Amendment) 
A., 1924, Sched. II., par. 5, provides for the replacement of fines on renewal 
(including heriots, where such exist) by the payment of yearly instalments 
by way of additional rent. The amount of thesG instalments, and other 
details concerning the payment, may be fixed by agreement between the 
lessor and lessee, and is then to be indorsed on the lease and signed by them 
both, at the expense of the lessee (L. P. A., 1922, Sched. XV., par. 13). If 
no such arrangement is made, the provisions (unless the Minister of Agri¬ 
culture and Fisheries, in view of the practice and circumstances of the case 
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otherwise directs) for ascertainment of the additional rent are as follows: 
—the additional rent is ascertained on the basis of the fines and other 
payments which would have been payable on the occasion of the first 
renewal after 1925. Where the lessee or underlessee has a right to 
renew at different times, the occasion of the first renewal is such date as 
he may by notice in writing given to the lessor during 1926, select from 
among the dates at which he would have been entitled to renew his lease 
or underlease had it remained renewable, or, in default of such notice, the 
last day on which ho would have been entitled to renew, regard being had 
to the date of the last renewal {ibid., par. 12 (2) ). 

\\ hen the time at or within which the said fine or other money must be 
paid is not definitely fixed by or ascertainable from the lease or underlease, 
the same is, for the purpose of ascertaining the amount of the annual instal¬ 
ments of additional rent, deemed to have been payable on such date as may, 
within one year from the 1st January, 1926, be agreed between the lessor 
and the lessee or underlessee, or, in default of such agreement, as may be 
fixed by the Minister {ibid., par. 12 (3) ). The additional rent is deemed 
part of the rent reserved by the lease or underlease for all purposes, in¬ 
cluding any covenant for payment of rent or proviso for re-entry contained 
in the lease or underlease {ibid., par. 12 (4) ). Subject to any order by 
the Minister or the court to the contrary, and in default of agreement, the 
amount of each annual instalment of additional rent shall be ascertained 
by an actuary, regard being had to the interval or average interval occur¬ 
ring between the dates of renewal and to any circumstances affecting the 
amount payable on renewal {ibid., par. 12 (5) ). If the lessee or under¬ 
lessee is liable to forfeit his right of renewal if he makes default in pay¬ 
ment of a fine or other money, or in doing any other act or thing within 
a time ascertainable by the dropping of a life, but not otherwise, such per¬ 
centage as the Minister may generally or in any particular instance with 
a view to maintaining any existing practice prescribe, of the annual value 
of the land (ascertained as provided by L. P. A., 1922, Sched. XIII., Pt. II., 
par. 3) is treated as added to the fines and other money pa} r able by the 
lessee or underlesseo on renewal for the purpose of ascertaining the amount 
of the annual instalment of additional rent, and as compensation to the 
lessor for loss of any right of re-entry (present for future) which would have 
accrued by reason of any failure to exercise the right of renewal (Sched. 
XV., 12 (0)). The additional rent may be commuted by agreement 
between lessor and lessee {ibid., par. 14 (1) ). Claims for compensation by 
any officer, solicitor, or other agent of the lessor are to be treated as part 
of the money payable to the lessor and to be discharged by him out of the 
additional rent, or the money paid as commutation {ibid., par. 15). Dis¬ 
putes are to be submitted to the Minister {ibid., par. 16(1)). As to such 
submissions, see Stat. R. & O., 1925, No. 857 ; 1926, No. 301 (fees). An 
appeal from the decision of the Minister lies to the High Court of Justice, 
see Stat. R. & 0., 1925, No. 935 (R. S. C. (Law of Property and other Acts), 
1925). Such an appeal is brought by originating motion in the Chancery 
Division, and heard by a single judge nominated by the Lord Chancellor 
(R. S. C ., Ord. 54d, rr. 1 , 2). Leases may be deposited at the Central 
Office ; as to office copies and searches, see Sched. XV., 20 ; for rules, see 
Stat. R. & 0., 1925, No. 1128 ; for fees, see No. 1149. 

Note {h). —See, further, Wynn v. Conway Corporation, [1914] 2 Ch. 

'05, C. A. (covenant to grant new lease “ so often as every eleven years of 
the said term shall expire ” with the like covenants ; lessee held entitled 
to perpetual renewal of lease). A perpetual right of renewal is repugnant 
to a strict tenancy from year to year, and if on construction a lease in fact 
creates such a tenancy the right of renewal must be rejected {Gray v. 
Spyer, [1922J 2 Ch. 22, C. A.). 

Underlease with Covenant for Renewal. 

Text. —A perpetually renewable underlease is affected by L. P. A., 1922, 
in the same manner as a lease of the same land (see Par. 935, ante), except 
that the term of the lease substituted for it is less than if it were a head 
lease bv one or more days, according as the underlease is desired imme¬ 
diately or mediately from the head lease. 

Nature of Rent. 

Note (r).—“ Landlord and Tenant Act, 1730, s. 6,” should read “ s. 5.” 

Payments which Are not Rent. 

Note (g). —See also BreadaJbane {Marquis) v. Robertson (1914), 51 
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Sc. L. R. 156 (tenant’s share of fire insurance premium). As to a premium 
to be paid for the granting of a lease, see Hill v. Booth , [1930] 1 K. B. 381, 
C. A. (lessee continued liable though he had acquired the reversion). 

Single Rent in Respect of Land and Chattels. 

Note (l). —See also Munster and Leinster Bank v. Hollinshead, [1930] I. R. 
187, C. A. (mortgage of land and chattels : lease : rent issued out of land 
only). 

Note (m). —See also Hoare (Charles) & Co. v. Hove Bungalows , Ltd. 
(1912), 56 Sol. Jo. 686, C. A. 

(See original volume.) 

Agreements to Increase or Reduce Rents. 

Note (p). — See L. P. A., 1925, ss. 40, 53 (1) (a). 

(See original volume.) 

Rent Follows the Reversion. 

Note (/).—For “ C. A., 1881, s. 10,” read “ L. P. A., 1925, s. 141.” 

Nature of Penal Rents. 

Note (p ).—The sect, is reproduced by Agricultural Holdings Act, 1923, 
s. 29. 


When Rent Payable. 

Note (g ).—For the present restriction on raising rent under Increase 
of Rent and Mortgage Interest (Restrictions) Act, 1920 (10 & 11 Geo. 5, 
c. 17), and amending Acts, see Par. 1074, notes, post. 

Note (//?).—Simner v. Watney (1911), 27 T. L. li. 439, cited in original 
volume, atlirmed (1912), 28 T. L. R. 162, C. A. 

Note (a).—Although payment of rent before it is due is not within the 
protection of stat. (1705) 4 & 5 Ann. c. 3, ss. 9, 10 (De Nicholls v. Saunders 
(1870), L. R. 5 C. P. 589 ; Cook v. Guerra (1872), L. R. 7 C. P. 132), the 
mortgagee as a purchaser is affected by constructive notice of the tenant’s 
rights, and is bound by any settlement made, previous to the mortgage, 
between mortgagor and lessee, by way of satisfaction of claims for all rent 
reserved during the term (Green v. Rheinberg (1911), 104 L. T. 149, C. A.). 


Lessor’s Representatives. Assignees of Reversion. 

Note (e). —See now A. E. A., 1925, Pt. I. As to the abolition, except in 
case of entailed interests, of descent to the heir, ibid., s. 45 (1) (a). 

Note (m).— For “ stat. 4 & 5 Anne, c. 3, s. 10,” read “ L. P. A., 1925, 
s. 151 (1).” 

Note (p).— For “ J. A., 1873, s. 25 (6),” read “ L. P. A., 1925, s. 136.” 

Note (r). —As to whom rent is payable as between a judgment creditor 
of mortgagor and receiver appointed by second mortgagee, see Vacuum 
Oil Co ., Ltd. v. Ellis , [1914] 1 K. B. 693, C. A., cited in title Mortgage, 
Par. 353, jjost. 


Estoppel by Payment of Rent. 

Note (#).—See also Nesbitt v. Mablethorpe Urban Council , [1918] 2 
K. B. 1, C. A. 


(See original volume.) 

Distinction between Authorised Deduction and Set-off. 

Note (i).*-See, further, Reeves v. Rope , [1914] 2 K. B. 284, C. A.: 
Christie v. Wilson, [1915] S. C. 045. 


Underlessee’s Deductions. 

Note (p).—C. A., 1881, s. 18, is replaced by L. P. A., 1925, s. 99. 

Income Tax. 

Note (a).—See, further, Vol. XVI., Par. 1278, notes (h), (i), ante. 
(See original volume.) 


Drainage and Paving Expenses in the Metropolis 

Note (»).— As to the sewers rate in the metropolis, see title Kates and 
Rating, Vol. XXIV., p. 130. 

(See original volume.) 


Agricultural Compensation. 

Notes (p), (q ).—Now Agricultural Holdings Act, 1923, s. 37 
(See original volume.) 
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Suspension. 

An alien enemy lessee is liable for rent accruing due after the outbreak 
of hostilities (Halsey v. Lowenfeld, [1916] 2 K. B. 707, C. A.). 

Eviction under Title Paramount. 

Note (a).—See Whitehall Court , Lid. v. Ettlinyer, [1920] 1 K. B. 680 
(when a lessee’s premises were requisitioned by Government, held that 
he must continue to pay rent, as be had not been evicted by title para¬ 
mount. and the doctrine of frustration of a commercial venture did not 
apjjly): A.-G. of Duchy of Lancaster v. Moresby, [1919] W. N. 69 ; Matthey 
( urhng, [1922] 2 A. 0. 180 (lessee’s premises, requisitioned by War 
Office, destroyed by lire : held (a) no eviction by title paramount in the 
proper sense ; (b) lessee remained liable for rent and on his repairing 
covenants ; (c) the defence of impossibility did not apply to such a termi¬ 
nable occupation by the authorities). 

(See original volume.) 

Eviction under Title Paramount. 

^ Note (n ).—See also Whitehall Court , Ltd. v. Ettlinger , Matthey v. 
Curling , and A.-G. of Duchy of Lancaster v. Moresby , sujpra. 

Premises becoming Uninhabitable. 

Note (/).—The rule also applies to an unfurnished flat (Cruse v. Mount. 
[1933] 1 Ch. 278). 

Note (b ).—See also Cheater v. Cater , [1918] 1 K. B. 247, C. A. (yew 
trees overhanging land and poisoning cattle). 

Note (/).—As to occupation by the military authorities, see Matthey 
v. Curling, supra. 

Note (g ).—See also Hart v. Rogers , [1916] 1 K. B. 646 (recovery of 
rent in respect of premises not reasonably inhabitable); Par. 1095, 
note (p), post. 

(See original volume.) 

Apportionment in Respect of Estate. 

Text.—A s to apportionment of rent between a lessee and the assignee 
of a part of the land comprised in the lease, see L. P. A., 1925, s. 190 (3), 
(4) ; Par. 1133, post. 

An order of apportionment of a rent reserved by a lease or any such other 
rent or payment mentioned in Inclosure Act, 1854, s. 10 (fee farm rent, rent 
seek, rent of assize, chief rent etc.), may be made by the Minister of Agri¬ 
culture and Fisheries under ibid., ss. 10—14, on the application of any 
person interested in the rent or payment, or any part thereof, or in the 
land in respect of which such rent or payment is payable, without the 
concurrence of any other person. 

The Minister may in any such case, on the application of an} T person 
entitled to the rent or payment or any part thereof, require as a condition 
of making the order that any apportioned part of the rent or payment 
which does not exceed the yearly sum of £2 shall be redeemed (see Vol. 24, 
Par. 1004, post) forthwith in accordance with L. P. A., 1925, s. 191 (Land¬ 
lord and Tenant Act, 1927, s. 20 (1) ). 

By ibid., s. 20 (2), where the reason for the application was due to any 
action taken by a person other than the applicant, the Minister, notwith¬ 
standing Inclosure Act, 1854, s. 14, has power to direct by whom and in 
what maimer the expenses or part thereof must be paid. 

Severance of Reversion. 

Note (a ).—\\ here a lease is granted and there is afterwards a severance 
of the reversion without the rent being apportioned, and no notice of the 
severance is given to the lessee, payment of the whole rent to one of the 
reversioners is not a payment to a person wrongfully claiming it within 
the Real Property Limitation Act, 1833, s. 9, so as to bar the claim of the 
other reversioner (Mitchell v. Mosley, [1914] 1 Ch. 438, C. A.). 

Note (d ).—See also Hoare (Charles) <Sa Co. v. Hove Bungalows, Ltd. 

(1912), 56 Sol. Jo. 686, C. A. 

Cessation of Possession of Part . . . 

Note (g ).—Substitute Agricultural Holdings Act, 1923, s. 27. 

Note (lc ).—But see Ker v. Marquis of Dufferin and Ava , [1934] N. I. 

136, C. A. 
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Distress. 

Note (t ).—For the protection against distress by the National Health 
Insurance Act, 1924, s. 102, see Vol. XXVIII., Par. 1696, post. 

Action to Recover Rent. 

Note (b ).— See also Boyce v. Hitt, [1918] 2 K. B. 616 ; Rawlinson v. 
Alger, Par. 945, note (< 7 ), ante; and title Contract, Par. 881, ante. 

Note ( c ).—As to interest, see instead Law Reform (Miscellaneous 
Provisions) Act, 1934, s. 3 (1), Vol. XXI., Par. 74, post. 

Action for Use and Occupation. 

Note ( g ).— See also Crook v. Whitbread (1919), 88 L. J. (k. b.) 959. 
Note (h). — See also Fox v. Slaughter (1919), 35 T.L. R. 668. 

Note ( j ).— See, in plaeo of Statute of Frauds, L. P. A., 1925, ss. 40. 53 
(1) (a); Par. 941, ante. 

Note (m ).— See also Ayers v. Hanson , [1912] W. N. 193. 

(See original volume.) 

General Liability for Rates and Taxes. 

Note (u ).—The word “ taxes ” may by the context of an agreement 
refer only to local as opposed to Imperial imposts (Edinburgh Corporation 
v. Lord Advocate , [1923] S. C. 112). 

Note ( b ).—For repeals and the new law as from the date of the first new 
valuation list, see R. & V. Act, 1925, s. 11, and Vol. XXIV., Par. 23, 
notes, post. As to the information which must be given to occupiers, in 
every document containing a demand or receipt for rent, of the amount 
of the rates payable for the houses which they occupy and included in the 
demand or receipt, see Statement of Rates Act, 1919, S 3 . 1—3. 

Liability may Usually be Determined by Agreement. 

Note (g). —Compare R. v. Commissioners of Customs and Excise , 
Vol. XXIV., Par. 1433, note (6), post. 

Note ( i ).—See also Hemnan v. Berliner , Par. 976, note (b) y infra. 

Note (k). —See also South Australian Brewing Co. v. Hill , [1919] A. C. 
519, P. C. 

Meaning of Tax. 

Note (n). —See, further, Halifax City v. Nova Scotia Car Works , Ltd., 
[1914] A. C. 992, P. C. (held, on appeal from the Supreme Court of Canada, 
that the words “ total exemption from taxation ” in an agreement with the 
city covered contributions from frontagers which the city was entitled to 
levy in respect of the construction of sewers). 

Note (o).—S ee also Isaacs v. Arlidge (1917), 87 L. J. (k. b.) 347 (liability 
of landlord for breach of agreement to pay rates). 

Landlord’s Covenant to Pay Rates and Taxes. 

Note (p). —See also Reigale Corporation v. Wilkinson (1919), 64 Sol. 
Jo. 116 (landlord’s liability to local authority). 

Industrial Hereditaments— As to the landlord handing on the new 
rating relief to the tenant, see Local Govt. Act, 1929, s. 73, and Dependable 
Upholstery v. Brasted, Vol. XXIV., Par. 42E, post. 

Usual Covenants in Lease as to Rates . . . 

Note (t). —Where a lessor covenanted to pay all rates etc., and a 
sub-lessee covenanted to pay all rates etc. to the lessee, the covenant in 
the sub-lease was held not subject to an implied term that the lessees should 
themselves pay or be liable to pay the rates (W. H. Read <fc Co v Walter 
(1931), 48 T. L. R. 15). 

Charges for Permanent Improvements. 

Note ( u ).—See also Monro v. Burghclcre (Lord), [1918] 1 K. B. 291 
(cost of providing fire escape in metropolis : tenant held liable). 

Covenant to Pay ‘ ‘ Rates, Taxes and Assessments. ’ ’ 

Note (/).—Inhabited house duty is an assessment within a covenant 
to pay rates, taxes and assessments (Eastwood v. McNab, [1914] 2KB 
361). 

Note (k). For construction of a covenant by a landlord to refund rates 
paid in excess of a fixed sum, see Sowerby v. Lindsay (1928), 139 L T 545 
0* A* * 

Outgoings. 

Note (*).—The derating refund under Local Govt. Act 1929 « TX 
is not an outgoing (Dependable Upholstery v. Brasted, supra) ' ' 3 ’ 

Rote (u). —See also Belfast Bank v. Callan , [1910] 1 I. R. 38. 
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Note ( v ).— Also under Private Street Works Act, 1892 (Lowlher v 
Clifford, [1927] 1 K. B. 130, C. A.). 

Note (b ).—See Henman v. Berliner, supra (covenant by lessor to put 
drains in repair held to be condition precedent in respect of tenant's 
covenant to pay outgoings). 

Note (c).— See, however, Howe v. Botwood, [1913] 2 K. B. 387 (landlord 
held liable for outside drainage expenses where he had covenanted to do 
the outside repairs). 


Covenant Construed by Reference to Circumstances. 

Note (p ).—See also Henman v. Berliner, supra. 

Short Terms. 

Note (a ).—See also Lowlher v. Clifford, supra. 

Note (b ).—These decisions cannot now be relied on ; the covenant applies 
notwithstanding that the tenant holds over as a tenant from year to year 
{LowtheJ- v. Clifford , supra). 


Reasonable User. 

Note (/). —A lease of the upper floor of a building, in the absence of 
any agreement to the contrary, comprises the outside of the walls thereof 
so as to entitle the lessee to place window boxes on brackets fixed into 
the outside wall {Hope Brothers , Ltd. v. Cowan , [1913] 2 Ch. 312); see 
also Goldfoot v. Welch , [1914] 1 Ch. 213 ; Mickel v. M‘Coard, [1913] S. C. 
896, cited in Par. 1014, post; Gifford v. Dent , [J926] W. N. 336 (large sign 
erected outside second floor: (1) not a “plate” within the covenant; 
(2) constituted a trespass upon the forecourt). 

Meliorating Waste. 

Note (</).—See also Marsden v. Edward IIeyes, Lid., [1927] 2 K. B. 1, 
C. A. (entire alteration of shop premises ; this was a continuing breach of 
the obligation to deliver up in a tenant-like condition). 

Note ( 5 ).— Hose v. Spicer was reversed sub norn. Hyman v. Rose, [1912] 
A. C. 623. See also Cartwright v. Russell (1912), 56 Sol. Jo. 467. 

Note (/).—See also White v. Ryan, [1932J I. Li. 169 (removal of shop 
fittings no breach). See, further, Joseph v. L. C. C. (1914), 111 L. T. 
276 (covenant not to alter elevation of building : erection of an electric 
advertisement; alteration only in appearance and not in fabric no 
breach), distghd. in London County Council v. Hutler, [1925] Ch. 626 
(covenant not to cut or maim principal walls . . . damage building . . . 
alter elevation ; breach by fixing brackets outside the premises for frame¬ 
work for electric advertisement). 


980. Accidental Injury. 

Note (a).—See Redmond v. Dainton , [1920] 2 K. B. 256 (liable for 
damage by enemy aircraft bomb) ; Matthey v. Curling , [1922] 2 A. C. 180, 
Par. 959, note (a), ante. 

981. Lessees for Years, or from Year to Year. 

Notes ( l )—( 0 ).—See, further, Wedd v. Porter, [1916] 2 K. B. 91, C. A. 

982. Implied Obligation. 

Note (p).—See also Marsden v. Edward I I eyes. Ltd., supra. 

983 {See original volume.) 

984. Landlord’s Liability to Repair. 

Note ( h ).—As to a landlord's statutory liability to repair, see Ryall v. 
Kidwell & Son, [1914] 3 K. B. 135, C. A. ; as to a landlord's option of 
choosing in which way he will carry out an obligation to improve premises, 
see Christie v. Wilson, [1915] S. C. 645, cited in title Contract, Par. 850, ante. 

Note (i).— See, further, Scales v. Vandeleur (1913), 48 I. L. T. 36; 
affirmed (1914), 48 1. L. T. 38, C. A. (landlord held not liable for damage 
to tenant’s premises caused by dilapidated condition of adjoining pre¬ 
mises, also the property of the landlord). 

No Warranty of Fitness. 

Note (o).— See also Cheater v. Cater, [1918 ] 1 K. B. 2-17, C. A. (landlord 
held not liable for poisoning of tenant's cattle by overhanging yew trees). 

Where Landlord Occupies Part of Premises. 

Note (r).—See also Rickards v. Lothian, [1913] A. C. 263, P. C. (water); 
Miller v. Robt. Addie & Sons' Collieries, [1934] S. C. 150 (gas service 
.pipe). 
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Unfurnished Dwelling-houses. 

Note (s ).—See also Bottomley v. Bannister , [1932] 1 K. B. 458, 0. A. 
(application to vendor and purchaser who was tenant at will pending 
completion of the purchase). The rule applies to an unfurnished flat 
(Cruse v. Mount, [1933] 1 Ch. 278). 

{See original volume.) 

Implied Condition on Letting of Small Houses. 

Text and Notes. —These provisions are now Housing Act, 1925, s. 1 (1), 
but the rental limits are—(a) London, £40 ; (b) elsewhere, £26. The section 
applies to a contract made before or after 1st July, 1925, except in case of 
a house elsewhere than in London, or an urban district with population of 
50,000 and the rent above £16 and the contract made before 31st July, 
1923 (s. 1 (4) ). 

Strangers to the contract cannot sue on the implied undertaking, e.g ., 
the tenant's wife (Middleton v. Hall (1913), 108 L. T. S04) or infant daughter 
{Ryall v. Kidwell <f* Son, [1914] 3 K. B. 135, C. A.) ; see also Dobson v. 
Horsley , [1915] 1 K. B. 634, C. A. ; title Negligence, Pars. 651, 652, post; 
also Stanton v. Southunck , [1920] 2 K. B. 642 (house invaded by rats from 
without: no breach of condition). 

Agriculture.—Houses occupied by agricultural workers as part of their 
remuneration under a contract of employment, and which would be 
excluded solely because there is no letting, are, with certain qualifications, 
brought within the above provisions by Housing Act, 1925, s. 2. 

Implied Undertaking to Keep in Repair. 

Note (r/).— Ibid., s. 1 (1), (3). To entitle the tenant to recover damages 

notice to the landlord of the defect, if latent, need not have been given 

(Fisher v. Walters , [1926] 2 K. B. 315). But the general rule (see also 

Par. 1001, note (o), post) is that notice of latent as well as of patent defects 

must be given, whether or not the landlord has a right of access to inspect 

the state of repair, see Morgan v. Liverpool Corporation , [1927] 2 K. B. 

131, C. A., where the majority of the court were of opinion that a broken 

window cord could not be said to make a house not “ reasonably fit for 

%/ 

human habitation.” As to the liability of an agent acting as landlord, 
see Bond v. Busficld (1913), 48 L. Jo. 3L8. As to the liability of landlord 
with regard to a common stair, see Dunsler v. Hollis , [1918] 2 K. B. 795. 
Note (r).—Housing Act, 1925, s. 1 (2). 

Text and Note («).—Power of Local Authority to execute Repairs.— 
These provisions were repealed in 1923 ; for the power of the local authority 
to repair houses for the working classes on failure of the person having 
control of the house, see instead Hsg. Act, 1930, ss. 17, 18, and Vo!. XXIII., 
Par. 1051, notes, post. Note that the rental limitations of Hsg. Act, 1925, 
s. 1, supra , do not apply. 

Addresses to be Given to Tenants.—In case of all houses for the working 
classes, Hsg. Act, 1925, s. 5, provides, under a ponalt} 7 , that the name and 
address of the medical officer of health and of the landlord or other person 
who is directly responsible for keeping the house lit for human habitation 
shall be inscribed in the rent-book or, if one not used, delivered to the 
tenant in writing at the commencement of the tenancy, and before any 
demand for rent is made. 

Liability to Public for Nuisance. 

Note (/).—See, further, Kennexly v. Shotts Iron Co., Ltd. (1913), 50 
Sc. L. It. 885 (circumstances in which a tenant of a block of houses was 
held liable to a member of the public visiting one of the sub-tenants for 
an injury arising from a defective railing on a common stair) ; Gaunt v. 
M" Intyre, [1914] S. C. 43, cited in title Negligence, Par. 652, note (r) 
jiost ; Multan v. Forrester , [1921] 2 I. It. 412, Vol. XXI., Par. 896, note ( e). 
post (unnecessary to prove defendant's knowledge of nuisance). 

Note (a ).—Even though the landlord is under no covenant to repair 
he is liable if he has reserved the right to do the repairs and knows thev 
are necessary. Further, his liability does not exclude the tenant’s 
liability (Wilchick v. Marks and Silverstone, [1934] 2 K. B. 56). 

Liability to Tenant’s Family and Guests. 

Note (/).—Folld. in Bottomley v. Bannister, Par. 985, note (s) ante 
See also Middleton v. Hall and Ryall v. Kidwell <fc Son, Par 987 notes' 
ante; iVIlwaine v. Stewart's Trustees, [1914] S. C. 934 (unsuccessful 
aetjon by customer in respect of injuries caused by defective condition of 
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outside stairs giving access to the shop); Dobson v. Horsley , supra (un¬ 
successful action for damages for injuries to child through defective 
railing to area steps); Gaunt v. Intyre, supra ; Lucy v. Bawden, [1914] 
2 K. B. 318 ; and Groves v. Western Mansions, Ltd. (1916), 33 T. L. R. 76 
(as to the liability of landlord in respect of common staircase); Hardie v. 
Sneddon, [191<] S. C. 1 (tenant having complained of the dangerous 
condition of a well he was entitled to use, and having remained in occupa¬ 
tion, although the dangerous condition of the well was not remedied, held 
not entitled to complain when the danger resulted in an accident to a 
member of his family); Par. 1095, post. As to accidents on common 
stairs, see Mellon v. Henderson (1913), 50 Sc. L. R. 708 ; Grant v. Fleming 
tb Go., Ltd. (1914), 51 Sc. L. R. 187, title Negligence. 

As to negligence as between occupiers of flats, see Cunard and Wife v. 
Anhfyre, \ ol. XXL, Par. 666, note ( s ), post. 

Note (g ).—See also Grant v. Fleming & Co., Ltd., supra ; O'Reilly v. 
Doherty, [1928] N. I. 32 (not liable though obligation to repair arose under 
statute). 



992. 

993. 


Covenant . . Reference to Original Condition of . . 

Note (h). —As to the construction of a covenant to paint in a specified 
year if the lease should so long last, see Kirklihton v. Wood , [1917] 1 

K. JL 332. For a covenant which made the tenant liable for damage by 
burglars, see Phillimore v. Lane (1925), 133 L. T. 268. 

In Jlorlick v. Scully, [1927] 2 Ch. 150, a covenant to keep “pleasure 
grounds " in good and proper order and condition was held to include orna¬ 
mental lakes, and damages were given towards the expense of removal of 
mud and for deterioration in the fishing. 

Note (i). — See also Jones v. Joseph (1918), 87 L. J. (k. b.) 510 (house 
allowed to become infested with vermin). 

Note (??).—See also Miller v. Burt (1918), 63 SoL Jo. 117. 

Note (o). —See also Howe v. Bolwood, [1913] 2 K. B. 387, cited in 
Par. 976, note (c), ante. 

Improvements. Licence not to be Unreasonably Withheld.—In 

all leases (except as infra), whether made before or after 25th March, 1928, 
containing a covenant, condition or agreement against the making of im¬ 
provements without licence or consent, such covenant, condition or agree¬ 
ment is deemed, notwithstanding any express provision to the contrary, 
to be subject to a proviso that such licence or consent is not to be unreason- 
abty withheld. This does not preclude the right to require as a condition 
of such licence or consent (1) the payment of a reasonable sum in respect 
of any damage to or diminution in the value of the premises or any neigh¬ 
bouring premises belonging to the landlord, and of any legal or other 
expenses properly incurred in connection with such licence or consent; 
(2) in the case of an improvement which does not add to the letting value 
of the holding, and the requirement would be reasonable, an undertaking 
on the part of the tenant to reinstate the premises in the condition in which 
they were before the improvement was executed (Landlord and Tenant 
Act, 1927, s. 19 (2) ). 

This does not apply to leavses of agricultural holdings or mines (s. 19 (4)). 

For definitions, see s. 25 (1), and Par. 1082, post. 

The above s. 19 (2) applies not only to covenants against improvements 
in express terms, but also to covenants against alterations or additions 
which in fact effect an improvement ( Lilley & Skinner , Ltd. v. Crump 
(1929), 73 SoL Jo. 366 ; Balls Bros., Ltd. v. Sinclair, [1931] 2 Ch. 325). 
Whether an alteration is an improvement or not may be considered 
from the point of view of the tenant alone (ibid.). 

(See original volume.) 

Suitable Repairs. 

Note (v ).—See also Re Romford Guardians and Withers (1918), 144 

L. T. Jo. 197 ; Anslruthcr-Qough-Calthorpe v. McOscar, [1924] 1 K. B. 716, 

C. A., distinguishing Proudfoot v. Hart (“ well and sufficiently repair 
means putting the premises into the condition in which they would be 
found if they had been managed by a reasonably minded owner, having 
regard principally to the age of the buildings and consequentially to the 
locality and class of tenant likely to occupy them at the time of the demise, 
and the maintenance of the property in such a way that only an average 
amount of annual repair would be necessary in the future). 
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Tenantable Repair. 

Note (b ).—Where the covenant is “ to keep in repair ” the liability of 
the convenantor is independent of negligence (Bishop v. Consolidated 
Properties, Ltd., Par. 1001, note (o), post). 

Note (c).—S ee also Anslrviher-Gough-Calthorpe v. McOscar, supra. 

Good Tenantable Repair. 

Note (e).—See also Evans v. Shotton (1918), 87 L. J. (ch.) 527 (covenant 
by tenant for life under settlement); Re Romford Guardians and Withers, 
supra. But a deterioration in the class of new tenants cannot lower the 
standard of repairs, see Anstrulher-Gough-Callhorpe v. McOscar , supra. 

Notes (t), (Jc ).—See Citron v. Cohen (1920), 36 T. L. R. 660 (outside pipe, 
not repairable by tenant, became defective: notice to landlord, but no 
repair : tenant not liable for interior damage by water from tliis cause). 
To bring dilapidations within the exception it must be shown (1) that they 
were caused by normal human use or by the normal action of the elements ; 
and (2) that they are reasonable in amount having regard to the terms of 
the contract to repair and other circumstances of the case. Further, the 
tenant is bound to do repairs required to prevent the consequences flowing 
originally from wear and tear from producing others which wear and tear 
would not directly produce ( Haskell v. Marlow, [1928] 2 K. B. 45). 

Pulling Down Premises. 

Note ( n ).— Rose v. Spicer, Rose v. Hyman, [1911] 4 Iv. B. 234, cited in 
original volume, reversed sub nom. Hyman v. Rose, [1912J A. C. 623. 

Repair of Buildings Erected Subsequent to Demise. 

Note (p). —See also Re Romford Guardians and Withers, supra. 

Note (/).—See, further, Field v. Curniek, [1926] 2 K. B. 374 (the “ said 
premises ”). 

(See original volume.) 

Covenant Conditional on Landlord Putting Premises 
in Repair. 

Note (/).—See also Westucotl v. Hahn, [1918] 1 K. B. 495, C. A. 
(covenant by lessee to repair, “ being allowed all necessary materials ” 
by the lessor, held not to constitute covenant by lessor to supply material). 

Note (p).—See also Henman v. Berliner, [1918] 2 K. B. 230, cited in 
Par. 976, ante. 

Note (Jc ).—See also Westacotl v. Hahn, supra. 

(See original volume.) 

Covenant to Repair on Notice. 

Text and Note (b).—C. A., 1881, s. 14, is replaced by L. P. A., 1925, 
s. 146 ; see sub-s. 1 as to the necessity of notice. 

Relief Against Notice to Effect Decorative Repairs—After a notice 

is served on a lessee relating to the internal decorative repairs to a house 
or other building, ho may apply to the court for relief, and if, having 
regard to all the circumstances of the case (including in particular the 
length of the lessee’s term or interest remaining unexpired), the court 
is satisfied that the notice is unreasonable, it may, by order, wholly or 
partially relieve the lessee from liability for such repairs (ibid., s. 147 (1) ). 
By ibid., s. 147 (2), this provision does not apply where the liability arises 
under an express covenant or agreement to put the property in a decorative 
state of repair and the covenant or agreement has never been performed ; 
or to any matter necessary or proper (a) for putting or keeping the property 
in a sanitary condition, or (b) for the maintenance or preservation of the 
structure ; or to any statutory liability to keep a house in all respects 
reasonably fit for human habitation ; or to any covenant or stipulation to 

yield up the house or other building in a specified state of repair at the 
end of the term. 


Covenants to Put Into and Keep in Repair. 

Note (i).—See also Re Martin, Ex parte Dixon (Trustee) v. Tucker (1912) 
106 L. T. 381. * 

Text and Notes (l), (to).—S ee, however, Stephens v. Junior Army and 
Navy Stores, Lid., [1914] 2 Ch. 516, C. A. (held, disapproving Jacob v 
/W, [1900] 2 Ch. 156 that there was no continuing brcTh of a repamg 
covenant a covenant to erect buildings within a certain time havinf 
been broken, and hat as there had been a waiver of such breach bf 
rece.pt of rent, the lessor could not re-enter on the repairing covenant) 
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Covenant by Landlord to Repair. 

Note (ft).—;See also Hewitt v. Rowla?ids, infra. 

Note (o). 1 he duty to give notice is implied wbero the tenant is in 

occupation and therefore has means of knowledge peculiarly in his posses¬ 
sion while the landlord has no right of access and no means of knowing the 
condition of the structure. If, however, the landlord’s means of knowledge 
Jire at least os great as the tenant’s, notice is not required (Murphy v. 

U7 C V' f \ ^- 369, H. L. (It.) ). A general notice which, though 

not specifying the precise degree of non-repair, puts the lessor upon inquiry 
i> sufficient notice of want of repair. Further, a general notice may give 
t he lessor a right of entry, and the actual knowledge of non-repair acquired 
by him through his agents, the builders, will prevent him from setting up 
i he absence of express notice. As soon as sufficient notice has been given, 
the lessor must take immediate steps to execute temporary repairs if 

permanent repairs cannot be executed at once ( Griffin v. Pilkt, [1926] 1 
K. B. 17). 

As to notice of defect where the duty to repair is under statute, see Fisher 
v. Walters and Morgan v. Liverpool Corporation , Par. 988, note (q ), ante. 

Notice of the defect is not required where the covenant relates to part 
of a building outside the demised premises which the landlord keeps in 
his possession and control (Melles & Co. v. Holme, [1918] 2 K. B. 100 ; 
Bishop v. Consolidated London Properties, Ltd. (1933), 102 L. J. (k. b.) 
257 (obstruction in downfall pipe) ). 

Note (q).— As to ornamental waters, see, further, Horlick v. Scully , 
Par. 991, note (h), ante. 


1002. Measure of Damages during Term. 

Note (5).— See also Driscoll v. Driscoll, [1918] 1 1. R. 152. The measure 
of damage for breach of the landlord’s contract to repair 13 primd facie 
. |h e difference in value to the tenant during the period between the house 
in the condition it is in at the time of assessment and the house in the 
condition in which it would be if the landlord, on receipt of notice to repair, 
had fulfilled his obligation, together with any damage to chattels caused 
during the same period. The extent of his obligation depends on the 
facts of the case, for owing to age and structure some of the damage 
may be caused by defects wliich the landlord is not bound to remedy 
(Hewitt v. Howlands (1924), 93 L. J. (k. b.) 1080, C. A.). 

Statutory Measure.— The Landlord and Tenant Act, 1927, s. 18 (1), 
which applies to leases (for definition, see s. 25 (1), Par. 1082, post) made 
before or after 25th March, 1928 (s, 18 ( 3) ), provides a measure of damages, 
similar to that stated in the Text, as follows :— 

Damages for a breach of a covenant or agreement to keep or put premises 
in repair during the currency of a lease, or to leave or put premises in 
repair at the termination of a lease, whether such covenant or agreement 
is expressed or implied, and whether general or specific, must not exceed 
the amount (if any) by which the value of the reversion (wdiether immediate 
or not) in the premises is diminished owing to the breach of such covenant 
or agreement. No damage may be recovered for a breach of any such 
covenant or agreement to leave or put premises in repair at the termination 
of a lease, if it is shown that the premises, in whatever state of repair 
they might be, would at or shortly after the termination of the tenancy 
have been or be pulled down, or such structural alterations made therein 
as would render valueless the repairs covered by the covenant or agreement. 

Damages. —See Plumrnzr v. Ramsey, [1934] W. N. 42 (covenant to 
pay fixed sum in lieu of decorating ; sum not damages). 

The reversion ” is the immediate reversion expectant on the lease; 
the fact that a reversionary lease has been granted to take effect after the 
date for the assessment of damages is immaterial (Terroni and Necchi v. 
Corsini , [1931] 1 Ch, 515). 

“ Value of the reversion *’—damages must not exceed the difference 
between the value of the property as it stands and the value it would 
have had if the tenant had fulfilled his obligations ; no deduction for 
the value to the landlord of the acceleration of the termination of the 

lease can be allowed to the tenant (Hanson v. Newman , [1934] Ch. 
298, C. A.). 

Note (c). —See also Hepenstall v. County Council of Wicklow , [1921] 

2 I. R. 165, C. A. (measure of compensation in case of malicious destruc¬ 
tion is the cost of reconstruction of the building). 
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After Determination of Term. 

Text and Note ( d ).— For new measure, see Landlord and Tenant Act, 
1927, 8. 18 (1). supra. 

Text and Notes (e)— (g ).—But see now ibid., supra , as to bar to recovery 
of damages where premises are to be pulled down, etc. 

Note (e).—See also AnstrutMr-Gough-Calthorpe v. McOscar, [ 1924J 
1 K. B. 716, C. A., Par. 993, notes, ante. 


Right of Re-entry. 

Note (t). —For the right of re-entry in case of “ controlled ” houses, see 
Increase of Rent and Mortgage Interest (Restriction) Act, 1920, s. 16 (2), 
and Par. 1074 (xi.), posh 


Duty of Tenant to Fence. 

Note ( t ).—See also Holgate v. Bleazard , [1917] 1 K. B. 443 (tenant 
under covenant to repair held not responsible for damage caused by 
neighbour’s horse). 

(See original volume.) 


Use for Illegal or Immoral Purposes. 

Note (e).—See also Litvinoff v. Kent (1918), 34 T. L. R. 298 (tenant 
committing breach of agreement held not entitled to equitable relief 
against re-entry by landlord). 

Note (g). —Upon the conviction of the tenant, lessee, or occupier of 
any premises of knowingly permitting the premises, or any part thereof, 
to he used as a brothel, the landlord or lessor may require the person 
so convicted to assign the lease or other contract under which the said 
premises are held by him to some person approved by the landlord or 
lessor, which approval must not be unreasonably withheld, and, in the 
event of the person so convicted failing within three months to assign 
the lease or contract as aforesaid, the landlord or lessor may determine 
the lease or other contract but without prejudice to the rights or remedies 
of any party to such lease or contract accrued before the date of such 
determination. If the landlord or lessor should so determine the lease or 
other contract of tenancy, the court which has convicted the tenant, lessee, 
or occupier may make a summary order for delivery of possession to the 
landlord or lessor (Criminal Law Amendment Act, 1912 (2 & 3 Ceo. 5, 


c. 20), s. 5 (1) ). 

If the landlord or lessor after such conviction has been brought to his 
notice fails to exercise his rights under ibid., s. 5 (1), and subsequently 
during the subsistence of the lease or contract any such offence is again 
committed in respect of the premises, the landlord or lessor is deemed to 
have knowingly aided or abetted the commission of that offence, unless 
lie proves that he had taken all reasonable steps to prevent the recurrence 
of the offence (ibid., s. 5 (2) ). 

Where a landlord or lessor determines a lease or other contract under 
the foregoing powers and subsequently grants another lease or enters 
into another contract of tenancy to, with, or for the benefit of tlie same 
person without causing to be inserted in such lease or contract all reason¬ 
able provisions for the prevention of a recurrence of any such offence 
as aforesaid, lie is deemed to have failed to exercise his statutory lights, 
and any such offence as aforesaid committed during the subsistence of 
the subsequent lease or contract is deemed to have been committed 
during the subsistence of the previous lease or contract (ibid., s. 5 (3) ). 

For form of clause in a new lease to prevent a recurrence of an offence 
as above, see Encyclopaedia of Forms and Precedents, 2nd ed., Vol. VIII., 
Form 36 ; for notice determining a tenancy under s. 5, see ibid., Form 213 ; 
for notice requiring assignment by tenant convicted of such an offence, see 
ibid., Form 233. 


Restrictive Covenants as to User. 


Note (h ).—A covenant not to erect “ unseemly buildings ” is too vague 
to be enforceable (Murray v. Dunn, [1907J A. C. 283); see also Hope 
Brothers, Ltd. v. Cowan, [1913] 2 Ch. 312; Goldfuol v. Welch, [1914] 1 
Ch. 213, cited in Par. 978, ante. See also Day v. Waldron (1919), 8S 
L. J. (K. IS.) 937 (breach by conversion of dwelling-house into flats). 
Where user is restricted to the purpose of a private dwelling-house, 
divided occupation is a breach of the covenant, sec Barton v. Keeble, [1928] 
Ch. 517, where a tenement house was also a breach of the covenant as to 
injury or annoyance to the lessors or their tenants. 

Note (i) — Sf e also Litcinojf v. Kent, supra. 
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iviUo Isote ( 7 ). See, further, Rarauz v. Luigh-on-Sea Conservative and 

(< co/ltd ..). Unionist Club, Ltd. (1915), 31 T. L. R. 174 (covenant not to use house as 

a shop held broken b} T the erection of a building, the greater portion of 
which was used as a social and political club, with quarters for resident 
caretaker, and four lock-up shops on the ground floor, and injunction 
granted); title Sale of Land, Par. 833, notes ( q), (r), post; Palliser v. 
Dover Corporation (1914), 110 L. T. 619, lessor who had covenanted not to 
let land for a particular purpose : held that he could hirnself use the land 
for such purpose); Be DoWs Lease, Miller v. Dott , [1920] 1 Cb. 281 
(covenant to use theatre as a first-class theatre and “ maintain ” the prices 
of admission does not prevent the lessee from increasing them). 

Note (/).—Compare Wilkes v. Spooner , [1911] 2 K. B. 473, C. A. 

Note (in). W here there are covenants not to “ permit or suffer ” un¬ 
authorised acts, the covenantor is bound to take reasonable steps to secure 
then due observance; the fact that he abstains on reasonable grounds 
from taking legal proceedings to enforce them does not amount to a breach 
of his duty (Berton v. Alliance Economic Investment Co. f [1922] 1 K. B. 
742, ( . A.), but it is otherwise where there would be no defence to such 
proceedings (Atkin v. Bose , [1923] 1 Ch. 522 ; Barton v. Beed , [1932] 1 Ch. 
362). 


“ Suffer ” is a wider term than “ permit ” (ibid., p. 375). 

No Fine for Licence to Alter User. —In all leases (defined in s. 25 (1) 
and Par. 1082, post), whether made before or after 25th March, 1928 
(except a 3 infra), containing a covenant, condition or agreement against 
the alteration of the user of the demised premises, without licence or 
consent, such covenant, condition or agreement, if the alteration does not 
involve any structural alteration of the premises, is deemed, notwith¬ 
standing any express provision to the contrar} 7 , to be subject to a proviso 
that no fine or sum of money in the nature of a fine, whether by way of 
increase of rent or otherwise, is payable for or in respect of such licence 
or consent. This does not preclude the right of the landlord to require 
payment of a reasonable sum in respect of any damage to or diminution in 
the value of the premises or any neighbouring premises belonging to him 
and of any legal or other expenses incurred in connection with such licence 
or consent. 

Where a dispute as to the reasonableness of any such sum has been 
determined by a court of competent jurisdiction, the landlord is bound to 
grant the licence or consent on payment of the sum so determined to be 
reasonable (Landlord and Tenant Act, 1927, s. 19 (3) ). 

This does not apply to leases of agricultural holdings or mines (s. 19 (4)). 

Discharge, Modification and Interpretation of Restrictive Covenants. 

—The powers of the authority constituted by L. P. A., 1925, s. 84 (see 
Vol. XXY., Par. 836, post), for the discharge or modification of restrictive 
covenants apply to covenants in leases (except mining leases) created 
originally for more than seventy years, after the expiration of fifty years 
of the term (ibid., s. 84 (12) ). The powers of the court to declare the 
nature and extent of any such restrictions, and whether any particular 
land is affected by any restrictions imposed by any instrument (see ibid., 
s. 84 (2) ), apply in like case. 

See, further, Iveagh v. Harris, Vol. XXV., Par. 836, post. 

Conversion into Flats.— The Housing Act, 1925, s. 102, empowers 
the county court on an application by the local authority or any person 
interested in a house to vary the terms of the lease or of any restrictive 
covenant so as to enable the house to be converted into two or more tene¬ 
ments where by the terms of the lease or such restrictive covenant such 
conversion is prohibited or restricted. The applicant must satisfy the 
court ( 1 ) that the house is not readily lettable as a single tenement, ( 2 ) it is 
readily lettable converted into two or more tenements, and (3) that diffi¬ 
culty of letting is due to changes in the character of the neighbourhood. 
As to what area may be included in the vague term “ neighbourhood,, 
and as to what constitute “ changes of character,” see Alliance Economic 
Investment Co., Ltd. v. Berton (1923), 92 L. J. (k. b.) 750, C. A. The 
section is of general application and not confined to houses for the working 
classes (Johnston v. Maconochie , [1921] 1 K. B. 239, C. A.). 

1009. Nuisance or Annoyance. 

Note (d).— Bee also Errington v. Birt (1911), 105 L. T. 373 (fried fish 
shop); Frost v. King Edward VII , Welsh etc. Association, [1918] 2 Ch. 180 ; 
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compromised, 35 T. L. R. 138, C. A. (hospital for tuberculosis held not 
to be a nuisanco or offensive business within tenant’s covenant). In 
an action for an injunction to restrain a lessee, who has sub-let the 
property demised, for breach of the covenants contained in the lease, 
the injunction, if granted, will not extend to restrain the sub-lessee 
from continuing the breach unless the latter is made a party to the action 
(Metropolitan District Railway v. Earl's Court y Ltd . (1911), 55 Sol. Jo. 807). 

Trade or Business. 

Note (/).—See also White v. Pollard (1908), 52 Sol. Jo. 748 ; Thorn v. 
Madden, infra ; Vol. XXVII., pp. 548 ct seq. 

Note (&).—See, further, Wartski v. Meaker (1914), 110 L. T. 473 
(business of hosier, including sale of fancy waistcoats and mackintoshes 
restrained from selling raincoats and sports jackets). 

Note (i ).—See also Thorn v. Madden , [1925] Ch. 847 (practice of 
receiving pa}dng guests was a bveach of the covenants as to business and 
private residence, though only friends or recommended persons received). 
The sub-letting of premises in suites of apartments with or without the 
provision of other services is a business (Barton v. Reed, [1932] 1 Ch. 362). 

Note (l ).—See Derby Motor Cab Co. v. Crompton and Evans' Union 
Bank, Ltd., and Guest (1915), 31 T. L. R. 185 (not to let as a motor garage ; 
not broken by letting as a motor show'-room) ; title Mistake, Par. 37, 
note (h), post; L. S. G., Ltd.1. v. T. B. Lawrence, Ltd. (1915), 42 T. L. R. 
85, C. A. (covenant restricting letting of shops for sale of “ souvenirs ” ; 
a purpose not ordinarily including such sale was not excluded). 

Note (n ).—See also Randall, Ltd. v. Summers, [1919] S. C. 396 (covenant 
by lessor). 

(See original volume.) 

Public House or Tavern. 

Note (d ).—A covenant against the business of “ alehouse keeper, beer¬ 
house keeper, tavern keeper or licensed victualler ” is not broken by 
carrying on a restaurant with a restaurant licence (Lorden v. Brooke - 
Ditching, [1927] 2 K. B. 237). 

Waiver of Restrictive Covenant. 

Note (/).—A covenant in a series of leases under a building soheme 
not to use premises, etc., “ without the consent in writing of the lessor 
having been first obtained,” gives the lessor an arbitrary right to give 
or withhold his consent in any case without regard to anything but his 
own wishes (Pearce v. Alar yon-Wilson, [1935] 1 Ch. 188). 

No General Liability to Rebuild after Fire. 

Note (i).—A tenant is also liable for damages caused by the bursting 
of pipes during his absence, inasmuch as there was a duty on him to 
turn the water off before leaving or notify his landlord that he has gone 
away without doing so (Alickel v. AVCoard , [1913] S. C. 896). 

Effect of Covenant to Repair by Lessee. 

Note (l ).—See Matthey v. Curling , [1922] 2 A. C. 180 (in the absence 
of express or implied provision, the covenantor has a reasonable time for 
the performance of the covenant, whether that time extends beyond the 
term or not —per Lord Atkinson). 

( Sec original volume,.) 

Usual Covenants for Insurance. 

Note (u ).—See also O'Cedar, Ltd. v. Slough Trading Co., [1927] 2 K. B. 
123 (lessees covenanted not to do any tiling to render extra premium pay¬ 
able : lessors demised adjoining premises to worker, causing premium on 
lessee’s premises to be increased ; neither on the basis of a correlative 
obligation nor as a derogation from their grant could the lessors be liable 
for the increase). 

Stipulations as to Office and Names. 

Note (v).—U nder a covenant to insure in X Office, or in some other 
responsible office to be approved by the lessor, the lessor has an absolute 
right to refuse his approval of any other office than the X Office without 
entering upon reasons (Viscount Tredegar v. Harwood, [1929] A. C. 72). 

Breach of Covenant to Insure. 

Note (/).—See also Upjohn v. Hitchens, Upjohn v. Ford, [1918] 2 K. B. 
48, C. A. 

Note (g).— -See, further, Enlayde, Lid. v. Roberts, [1917] 1 Ch. 109 (lessor 
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covenanted to insure premises against loss or damage by fire, and insured 
them by a policy which exempted the insurance company from liability 
in case of loss or damage by invasion, foreign enemy, or explosion: loss 

by fire caused by enemy aircraft held to fall, as between the parties to 

the lease, or the lessor). 

(See original volume.) 


Effect of Covenant. 

Note (0-—See also Be Griffiths, Griffiths v. Biggs (1917), 61 Sol. Jo. 
2 o8 (subsidence caused by previous lease of colliery held to be breach 
caused by persons “ claiming from or under ” one of two lessors of a house). 

(Sec original volume.) 


Implied Covenant for Quiet Enjoyment. Demise. 

Note (b). —It is not within the principle as to derogation of grant where 
the lessor does something upon adjoining land which, while not affecting 
the demised premises or their user in any way, merely makes it more 
expensive than before for the lessee to carry on the business for which they 
had been demised ( O'Cedar, Ltd. v. Slough Trading Co., supra). 

Note (b). —See also Malzy v. Eichholz, [1916] 2 K. B. 308, C. A. 

Note (/).—See also Crawford v. White City Binh (Newcastle-on-Tyne), 
Ltd. (1913), 29 T. L. R. 318, cited in title Contract, Par. 1058, ante. 


(Sec original volume.) 


Substantial Interference with Enjoyment. 

Note (t). —See Harmer v. Jumbil (Nigeria) Tin Areas , Ltd., [1921] 1 
Ch. 200, C. A. (lease of land for explosives magazine : subsequent lease 
of adjoining land by lessor’s successor endangering licence ; injunction) ; 
O'Cedar, Ltd. v. Slough Trading Co., supra. 

Note (u ).—See also Malzy v. Eichholz, supra ; Dooley v. MTiugh 
(1918), 53 I. L. T. 19 (disturbance for “ just cause ”). The covenant may 
be broken by the omission of a duty, see Booth v. Thomas, [1926] Ch. 397, 
C. A. (non-repair of culvert on lessor’s adjoining land). 

Acts Involving Physical Interference. 

Note (a). —See also Phelps v. City of London Corporation , [1916] 2 Ch. 
255. A landlord is not liable to a tenant under a covenant for quiet 
enjoyment merely because he knows that a nuisance is being committed 
by an adjoining tenant and takes no steps to prevent it. In order to 
make the landlord liable there must be active participation by him in the 
nuisance (Malzy v. Eichholz , supra). 

Note (b). —See also Be Griffiths, Griffiths v. Biggs, supra. 

(See original volume.) 

Temporary Disturbance. 

Note (i).—See also Phelps v. City of London Corporation, supra. 

(See original volume.) 

Effect of Proviso for Re-entry. 

Note (a).—See also Qucsnel Forks Gold Mining Co., Lid. v. Ward, 
[1920] A. C. 222, P. C. ; Jardine v. A.-G., [1932] A. C. 275, P. C. 

Note (c). —See also B. v. Paulson, [1921] 1 A. C. 271, P. C. 

(See original volume.) 

Term Created on Condition. 

Note (t).—See also Litvinoff v. Kent, Par. 1007, ante. 

Impugning Landlord’s Title .... 

Note (???).—A pica by tlie lessee of possession under R. S. C., Ord. 21, 
r. 21. is a denial of the lessor's title (Kisch v. Hawes Bros. Ltd., [1935] 

1 Ch. 102). 

/ 

Construction of Forfeiture Clauses. 

Note (c). —As to a proviso for re-entry on non-payment of rent and no 
sufficient distress, see also Shepherd v. Berger , [1891] 1 Q. B. 597, C. A. 

Note (k ).—See also Associated Omnibus Co., Ltd. v. Idris & Co., Ltd. 
(1919), 148 L. T. Jo. 157. 

(See original volume.) 

To Whom Right may be Reserved. 

Note (n).—By L. P. A., 1925, s. 4 (3), all rights of entry affecting a 
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legal estate which are exercisable on condition broken or for any other 
reason may after 1925 be made exercisable by any person and the persons 
deriving title under him. 

Note (q ).—Replaced by L. P. A., 1925, 8. 141 (1), by which rent reserved 
by a lease, and the benefit of every covenant or provision therein con¬ 
tained, having reference to the subject-matter thereof, and on the lessee a 
part to be observed or performed, and every condition of re-entry and 
other condition therein contained, shall bo annexed and incident to and 
shall go with the reversions^ estate in the land, or in any part thereof, 
immediately expectant on the term granted by the lease, notwithstanding 
severance of that reversionary estate, and without prejudice to any liability 
affecting a covenantor or his estate. 

As to “ subject-matter,” see Hill v. Booth , [1930] 1 K. B. 381, C. A. 
(obligation to pay premium did not pass). 

Note (r).—Stat. 4 & 5 Anne, c. 3, s. 9, is replaced by L. P. A., 1925, s. 151 
(1), and Real Property Act, 1845, s. 6 , by L. P. A., 1925, s. 4 (2) (b). The 
grantee of the reversion could take advantage of a forfeiture incurred 
before an assignment made after 31st December, 1911 (Conveyancing Act, 
1911 (1 & 2 Geo. 5, c. 37), s. 2 (1) ), unless waived or released before the 
assignment (ibid., s. 2 (2) ) ; Hurd v. Bishop and Hunt v. Remnant were 
thus rendered obsolete as regards conveyances executed after this date, 
see Atkin v. Rose , infra (conveyance subject to lease does not of itself 
extinguish right to re-entry), and distinguish Davenport v. Smith, infra , 
C. A., 1911, s. 2, is repealed by L. P. A., 1925, s. 207, Sched. VII., as from 
the end of 1925 (as to the effect of the repeal, see the provisoes to that 
section) and replaced by L. P. A., 1925, s. 141 (2), (3), which provides 
that any such rent, covenant or provision as is mentioned in sub-s. 1 (see 
note (q), supra) shall be capable of being recovered, received, enforced, 
and taken advantage of by the person from time to time entitled, subject 
to the term, to the income of the whole or any part, as the case may require, 
of the land leased ; and where that person becomes entitled by conveyance 
or otherwise, such rent, covenant or provision may be recovered, received, 
enforced or taken advantage of by him notwithstanding that he becomes 
so entitled after the condition of re-entry or forfeiture bos become enforce¬ 
able, but this sub-section does not render enforceable any condition of 
re-entry or other condition waived or released before such person becomes 
entitled as aforesaid. The section does not a fleet the operation of any 
severance of the reversion or any acquisition by conveyance or other¬ 
wise of the right to receive or enforce any rent, covenant or provision 
effected before 1926 (ibid., s. 141 (4) ). 

As to “ the person entitled to the income,” see Schalit v. J. Nadler, Ltd., 
Par. 1138, note (o), post. 

Note (s ).—Stat. 4 & 5 Anne, c. 3, s. 10, is replaced by L. P. A., 1925, 
s. 151 (1). For “ ante," read “post." 

Note (t). —This section is re-enacted b}- L. P. A., 1925, s. 141 (see supra), 
which applies to leases made before or after the end of 1925 (s. 141 (4) ). 
It does not apply to a parol agreement (Blane v. Francis, [1917] 1 K. B. 
252, C. A.), but it does apply where both parties have signed a document 
which embodies the bargain for continuing the tenancy (Cole v. Kelly, 
[1920] 2 K. B. 106). An agreement in writing may be sufficient if signed 
by one only of the parties (Rye v. Purcell, [1926] 1 K. B. 446). 

Note (a).—J. A., 1873, s. 25 (5), is replaced by L. P. A., 1925, s. 98. 

Formal Demand of Rent. 

Note (q ).—See, further, Shepherd v. Berger, supra. 

Note (k). —See, further, Commissioners of Works v. Hull, [1922] I K. B. 
205, Par. 1114, note (c), post . 

Waiver of Forfeiture. 

Note (m). —See also Atkin v. Rose, [1923] 1 Ch. 522 (absence of know¬ 
ledge). 

Note (n). —See also Davenport v. Smith, [1921] 2 Ch. 270 (breach of 
covenant by lessee : sale by lessor of reversion “ subject to and with the 
benefit of the lease ” : purchaser had knowledge of the breach and by the 
recitals and habendum recognised the subsistence of the lease). 

Note (o).—And proof of recognition of the tenancy does not throw the 
onus of proving absence of knowledge on the lessor (Fuller's Theatre and 
Vaudeville Co. v. Rofe, [1923] A. C. 435, P. 0.). 

Note (q).-~ See also Millard v. Humphreys (1918), 62 Sol. Jo. 505 
(covenant against assignment without consent) 
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1046. 

1047. 

1048. 


Note (().— See also R. v. Paulson, [1921] 1 A. C. 271, P. C. (acceptance 
ot rem is a waiver despite proviso requiring waiver to be in writing). 

ISOTE (c). See also Millard v. Humphreys, supra; as to subsequent 
sale, see Davenport v. Smith, supra. 

Note (e).— See Evans v. Enever, [1920] 2 K. B. 315 (no waiver); Civil 
service Co-operative Society v. McGrigoFs Trustee, [1923] 2 Ch. 347. 

Continuing Breach of Covenant. 

Note (/*).—See also Re Martin, Ex parte Dixon (Trustee) v. Tucker, supra; 
‘\ ^' rer Co. v. Crumpton, [1917] 1 K. B. 762 (waiver of forfeiture where 
some repairs had been executed held not to extend to continuing breach). 

Note (k). C. A., 1881, s. 14, is replaced by L. P. A., 1925, s. 146 : see 
Pars. 1048, infra, 1049, 1050—1054, post. 

Waiver Extends only to Particular Breach. 

Note (l). —L. P. A., 1860, s. 6, is replaced by L. P. A., 1925, s. 148. 


Statutory Conditions of Re-entry : L.P.A. 1925, s. 146. 

Note (p).—See also New River Co. v. Crumpton , supra. For “ C. A., 
1881, s. 14 (1),” read “ L. P. A., 1925, s. 146 (1).” For " C. A., 1881, s. 4 
(3),” and for “ C. A., 1892, s. 5/’ read “ L. P. A., 1925, s. 146 (5).” For 
“ C. A., 1881, s. 14 (9),” read “ L. P. A., 1925, s. 146 (12).” 

The breacli of a covenant not to use a house for an immoral purpose 
is incapable of remedy (Rugby School (Governors) v. Tannahill, [1935] 1 
K. B. 87, C. A.), though there may be some negative covenants the breach 
of which is capable of remedy (ibid.). 


Text— Breach of Covenant to Repair.— By Landlord and Tenant 
Act, 1927, s. 18 (2), to be construed as one with L. P. A., 1925, s. 146 (sec 
notes, supra and infra), a right of re-entry or forfeiture for a breach of a 
covenant or agreement to repair as described in Landlord and Tenant Act, 
1927, s. 18 (1) (see Par. 1002, ante), is not enforceable, by action or other- 
vise, unless the lessor proves ( 1 ) the fact that such a notice as is required by 
L. P. A., 1925, s. 146, had been served on the lessee was known either (a) t<> 
the lessee; or (b) to an under-lessee holding under an under-lease which 
reserved a nominal reversion only to the lessee ; or (c) to the person who 
last paid the rent due under the lease either on his own behalf or as agent 
for the lessee or under-lessee ; and ( 2 ) that a time reasonably sufficient to 
enable the repairs to be executed had elapsed since the time when the fact 
of the service of the notice came to the knowledge of any such person. 
\\ here a notice has been sent b} T registered post addressed to a person at 
his last known place of abode in the U. K., then, for tlie purposes of this 
sub-sect., that person is deemed, unless the contrary is proved, to have had 
knowledge of tlie fact that the notice had been served as from the time at 
which the letter would have been delivered in the ordinary course of post. 

r Ihe above applies to leases whether made before or after 25th March, 
1928 (s. 18 (3) ). 


1049* What Notice Required. 

Note (#).—-The lessor is bound to specify the particular breach com¬ 
plained of, but not to give particulars thereof, and while a notice must 
call the tenant’s attention to the particular condition of the premises 
alleged to be defective, it need not identify every defect to which atten¬ 
tion is called {Jolly v. Brown, [1914] 2 K. B. 109, C. A.; affirmed sub 
nom. Fox v. Jolly , [1916] 1 A. C. 1, where the House held, at p. 20, that 
a notice concluding with the words “and note that the completion of 
the items mentioned in this schedule does not excuse the execution of 
other repairs if found necessary ” was not vitiated thereby, but that 
the words merely reserved the lessor’s rights in case he should thereafter 
discover any breach of which he did not at present complain). There 
is no obligation cast upon the landlord of telling the tenant what it is he 
must do, the means by which the breaches of covenants of which he 
complains are to be remedied being a matter for the lessee and not for 
the lessor (Fox v. Jolly , supra, at p. 11). See also New River Co. v. 
Crumpton, supra (repetition of notice after w r aiver not required in case of 
continuing breach); see also Hurd v. Whaley, [1918] 1 K. B. 448 (duty 
of landlord to call attention to all breaches by one notice); Davenport 
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v. Smithy supra (two structures erected: notice to pull down a structure 
without specifying which, bad). 

Note (r ).—PanneWs Case folld. in Mellvenny v. McKeever , [1931] 
N. L 161, C. A. 

Note (s ).— See also Civil Service Co-operative Society v. McGrigor s 
Trustee, [1923] 2 Ch. 347 ; Rugby School (Governors) v. Tannahill, supra . 

Note (/).— See also Civil Service Co-operative Society v. McQngor s 
Trustee, supra (14 days’ reasonable notice). 

Service of Notice. 

Note (a).—See L. P. A., 1925, s. 19G (2)—(5). 

“ Left for him ” in s. 196 (3) includes the case where a notice is left with 
some person on the premises if there are reasonable grounds for supposing 
that that person will pass it on to the lessee if possible (Cannon Brewery Co. 
v. Signal Press, Ltd. (1928), 139 L. T. 384). 

Lessee's Right to Relief. 

Note (e).—In the case of joint lessees relief cannot be granted on the 
application of one of them (T. M. Fairclough & Sons v. Berliner , [1931] 
1 Ch. 60). 

Notes (/)— (h ).—The sub-sect, was re-enacted by L. P. A., 1925, 
s. 146 (2). See also Hurd v. Whaley , supra. No rules can be laid down 
for guiding the court’s discretion, but the court will, in each case, consider 
all the circumstances and the conduct of the parties (Hyman v. Rose , 
[1912] A. C. 623, reversing Rose v. Spicer, cited in original volume). See 
also Associated Omnibus Co., Ltd. v. Idris db Co. (1919), 148 L. T. Jo. 157 
(conditions of relief where landlord suffers no appreciable damage) ; 
Mellvenny v. McKeever, supra (relief granted). 

Compensation. 

Note (i). —See also Hurd v. Whaley, supra. 

Costs of Solicitor and Surveyor. 

Note (l ).—The sub-sect, was re-enacted by L. P. A., 1925, s. 146 (3). 

Covenant Against Assigning. 

Note (o).—N ow L. P. A., 1925, s. 146. 

Note (p). —The provision does not include, and is not applicable to, 
a covenant against sharing possession (Jackson v. Simons, [1923] 1 Ch. 373), 
but it does include a covenant against parting with possession of part of 
the premises (Abrahams v. Mac Fisheries, [1925] 2 K. B. 18, not following 
Sorutton, L.J., in Russell v. Beecham, [1924] 1 Ch. 525, C. A.; followed 
in Carrington Manufacturing Co. v. Saldin (1925), 133 L. T. 432). Relief 
may now be granted against forfeiture for breach of a condition or covenant 
against assigning, underletting, or disposing of the land leased if the breach 
occurs after the end of 1925 (L. P. A., 1925, s. 146 (S) (i.) ). 

Note (g). —See, further, Ellis v. Allen, [1914] 1 Ch. 904, cited in Par. 
1111, post ; Associated Omnibus Co., Ltd. v. Idris d- C'o., Ltd. supra ; Atkin 
v. Rose , [1923] 1 Ch. 522. 

Bankruptcy. 

Note (o).—Read “ L. P. A., 1925, s. 146.” To constitute a lease of agri¬ 
cultural or pastoral land it is sufficient if a substantial portion of the 
premises is of this character (Ferguson db Co., Lid. v. Ferguson, [1924] 1 
I. R, 22, C. A.). 

Note (p). —Now L. P. A., 1925, s. 146 (8) (i.). 

Note (r).—For “ C. A., 1881, s. 14 (6) (i.),” read “ L. P. A., 1925, s. 146 
(9).” As to a covenant to allow the lessor to have access to leased mine, 
sec ibid., sub-s. 8 (ii.) ; Vol. XX., Par. 1429, post. C. A., 1881, 8. 2 (xv.), 
is replaced by L. P. A., 1925, s. 205 (1) (i.). 

Note (a).—Now L. P. A., 1925, s. 146 (10), (9). Thus in the case of a 
liquidator, if the property has not been sold, he may apply for relief within 
a year of the winding up, and it is neither necessary that the application 
should be heard within that year, nor is relief limited to that period 
(Pearson v. Gee and Braceborougli Spa , Ltd., [1934] A. C. 272). 

Note (t ).—The landlord’s right of re-entry during the year is merely 
fettered, and not abrogated (Civil Service Co-operative Society v. McGrigoFs 

Trustee, [1923] 2 Ch. 347). The sale must be an absolute sale (Ferguson 
& Co., Ltd. v. Ferguson, supra). 

Note (u).— Now L. P. A., 1925, s. 146. 

Note (v).— Now ibid., s. 146 (11). 
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1055. 
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Conveyancing Act, 1892, s. 4. 

Marginal Note and Note (a).— Now L. P. A., 1925, s. 146 (4). 

ISote ( c). See also 1!urd v. Whaley, supra. 

nowT* 3 iKf' P 'i A " 192 ",’ S- 146 ( 4 )’ whiotl is not affected by s. 146 (8)— 

IcHnf t"’ R (Anie " dment ) A '> ltJ 29), expressly enables the court to grant 
elief to an imderlcssee against forfeiture under any covenant, proviso or 
stipulation m a lease, or for non-payment of rent, 

Note (g) — See also Hurd v. Whaley, supra ; Atkin v. Rose, supra. 

Note (/<). By L. P. A., 1925, s. 146 (5), the term "lessee” includes 
an original or derivative underlessee, and the term “ underlessee ” in¬ 
cludes any person deriving title under an underlessee. 

Relief from Forfeiture for Non-Payment of Rent 

Act 192fmrf Ecilt and Mortgage Interest (Restrictions) 

Act, 1920 (10 & 11 Geo. 5, c. 17), s. 5 (2), see Par. 1074, notes, post. 

Common Law Procedure Acts, 1852, 1860. 

Note (/).—The arrears of rent to be tendered are all those which are 
recoverable lrom the covenantor ( Barratt v. Richardson & Crcsswell, [1930] 

I K. B. 68G). 

Note (n). Now S. C. J. (Consolidation) Act, 1925, s. 46. An agreement 

to give up possession signed by the tenant after judgment for possession 

does not necessarily deprive him of the relief against forfeiture ( Nance v. 
JSaylor, [1928J 1 K. B. 263). 

Underlessee’s Right to Relief * . . 

Notes (b), (c). C. A., 1892, is now replaced, as regards relief against 
forfeiture, by L. P. A., 1925, s. 146 (4) ; see Par. 1054, notes (d), ( h ), supra. 
(See original volume.) 

Express Surrender. 

Text and Note (h). —For “Statute of Frauds, s. 3,” read “ L. P. A, 
1925, s. 53 (1) (a).” 


1059 


1060. 

1061. 

1082. 

1063. 

1064. 


Necessity for a Deed. 

Text and Note (*),-—For “ Real Property Act, 1845, s. 3, ,! read “ L.P.A., 
1925, s. 52 (1), (2) (a).” As to the exception, see s. 54 (2). 

Note (/).—See ibid., s. 52 (2) (c). 

Form and Effect of Surrender. 

Note (m). —See also Rc Dicckmann , [1918] 1 Ch. 331, cited in title 
Aliens, Par. 684, ante. As to assessment of reversion duty, see Ecclesi¬ 
astical Commissioners for England v. Inland Revenue Commissioners , [1919] 
2 K. B. 67, C. A. ; title Revenue, Par. 1116, post. 

Note (n). —See also St ait v. Fenner , [1912] 2 Ch. 504. 

Note (o).— C. A., 1881, s. 18, is now replaced by L. P. A., 1925, s. 99. 
A mortgagor or mortgagee in possession, and a mortgagee after .appoint¬ 
ment of a receiver under a mortgage made since 31st December. 1911, 
may, for the purpose of granting a lease under the statutory powers or 
under the terms of the mortgage deed, accept a surrender of a lease of the 
mortgaged property or part thereof, subject to certain conditions (ibid., 
s. 100 (l), (2), (13) ). As to surrenders to a tenant for life or person having 
the powers of a tenant for life, see S. L. A., 1925, ss. 52, 90 (1) (iv.). 

Note (q).~~ See also Turner v. Watts (1928), 97 L. J. (k. jl) 403, C. A. 
(purchase agreement operating as surrender). 

Surrender by Operation of Law. 

^Note (a). A surrender by operation of law can still take effect after 
1925 without the execution of a deed (L. P. A., 1925, s. 52 (2) (c) ). 

By Delivery of Possession. 

Note (/).—S. L. A., 1882, is now replaced by S. L. A., 1925. 

By Grant of New Lease to Tenant. 

Note (6).—See also Glynn v. Coghlan , [1918] 1 1. R. 482. 

Note (d).~ See also Re Savilc Settled Estates, [1931] 2 Ch. 210, at p. 216. 

By Change in Position of Tenant. 

Note (i).—S ee also Metcalfe v. Boyce , [1927] 1 K. B. 758 (former tenant 
continued in occupation as servant of new tenant). 

(See original volume.) 

Effect of Surrender on Underleases. 

Note (r). See, further, Wilkes v. Spooner, [1911 j 2 K. B. 473, C. A. 
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Text and Notes ( 5 ), (t ).— For “ Real Property Act, 1854, s. 9,” read 
“ L. P. A., 1925, a. 139.° A tenant gave notice to quit to his sub-leaeoe of 
a farm, and during the currency of the notice surrendered his own reversion 
to the farm to the owner, who granted a tenancy to a new tenant, subject 
to the unexpired portion of the sub*lessee’s term ; held that on the expiry 
of the notice the new tenant could sue the sub lessee for recovery of 
possession and rent (Plummer and John v. David , [1920] 1 K. B. 320). 

Text and Notes \a), (h ).—For “ Landlord and Tenant Act, 1730, s. 0,” 
read “ L. P. A., 1925, s. 150.” See Plummer and John v. David, supra. 

Note (c). —As to the abolition of the doctrine of inter esse termini after 
1925, see L. P. A., 1925, s. 149 (1), (2) ; Par. 860, ante. 

Note (d ).—See L. P. A., 1925, s. 150 (3) —(5). 


Effect of Surrender on Liability for Rent. 

Note (/ ).—The surrender of a tenancy does not affect the accrued right s 
of action under the lease (Dalton v. Pickard , [1926] 2 K. B. 545, n., C. A. 
(dilapidations) ). Thus the tenant remains liable for past breaches of 
covenants (Richmond v. Savill , [1926] 2 K. B. 530, C. A.). On the other 
hand, he can bring an action against the landlord for damages accruing 
before the rescission of the agreement (Brown v. Blake (1912), 47 L. Jo. 495). 

Merger of Term at Law. 

Note (/).—See also Frost v. King Edward VII. Welsh etc. Association , 
[1918] 2 Ch. 180 ; compromised, 35 T. L. R. 138, C. A. 


Equitable Rule. 

Note (;>).— For " J. A., 1873, s. 25 (4),” read “ L. P. A., 1925, s. 185.” 


Effect of Merger on Underlease. 

Note (s). —For “ Real Property Act, 1845,” read “ L. P. A., 1925, s. 
139,” and for “ 0. A., 1881, s. 10,” read “ L. P. A., 1925, s. 141,” which also 
replaces Conveyancing Act, 1911, s. 2 (benefit of condition already broken 
runs -with reversion). 

Note (/).—Compare Wilson v. Nevile, Reid & Co., Ltd. (1916), 32 
T. L. R. 542. 


Disclaimer in Bankruptcy. 

Note (a). —Bankruptcy Act, 1914, b. 54, re-enacted these enactments. 
As to the position of a statutory tenant, see Sutton v. Dorf, Par. 1074 
(xviii.), post. See also L. P. A., 1925, s. 52 (2) (d). 

Distress for Rent Act, 1737. 

Note (d). —See also Flannagan v. Shaw , [1920] 3 K. B. 96, C. A. 

Note (/).—See also Northcott v. Roche (1921), 37 T. L, R. 364 (assignee 
may maintain action for double rent which is not in t he nature of a permit}’). 

Action for Double Value. 

Note (i). —See also Crook v. Whitbread (1919), 88 L. J. (k. b.) 959. 

Landlord and Tenant Act, 1730. 

Note (rn). —See also Crook v. Whitbread, supra. 

Nature of Remedy. 

Note (r).—See also Northcott v. Roche, supra. 

Liability to Restore Possession. 

Note (/).—Where a lessee holds over after the expiration of a term 
and pays the rates, taxes and tithe rentcharge in respect of the premises, 
but no rent, a tenancy from year to year will be implied so as to prevent 
the lessee acquiring a title to the premises by adverse possession (Neall 
v. Beadle (1912), 107 L. T. 646). When a tenant’s term is determined by 
notice to quit, a demand of possession is not necessary before bringing an 
action for recoverv of possession {Plummer and John v. David [1920] 1 
K. B. 326). 

Note (k). —The principle also applies where a caretaker is in possession 
(Henderson v. Van Cooten , [1922] W. N. 340) ; it does not apply where the 
tenant has done all he can to recover possession for the landlord (Reynolds 
v. Bannerman, [1922] 1 K. B. 719 ; Par. 1074, notes, infra). 

Landlord’s Right of Re-entry. 

Note (o).—See also LitvinofJ v. Kent (1018), 34 T. L. R. 298. 

Statutes of Forcible Entry. 

Note (^.-Plaintiffs lived on defendants’ premises as part of their 
serv.ee, and on expiry of their service and after notice to quit refused to 
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not liable for assault, and battery or trespass oX' to thek SofeJf 
( emmtngs and Wife v. Stoke Poges Golf Club, [1920] 1 K. B. 720, C. A.)^ 

Action to Recover Possession. 

(Rwtricfi *f S W Cti l°920 AC t?'~ Tlle '*”?!““ 0f Rent and Mort S a ge Interest 

fons Ac s lilt Pr ! nC : Pal Act ’ Which rc P ealed Restric- 

•ons Acts. IJlo 1919, came into force on 2nd July, 1920, and as regards 

whTch e ' C t Pr T SGS eXpired ° n 24th June ’ 1921 - The remaining provisions 
jgoo i'' 0 ’? CXpire on 24th June > 19 23, were continued to 31st July, 
tiuu-’nce) ! ? Cnt and M °rtgage Interest Restrictions (Con- 

, , ' Act ; 1!)23 - 4he law ^ amended by Rent Restrictions (Notices 

^,™> Act ’ 1923 ’ and fnrtlier amended and extended to 24th June, 
U_o bj Rent and Mortgage Interest Restrictions Act, 1923 (13 & 14 Geo. 5 , 

further pvt h V',i V' o operat * t ' 11 24th June, 1930. These dates were 
tion? Aef ! 09 - d by a “ d Mortgage Interest (Restrictions Continua- 

1927—1939 S ' * ^) ; and E x P‘rtng Raws Continuance Acts, 


Lastly, the Rent and Mortgage Interest Restrictions (Arndt.) Act, 1933, 
contmucs the Acts, 1920-1925 (the “ principal Acts ” ), until 24th Juno, 

l a " d makcs important alterations, inter alia, decontrolling the 
highest rented houses and on-licensed premises, and continuing control of 

tic others, the medium rented subject, however, to gradual decontrol 
( s ce iar. IV., infra), but the lowest rented free from that decontrol. 

lhe references given below are to Act, 1920, unless otherwise stated. 

II. Houses within the Acts.— 

Before 29 th September, 1933.—House or parts let as separate dwellings 
where either the standard rent or rateable value does not exceed (a) £105 
in Metropolitan Police District or City of London; (b) £90 in Scotland : 
(c) £78 elsewhere (s. 12 (2) ). 

The mere fact that part of the premises is used as a shop or office or for 
business, trade or professional purposes does not exclude the application 
of the Act (s. 12 (2) (ii.)), confirming Epsom Grand Stand Association, 
Ltd. v. Clarke (1919), 35 T. L. R. 525, C. A., where licensed premises were 
held to be within the Acts (on licensed premises are now excluded, see 
Par. III. (5), pest). Protection has thus been given to a garage (Callaghan 
v. Bristowe (1920), 89 L. J. (k. b.) 817), premises used by hotel staff for 
sleeping accommodation (Richinond (Duke) v. Dewar and Cadogan Hotel 
Co ., Ltd. (1921), 38 T. L. R. 151), boarding-house (Colls v. Parnham, [1922] 

1 K. B. 325, criticising Tompkins v. Rogers, [1921] 2 K. B 94) and 
temperance hotel (Burns v. Radcliffe , [1923] 2 I. R. 158, C. A.). See also 
McQuillan v. Clinton (1921), 55 I. L. T. 143 ; Grieg v. Francis and Campion, 
Ltd. (1922), 38 T. L. R. 519 ; Cohen v. Benjamin (1922), 39 T. L. R. 10; 
Hicls v. *S nook (1928), 93 J. P. 55, C. A. The taking and using of a 
duelling-house for the purpose of subletting does not make it business 
premises (Ebncr v. Lascelles, infra), but as to the necessity of personal 
occupation, see Par. XV., post. 

W here a house was let with a shop and fixtures, the landlord was unable 
to get possession of the business premises or remove the fixtures (Ellen v. 
Goldstein (1920), 89 L. J. (cn.) 586). 

In M Clymont s Trustees v. Ross, [1929] S. C. 585, though the shop and 
du elling-house were let as a unit at one rent, the shop was held separable 
and not within the Act. 

As to the protection of a mortgagor, see Woodifield v. Bond, [1921] 
W. N. 309 ; contra, Re Began, [1921] 1 I. R. 189. 

W here the Act of 1920 has become applicable to a dwelling-house it 
continues to apply whether or not the dwelling-house continues to be one 
to which the Act applies (s. 12 (6) ). But this sub-sect, will not apply 
where there has been a change in the identity of the house (Haldane v. 
Sinclair, [1927] S. C. 562). 

After 29 th September, 1933.—The above houses are in effect divided into 
3 classes as follows :— 

Class A Houses Decontrolled. —These are houses where both the 
recoverable rent and the rateable value on 1st April, 1931 (London, 

6 th April) exceed (a) £45 (Met. P. D. or City of London ); (b) £35 (else¬ 
where) (Act, 1933, s. 1 (2) ). 

Recoverable rent ” is the maximum rent which was recoverable under 
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the Acts (ibid., s. 10 (1)) ; i.e. the standard rent -f permitted increases, see 
Par. VI., infra. 

“ Rateable value ’* is the value on the above date shown in the valuation 
list or the net annual value ; if not then assessed, the value as apportioned 
under Act, 1920, s. 12 (3) (Act, 1933, s. 16 (1), (2) ). Seo also While v. 
Bembridge, [1935] 1 K. B. 244. C. A. (tenant by citing valuation list 
which omits part as being exempt fails to prove rateablo value of the 
whole). 

Control, however, continues until the landlord serves upon the tenant 
written notice requiring him to give up possession on a specified date not 
earlier than one month after service, or to give up possession on that date 
unless new terms are previously agreed upon (Act, 1933, s. 1 (4) ). The 
landlord may accept rent or mesne profits after this date without affecting 
the validity of the notice. If the notice contains an offer of new terms 
stating that if the tenant retains possession without making a new agree¬ 
ment, he will be deemed to do so upon the terms so offered, then if he 
retains possession he is deemed to do so on those terms (ibid., s. 1 (5) ). 

The provisions of L. and T. Act, 1927, apply to the premises as if they 
had been held under lease terminated bv notice. Thus, if before the 
expiration of the notice the tenant serves a notice under L. and T. Act, 
1927, s. 5 (see Par. 1082, VII., post), requiring a new lease or the landlord 
serves a notice under ibid., s. 2 or s. 4 (see Par. 1082, V. (2) (d), VI. (2), post), 
that he is willing to grant a new tenancy, the above provision as to retaining 
possession on terms does not apply (Act. 1933, s. 1 (6) ). 


Class 13 Houses Controlled Subject to Decontrol. —These are 
houses where either the recoverable rent or the rateable value on 1st April. 
1931 (London, 61 h April), did not exceed £45 (London) or £35 (elsewhere) 
(Act, 1933, s. 1 (2) ). but the rateable value exceeded £20 (London) or 
£13 (elsewhere). They are liable to be decontrolled under Act, 1923, 
see Par. IV., infra. 


Class C Houses Controlled Not Subject to Decontrol. —These are 
houses where the rateable value, supra , did not exceed £20 (London) or 
£13 (elsewhere) (Act, 1933, s. 2(1)). They are excluded from possible 
decontrol uuder Act, 1923, see Par. IV. (1) (f), infra. 


III. Houses Not Within the Acts.—(1) A house bond fide let at a rent 
v hich includes payments in respect of board, attendance, or use of furniture 
(s. 12 (2) (i.); and see Sadler v. Wilson (1924), 40 T. L. R. 639 (though sums 
for rent and attendance were separately stated, they were afterwards treated 
together as rental to include attendance) ), provided the amount of rent 
which is fairly attributable to the attendance or use of furniture, regard 
being hod to the value of the same to the tenant, forms a substantial 
portion of the whole rent (Rent etc. Restrictions Act, 1923, s. 10 (1) ). 
This proviso renders the numerous cases on s. 12 (2) (i.) of little importance. 
The Acts deal with the status of the premises as determined by the position 
of the occupying tenant, and not with the variety of tenancies under which 
the premises may be held ; hence a house let to the occupying tenant 
furnished is not protected even though as between landlord and mesne 
tenant it was let unfurnished ( Prout v. Hunter , [1924] 2 K. B. 736, C. A.). 
See also Leslie 4- Co. v. Gumming, [1926] 2 K. 13. 417 (a house is not taken 
out of the protection of the Act by—(a) a subletting of the whole which came 
to an end before the commencement of proceedings ; or (b) a subletting 
of part when possession of the whole is claimed) ; appld. in Elmer v. 
Lascellcs, [1928] 2 K. B. 486. Because a tenant loses his right to hold over 
if he is not in occupation at the end of his contractual tenancy, it docs not 
follow that he cannot have the benefit of the protection of the Act during 
his contractual tenancy (ibid.). Where a tenant sublets furnished certain 
rooms, retaining the remaining part of the house for his own occupation, 
the rooms sublet become a separate dwelling-house and decontrolled by 
s. 12 (2), supra, and therefore the landlord is entitled to recover possession 
of those rooms (Barrell v. Fordree , [1932] A. C. 676). 

(2) A house where land is included of rateable value not less than a 
quarter of the house (Act, 1920, s. 12 (2) (iii.) ). See Stanton v. Laws, 
[1934] W. N. 193, C. A., considering Read v. Coaler, [1921] IK B 611 • 

Src. gg * 39 T - L - R - 171; Fakoner - 

. (3 > ^here rent is ]ess tha " two-thirds of the rateable value (e 12 (7)1 
*' e - net ar, d not gross value (Woiler dc Son, Ltd. v. Thomas, [1921] 1 K. U 
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f>41) ; the rent is the actual rent free from rates and taxes (MacJaoorth v. 
Hellard . [1921] 2 K. B. 755, C. A.). Thus the rent-free tenant is not pro¬ 
tected ( Bracey v. Pales, [1927] 1 K. B. 81S; Turner v. TPafe (1928), 97 
Ti. J. (k. b.) 403, C. A.). For the standard rent of a subsequent letting, 
see Joy v. Eppncr, sub-par. IV., infra. As to ground rents, see Veale v. 
Cabezas , [1921] W. N. 311 ; Finey v. Oougoltz , infra. As to the peppercorn 
rent of a mortgagor, see Jenkinson v. Wright, in/ra. 

(4) A house erected after or in the course of erection on 2nd April, 1919, 

or which has been since that date, or was at that date being, bond fide 
reconstructed by way of conversion into two or more separate and self- 
contained flats or tenements, see s. 12 (9). “ Separate ” means distinct, 

though a partition is unnecessary ; “ self-contained ” means within a circle 
or ambit and not scattered (Smith v. Prime (1923), 39 T. L. R. 403) or 
self-sufficient, or containing all that is reasonably necessary for persons in 
the class of life of those who occupy such a residence ( Darrall v. Whitaker 
(1923), 92 L. J. (k. b.) 8S2). See also Boyle v. Fitzshnons, [1926] I. R. 378 ; 
Middlesex C. C. v. Hally [1929] 2 K. B. 110 (two cottages into one ; not an 
erection of a house). 

“ Dwelling-house ” may mean the whole or part of a dwelling-house. 
Where a part to which the Act applies is let and the remainder then con¬ 
verted into self-contained flats, though such flats are taken out of the Act, 
the part unaffected by the reconstruction retains its protection and the 
tenant is entitled to apportionment ( Abrahart v. Webster, [1925] 1 K. B. 
563, C. A.). 

(5) Premises with an on-licence on or after 29th September, 1933 
(Act, 1933, s. 1 (3) ). 

(6) A house which becomes decontrolled under Act, 1923, see Par. IV. (1), 
infra. 

(7) The Acts do not apply to premises owned by the Crown (Clark v. 
JJoivncs (1931), 145 L. T. 20). When sold or assigned the exemption 
ceases, except that where sold subject to an existing tenancy the exemption 
continues during, but ceases on the determination of, that tenancy (Wirral 
Estates, Ltd. v. Shaic, [1932] 2 K. B. 247, C. A.). But in determining the 
standard rent a letting by the Crown at the crucial date (see Par. VI., post) 
must be considered (Wheeler v. Wirral Estates, Lid., [1935] 1 K. B. 294, 
C. A.). 

IV. Gradual Decontrol.—Houses within the Acts (but excluding 
Class C, see (f), infra), may become decontrolled chiefly by the landlord 
coming into possession (see (1), infra, with exceptions (a)—(f) ) or granting 
a lease (see (2), infra )— 

(1) Where the landlord is in possession of the whole house on 31st July, 
1923, or comes into possession after that date (Rent etc. Restrictions Act, 
1923, s. 2 (1) ). This also applies to part of a house if let separately 
(Dunbar v. Smith, [1926] 1 K. B. 360). The term “ landlord ” is here used 
loosely. It does not necessarily imply the existence of a tenant or tenancy ; 
it means “ owner,” or the same as in Act, 1920, s. 5, i.e. the person who, 
being an ex-landlord of the occupying tenant, is asking for possession on 
determination of the contractual tenancy (Lloi/d v. Cook, etc., [1929] 

1 K. B. 103, C. A., overruling Cohen v. Gold, [1927] 1 K. B. 865). See also 
Kingsley v. Adler, sub-par. (2), infra. 

Where a house has been decontrolled every part of it is decontrolled, 
i.e. the Acts cease to apply to the whole, and thus the subsequent letting of 
the whole or any part of it does not revive control (Lloyd v. Cook, supra , 
approving Patkinsky v. Jacobs, [1929] 1 K. B. 24). 

Where a leaseholder had sublet after the above date part of the pre¬ 
mises, but had previously mortgaged the whole by way of sub-demise ana 
attorned tenant to the mortgagee at a peppercorn rent, the tenancy 
created by the attornment v r as to be disregarded by reason of Act, 1920* 
s. 12 (7), supra , and the Acts ceased to apply (Jenkinsem v. Wright, [192] 

2 K. B. 645). See also Finey v. Gougoltz, [1926] 2 K. B. 322, where the 
lessee for a term of years at a srround rent less than two-thirds of the ra 
able value was the “ landlord” within Act, 1923, s. 2 (1), and part which 
he subsequently Jet was decontrolled : doubted in Brookes v. IAfjen, [19 J 
2 K. B. 347, Cf A. (though Act, 1920, s. 12 (7), applied, tenant under lease 
could not, as against the freeholder, be deemed “ landlord ” so as to’ ca I! se 
decontrol by reason of his (the tenant’s) possession of the whole); Oa ey 
v. Wilson, [1927] 2 K. B. 279 (quarterly tenant who had sublet on a wee ) 
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tenancy was a “ landlord ”); but sec the approval and disapproval of these 
cases in Lloyd v. Cook , supra . 

Exceptions:— (a) Sublettings where possession is obtained by the 
tenant of the part sublet. But if the tenant gives up possession of the 
remaining part to the landlord, such part is decontrolled (Act, 1923, s. 2 (1) 
(proviso 1) ). Tenant means mesne tenant as distinct from the head land¬ 
lord and subtenant (Cailo v. Curry , [192G] 1 K. 13. 4G0). Where the 
tenant of the whole house sublets rooms not previously sublet and which 
constitute a dwelling-house, the subtenant is protected by the proviso 
(Charvonia v. Eslerman , [1931] 2 K. B. 541). See also Lefevre v. Hirst 
(1931), 100 L. J. (k. b.) 733 ; Domendietti v. Ryan (1929), 93 J. P. 206. 
The subletting refers to the time at which the question arises whether the 
part is decontrolled, and not to date of the passing of the Act ( Doulin v. 
ParceR (1926), 136 L. T. 633). 

(b) Possession obtained by landlord under a judgment on ground of 
non-payment of rent (Act, 1923, s. 2 (1) (proviso 2) ). 

(c) Possession which is not “ actual possession.” A landlord must not 
be deemed to have come into possession by reason only of a change of 
tenancy made with his consent (s. 2(3)). This is directed against a mere 
notional coming into possession by the landlord. What amounts to 
“actual possession” is a question of fact for the judge (Hall v. Rogers 
(1925), 41 T. L. R. 341), though in some circumstances a question of law, 
see Jewish Maternity Home Trustees v. Oarjinkle (192G), 95 L. J. (k. b.) 7G6 
(key given up and retained for a time by landlord) ; Kearns v. Bedford 
(1934), 50 T. L. Pv. 348 (key given up ; the landlord’s possession was not 
prevented by an agreement that rent should begin from expiry of former 
tenancy). See also Caledonian Heritable Estates, Ltd. v. Methven, [1927] 
S. C. 39 (outgoing tenant immediately succeeded by incoming tenant; 
no actual possession by landlord) ; Barton v. Keeble , [1928] Ch. 517 (actual 
possession). 

(d) Where order for possession is rescinded under Prevention of Eviction 
Act, 1924, see ibid., s. 2 (2), sub-par. XV., post. 

(e) Possession obtained by landlord through removal of tenant from 
house in an improvement area (see Vol. XXTII., Par. 1034, IT., post), under 
Housing Act, 1930, s. 8 (ibid. 8. 8 (4) ). 

(f) Class C houses, rateable value not exceeding £20 (London, 6th Aprib 
1931), or £13 (elsewhere, 1st April, 1931). Sec Act, 1933, s. 2 (1), Par. II.» 
ante. 


C Houses caused by Subletting. —If the landlord lets a controlled house 
which is not of C class but the tenant by lawful subletting causes a 
part to fall within the rateable limit of a C class house the decontrolling 
provisions are not excluded (ibid., s. 2 (1) (proviso) ). If the landlord 
himself divides the house into C houses he causes them to be excluded 
from decontrol as above. 


Decontrol before 1 SthJuly, 1933.—If the landlord claimed that a C house 
was decontrolled before this date he had to apply to the C. B. C. or C. D. C. 
before 18th October, 1933, for registration ; if he failed to do so, the house 
is deemed to be controlled unless he obtained a certificate of reasonable 
excuse from the Cty. Ct. and ajjplied for registration within 7 days of the 
grant (ibid., s. 2 (2) ). This registration restores the decontrol as from 
the date of application to register vdth control operative only during 
the previous period of default (Stokes v. Little, [1935] 1 K. B. 182, 
C. A.). 


For form of application for registration, see Prov. Regs., 1933, Sched., 
Pt. III.; application for and form of a certificate, Rules, 1933, Forms 18, 
19 (Stat. R. & O., 1933, No. 995). 

Every C. B. C. and C. D. C. must keep a register open to inspection 
(Act, 1933, s. 2 (3) ), and issue to an applicant on payment of Is. a certificate 
stating whether a particular house is registered and the date of registration. 
Such certificate is evidence unless the contrary is proved that application 
for registration has or has not been made on behalf of the landlord and, in 
case of a certificate of registration, evidence of the date before which 
such application was made. Such certificate or other proof of registration 
is not, however, evidence of decontrol, see ibid., s. 2 (4). 

If the court determines that a registered house is controlled the clerk 
must give notice (see Form 2) to the council who must cancel the registra¬ 
tion, Bee ibid., s. 2 (5). lor penalties for false statements, see ibid., s. 2 (6). 
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, r “ , A d " el wg-house is decontrolled where the landlord grants to the 
tenant a valid lease after 31st July, 1923, for not less than two years and 
terminating not- earlier than one year after the date fixed at the time at 
Inch the lease is granted for the expiration of the principal Act, but with 

see Act P 1923 s’" 2 P %1 J &t A the com *“<™ement of the term, 

' A .’ s ' 2 (2), as amended by Act, 1925, s. 1 (3) (b). For the 

meaning of landlord, ’ see Lloyd v. Cook, sub-par. (1), supra. “ Tenant ” 

means the person m occupation as tenant at the time when the particular 

ease is granted (ibid.) ; folld. m Kingsley v. Adler, [1929] 1 K. B. 525 

(landlord of whole house granted to tenant of whole, lease of part; they 

v ere also landlord and tenant of the part within the sub-sect.). It includes 

a contractual as well as a statutory tenant {Abbey v. Barnstyn, [1930] 

1 K. B. 660). A lease is “ valid ” though the rent exceeds the permitted 

lent. .In option to the tenant to determine the lease at the end of the 

first year does not prevent the term being for “ not less than 2 years ” 
(Quinlan v. Avis (1933), 149 L. T. 214). 

riQon A i d "' e f 1 g- h0use or P art of a dwelling-house (Phillips v. Hallahan, 
Liy^oJ 1 K. B. 756) when converted into business premises Joses its pro- 

tection. The conversion may be brought about not only by structural 
a „. e ™ tlon > but ais0 fc y tile agreement of the parties and user of the premises 

r lliTTJ' Pemj ’ [1924] 1 K ‘ B ‘ 936) - See also Ka ™n«'jh v. Whittle, 
[1J26J I. R. 425, C. A. (subletting premises furnished;, protection lost). 

~ee also Gidden v. Mills, [1925] 2 K. B. 713 (part retained used as a garage: 
protection lost). B 6 

Quo re w hether a tenant can by mere disuse, or use of the premises for non* 
residential purposes without the consent of the landlord, take the premises 
out of the protection of the Acts ; assuming this possible, such user must 
be complete and unmistakable (Hyman v. Steward, [1925] 2 K. B. 702). 

For the meaning of landlord, see sub-par. XIX., post. 

V. Re-Control. —Where judgment for possession has been obtained by 
misrepresentation the court has power to order re-control as well as pay¬ 
ment of compensation by the landlord (Act 1920, s. 5 (7), as amended by 
Rent etc. Restrictions Act, 1923, s. 4). 


VI. Rent. — Standard Rent means the rent at which the house was let 
on 3rd August, 1914, or if not let on that date the rent at which it was last 
let before that date, or if first let after that date the rent at wliicJi it was 
first let. In cases of a progressive rent the maximum payable will be the 
standard rent. Where on the date fixed as above the rent is less than the 
rateable value, the rateable value is the standard rent (Act 1920,s. 12 (1) (a)). 
“Rent” applies only to monetary rent (Hornsby v. Maynard , [1925] 
I K. B. 514). See also Westminster and General Properties Investment 
to. v. Simmons (1919), 35 T. L. R. 669, and Isaacs v. Titlebaum, [1920] 
V . N. 29, C. A. (lessor agreed to pay rates which could not be deducted 
from rent); Woods & Co., Lid. v. City and West End Properties, Ltd. (1921), 
38 1. L. R. 98 (payment for services of a housekeeper included in standard 
rent); Glossop v. Ashley, [1922] 1 K. B. 1, C. A. (the rent paid by the 
occupying tenant is the rent to be considered); W. H. Bralcspear d Sons, 
Ltd. v. Barton, infra (the tie on licensed premises and the discount for 
goods supplied under the tie must be disregarded) ; O'Neill v. Duncan 
(1920), 55 T. L. T. 84, C. A. (rent paid in 1908, wdien last let, was the standard 
rent ; an actual letting, and not a mere occupation, must be considered); 
Veale v. Cabezas, [1921] W. N. 311 (ground rent); Goldsmith v. Orr (1920), 
89 L. J. (k. b.) 901, C. A. (a progressive rent is one which is periodically 
increased) ; Lely veld v. Peppercorn, infra (standard rent of whole flat 
originally let in two parts); Joy v. Eppner, [1925] 1 K. B. 362 (rent, 
1914, less than two-thirds rateable value: subsequent letting of part; 
for apportionment, the rent of the comprising property must be looked at: 
by s. 12 (7) the former letting must be disregarded, therefore the rent of 
the subsequent letting was the standard rent of that part and apportion¬ 
ment unnecessary). As to onus of proof of standard reut, see Bolger v. 
Daly, [1925] 2 I. R. 42. 

^ ^ drown may be the first letting (Wheeler v. Wirral 

Estates, Ltd., [1935] 1 K. B. 294, C. A.). A “ progressive " rent must be a 
rent under a single tenancy ( ibid .). 

Where the evidence is insufficient to enable the court to ascertain the 
rent, supra, the court may determine the standard rent as being of such 
an amount as it thinks proper having regard to the standard rents of 
similar houses in the neighbourhood, see Act, 1933, s. 6. 
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Recoverable Rent. —See Par. II., ante. 

Net Rent means standard rent less rates payable by landlord (s. 12 
(1) (c)), i.e.y less the amount actually payable after deduction of his 
commission where he compounds (Nicholson v. Jackson (1021), 37 T. L. It. 
8S7, H. L.). If no rates are payable by him at the time by reference to 
which the standard rent is calculated, then the net rent is the standard 
rent (s. 12 (1) (c), and West colt v. Bowes (1925), 94 L. J. (k. b.) 492, C. A.). 

Rateable Value is the net value (Waller <£ Sons v. Thomas, supra) on 
3rd August, 1914, or when first assessed after that date (s. 12 (1) (e) ), 
but apportionment may be used to find out the rateable value, see Barrett 
v. Hardy Bros. ( Alnunck), Lid., infra. For the alteration of compounding 
limits, see Par. 969, note (6), ante. 

Statement as to Standard Rent. —On written request by the tenant 
the landlord must supply a statement in writing as to the standard rent, 
see s. 11. 


VII. Apportionment. —Where necessary the county court may on appli¬ 
cation by either party make such apportionment of the rent and rateable 
value as seems just, and its decision is final and conclusive (s. 12 (3) ). 
The matter may be dealt with upon an original application (R. v. Maryle - 
bone County Court Judge, [1923] 1 K. B. 365 ; Sutton v. Begley, [1923] 2 
K. B. 694, C. A.). It is not necessary for apportionment that the property 
in which the applicant’s dwelling-house is comprised should itself be a 
dwelling-house or should be subject to the Act ( Woodhead v. Putnam , 
[1923] J K. B. 252). Thus apportionment of the rateable value or the rent 
may be applied to find out whether the dwelling-house is within the Act, 
though the rateable value ( Barrett v. Hardy Bros. (Alnwick), Ltd., [1925] 
2 K. B. 220) or the rent of the whole is above the statutory limit (Phillips 
v. Poller (1925), 94 L. J. (k. b.) 819). 

There can be no apportionment of the rent of the whole house as in 1914 
if it was then lot in parts (Leiyield v. Peppercorn , [1924] 2 K. B. 638). 

The tenant establishes a primd facie case of necessit}' for an apportion¬ 
ment when ho proves that the whole house was let on 3rd August, 1914. 
The onus is then on the landlord to show that the tenant’s rooms were let 
as a separate dwelling-house on that day (Platman v. Frohman, [1929J 
1 K. B. 376). 

Where the 1914 letting is outside the Act, see Joy v. Eppner, sub-par. VI., 
supra. There can be no apportionment where there is a new and separate 
dwelling-house by reason of substantial structural alterations and the 
original dwelling has thus lost its identity ; in such a case the standard 
rent is the rent when first let as such (Marchhank v. Campbell, [1923] 1 K. B. 
245). Cases falling withins. 12 (9) (sec sub-par. 111., supra) are but illustra¬ 
tions of tins loss of identity and the right to apportionment. For oilier 
instances where the question of fact has been decided, see Woodward v. 
Samuels (1920), 89 L. J. (k. b.) 689; Phillips v. Barnett, [1922] 1 K. B. 
222, C. A. (conversion into factory) ; Sinclair v. Powell, [1922] 1 K. B. 
393, C. A. (conversion into flats ; loss of identity) ; Marchhank v. Camp¬ 
bell, supra ; Sutton v. Begley, supra (no reconstruction or alteration). 
Regard must be had to the structural work as a whole, for though the 
alteration to a part may be trivial, the part may have derived such 
indirect benefit from other alterations as to make it a new and separate 
dwelling (Stockham v. Easton, [1924] 1 K. B. 52). Distinguish Abraharl 
v. Webster, see sub-par. III., su/ma (basement unaffected by reconstruction 
of remainder ; tenant entitled to apportionment). Excess rent paid before 
apportionment is recoverable under s. 14 (1), see Kimrn v. Cohen (1923) 
10 T. L. R. 123. 


In apportioning the rent account must be taken of physical advantages, 
such as size, accessibility and access of the rooms, but expenses, such as 
lighting, water, telephone and rates borne by the landlord must be dis¬ 
regarded (Bainbridge v. Congdon, [1925] 2 K. B. 261). 

A lessee who obtains an apportionment does not avoid the lease or 
become a statutory tenant (Fumasoli v. Comyn (1924), 132 L. T. 490). 

For further duty of the court as to apportionment of standard rent sec 
Act, 1933, s. 4 (2), Par. XV., post. 


, yin- Determination by County Court.— Any question arising under 
Act 1920, a. 2 (1) (2) or (3) (see sub-par. IX., infra), must be determined by 
the county court, whoae decision is final and conclusive (s. 2 (6) ) • but 
where there is no application under these sub-sections, the right of appeal 
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in an action for arrears of rent is unaffected (Strickland v. Palmer , [1924] 2 
K. B. 572) ; consd. in Elvinglon Tenants, Ltd . v. Hatton (1928), 92 J. P. 92 
(question as to liability for repairs, though involving construction of the 
contract of tenancy, arose under s. 2 (1) ). The High Court has no juris¬ 
diction to deal with these questions ( X-Rays, Ltd. v. Armitage , [1922] 
W. N. 27 ; IT. H. Bralcspear <b Sons, Ltd. v. Barton, infra ; but see the 
reservation in Bourne v. Litton, infra). This sub-section does not enable 
the county court to amend an invalid notice of increase (Penfold v. Newman 
and Bourne v. Litton, infra), though see Rent, etc. Restrictions Act, 1923, 
s. 0. Further, by this Act of 1923, s. 11, overruling Broomhall v. Property 
Agents and Owners, Ltd., [1922] 1 K. B. 311, the county court has power to 
determine summarily any questions as to the amount of rent, standard 


rent, net rent, or permitted increase of rent. 


IX. Permitted Increases. —Any increase in rent since 25th March, 1920, 
above that permitted by the Act, is irrecoverable from the tenant, despite 
any agreement to the contrary (Act 1920, s. 1). The date of increase is 
the date when it comes into effect, not the time of agreement to increase 
((l old smith v. Orr (1920), 89 L. J. (k. b.) 901, C. A.), nor the date when 
first payable (Raikes v. Ogle, [1921] 1 K. B. 570, where it was held that on 
a letting “ from March 25th ” rent begins to accrue on March 26th, and 
therefore was an increase of rent “since March 25th”; this meaning 
was followed with some doubt in ]V. 11. Bralcspear <0 Sons , Ltd. v. Barton, 
infra.) 

The following increases are permitted :— 

(a) Where the landlord effects improvements or structural alterations 
(not repairs), 0 per cent, of the expenditure incurred before 2nd July, 1920, 
and 8 per cent, if incurred after (s. 2 (1) (a)). Improvements include 
additional or improved fixtures or fittings (not decorations or repairs) 
after ISth July, 1933 (Act, 1933, s. 7 (1) ). 

As to suspension of increase, see Par. XI., post. 

(b) The increase of rates over those of the half-year including 3rd 
August, 1914. or first rating period (s. 2 (1) (b) ) ; rates include water rents 
and charges (s. 12 (1) (d) ). If the landlord has compounded, his com¬ 
mission or allowance (Brans v. Baxter (1930), 46 T. L. R. 270) must be 
deducted from the increase (Nicholson v. Jackson (1921), 37 T. L. R. 
887, H. L.). See also Hodgkinson v. Hewitt (1928), 139 L. T. 401 (transfer 
of rates to landlord and discount allowed ; s. 2 (1) (b) applied, and landlord 
entitled to increase rent by rates as reduced). In case of half-yearly 
rates, the increase divided by 26 gives the amount payable bv a weekly 
tenant ; such increase begins on the expiry of the landlord's statutory 
notice and continues payable until the next half-yearly rate is demanded 
( Cardiff Corporation v. Isaacs (1921). 37 T. L. R. 649). See also W. H. 
Sutton cfc Sons v. Hollerlon, [1918] W. N. 237. When the rates fall, the 
increase in rent must be reduced accordingly (Strickland v. Palmer, 
[1924] 2 Iv. B. 572, C. A.). 

(c) Forty per cent, on net rent, but where the tenant has agreed to do 
part of the repairs such lower percentage as may be determined by agree¬ 
ment or by the county court, see s. 2 (1) (c), (d). 

As to suspension of increase, see Par. XL, post. 

The determination must Like place before the notice is served ; an 
agreement afterwards cannot make the notice valid (Bourne v. Litton, 

11924] 2 K. B. 10, C. A.). For t lie meaning of repairs, sec s. 2 (5). Whether 
the landlord is responsible for the whole or part of the repairs depends 
upon the agreement between the parties as modified by such statutes 
as the Housing Acts where applicable, see Jones v. Geen, [1925] 1 K- -B* 
659. An increase of rent imposed for repairs does not import an agree¬ 
ment to repair (Morgan v. Liverpool Corp., [1927] 2 K. B. 131, C. A. , 
Wilchick v. Marks and Silverslone, [1934] 2 K. B. 56), but whether this 
be so or not notice to the landlord of want of repair is necessary (Morgan 
v. Liverpool Corporation, supra). The allowance for repairs is part of the 
rent for the purpose of the Income Tax Acts, see Biddle v. Moms , [1924] 
2 K. B. 490, Vol. XVI., Par. 1255, note (k), ante. , 

Where the premises have been let at a rent lower than the standard 
rent the landlord may raise the agreed rent to the standard rent on giving 
notice of increase (Phillips v. Copping, [1935] 1 K. B. 15, C. A., over¬ 
ruling Dufiy v. Palmer, [1924] 2 K. B. 35). 

(d) For the power given to railway companies, see s. 2 (1) (e). 
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(e) In case of sub-tenancies, the tenant may charge the sub-tenant a 
further 10 per cent, of the net rent of the part sublet. The landlord may 
raise the rent of the tenant one-half of this amount (Rent etc. Restrictions 
Act, 1923, s. 7 (1) ). 

A transfer to a tenant of any burden or liability previously borne by 
the landlord is an alteration of rent, see Act 1920, s. 2 (3). See also 
W. H. Brakspear <b Sons, Lid. v. Barton , [1924] 2 K. B. 88 (licensed 
premises: liability for repairs increased and discount on goods supplied 
omitted from lease ; the tie, and therefore the discount, must be dis¬ 
regarded, but s. 2 (3) applied to the repairs, which was a question, by 3. 2 (0), 
for the county court) ; Hornsby v . Maynard , [1925] 1 K. B. 514 (on con¬ 
struction of lease the whole premises were granted to tenant with a personal 
right to the landlady to use two rooms, which did not constitute an exception 
from the demise ; there was no transfer of a burden borne by the landlady ; 
rent refers to monetary rent only, and not to allowances in kind) ; Hodgkin- 
son v. Hewitt, supra. 


X. Conditions of Increase. — (1) Notice to quit.— The Act authorises no 
increase except in respect of a period during which, but for the Act, the land¬ 
lord would be entitled to possession (Act 1920, s. 3 (1) ). Where, therefore, 
a tenancy does not expire until notice to quit has been given, the landlord 
must have given such a notice, and the same must have expired before he 
can claim to increase the rent ( Newell v. Cray ford Cottage Society, [1922] 

1 K. B. 65G, C. A. ; Kerr v. Bryde, [1923] A. C. 16, II. L. (Sc.) ; Smith v. 
Lloyd (1923), 92 L. J. (K. b.) 877 (position under earlier Acts similar) ). 
Such notice is necessary even with a new tenant ( Sclnnit v. Christy , [1922] 

2 K. B. 60) or where the increase has been made before the Act came 
into operation {Michael v. Phillips , [1924] 1 K. B. 16, C. A.). The notice 
may be on the same paper as the notice of increase of rent, infra ( Wheeler 
v. Wirral Estates, [1935] 1 K. B. 294, C. A. 

A tenant after the expiration of notice to quit becomes a statutory 
tenant, and no further notice to quit is required before serving a further 
notice of increase ( Shntfr v. Hersh , [1922] 1 K. B. 438) ; so also where a 
tenant holds over after the termination of his tenancy by the effluxion of 
time {Price v. Hill (1923), 39 T. L. R. 673, C. A.). 

As to acceptance of rent not amounting to a waiver, see Dames v. Bristow 
and Penrhos College , Ltd. v. Butler , [1920] 3 K. B. 428, and s. 16 (3), which 
specifies a three months limit; but even a mere acceptance for a period 
exceeding three months does not create a new tenancy (see Sliulcr v. 
Jlersli, supra, disapproving Hart ell v. Bladder, [1920] 2 K. B. 161 ; Felce 
v. Hill, supra ; Wolff v. S?nith, [1923] 2 Ch. 393). 

In consequence of Kerr v. Bryde, supra , the Rent Restrictions (Notices 
of Increase) Act, 1923 (13 & 14 Geo. 5, c. 13), was passed. A statutory 
notice of increase now operates as a notice to quit (but not merely for the 
purposes of the Act, see Aston v. Smith, sub-par. XVIII., post). As to 
the retrospective effect, see Ixindrigan v. Simons, [1924] 1 K. B. 509. 


(2) Service of Notice of Increase. —It is necessary to give one week’s 
clear notice in the case of rates and four weeks’ clear notice in other cases, 
except that notice is not required in cases of increases under par. (e), supra 
(Rent, etc. Restrictions Act, 1923, s. 7 (1) ). A penalty is prescribed for 
false or misleading particulars. The notice must be in the form prescribed 
(see Act 1920, Sched. I., as substd. by Prov. Rules, 1933, Sched. Pt. I.), or 
substantially to the same effect (s. 3 (2) ). It must be correct both in form 
and substance. It is not valid unless the increase which it states is an 
increase which the landlord has a legal right to claim {Penfold v. Newman, 
[1922] 1 K. B. 645 (wrong percentage), doubted in Elliott v. Ellis, [1923] 2 
I. R. 45, C. A. (notice followed by subsequent agreement on disputed items 
not invalid), but approved in Bourne v. Litton, supra), and applied in 
Sammon v. Byrne, [1926] I. R. 411, C. A. See also Clydebank Investment 
Co. v. Marshall, [1927] S. C. 860 (notice of increase in anticipation of 
increased valuation and also including a charge for stair gas ; errors not 
material and notice as accurate as could be and therefore not invalid). It 
must state correctly the date of the increase {Peizer v. Federman (1921) 38 
T. L. R. 54). It is not invalid by reason of the fact that it is served along 
with, or during the currency of, the notice to quit by which the increase is 
determined, and therefore before the determination of the tenancy or that 
it is to take effect immediately after the termination of the tenancy (Hill v 

nntino /i» J ‘ .1 . , t her© errors or omissions in the 

notice (including the omission of a notice to quit (Williams v. Britannic 
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Merthyr Steam Coal Co., Ltd., infra) ) are due to bond fide mistakes on the 
part of the landlord, the county court has power to amend subject to terms 
and conditions as respects arrears of rent (Rent etc. Restrictions Act, 1923, 
s. 6 (1) ), but recovery of any increase in rent payable by reason of the 
amendment is limited to the six months before the date of the order 
(s. 8 (1) ). I he tenant is thus not prevented from recovering back from 
the landlord under Act, 1920, s. 14 (1), increases of rent paid in respect of a 

period prior to this [Williams v. Britannic Mcrlliyr Steam Coal Co., Ltd.. 
[1924] 2 K. B. 334). 

Amendment of a defective notice is not restricted to that prescribed by 
s. G, supra (M l Kellar v. M‘ Master, [1926] S. C. 754). . 

An increase of rent cannot be recovered from a new tenant unless a 
valid notice of such increaso lias been served either upon him or a former 
tenant (Act 1920, s. 3 (2), and Schmit v. Christy, supra), and such increase 
cannot operate until after the determination of the tenancy. A notice is 
required even if the increase was made by lease before the passing of the 
Act ( Michael v. Phillips , supra) ; see also Act 1920, s. 3 (3). But though 
the notice has not been given the land-land and tenant are not prevented 
from creating a new tenancy at a rent no greater than the standard rent 
plus the permitted increases (Abbey v. Barnstyn, [1930] 1 K. B. 660). 

As regards sub-tenancies, though the notice may have been given in 
respect of a whole house, if a part is afterwards sublet the notice must 
be served on the sub-tenant (Harris v. Norris (1930), 94 J. P. 199). 

Service of notice mav be proved in the ordinary way (Guthrie v. Stewart , 
[1926] S. C. 743). 

XI. Suspension of Increase. — 

Increase for Improvements. —See Par. IX., ante. The tenant may apply 
to the county ct. for an order suspending or reducing the increase on the 
ground that the expenditure is or was unnecessary in whole or in part 
(s. 2 (1) (a) (proviso) ). 

No order may be made unless an applicant proves either—(a) that he 
was the tenant when the expenditure was incurred and had not given his 
written consent to the improvement and also to the expenditure thereon ; 
or (b) that the landlord being in possession at the expenditure date, the 
applicant is the first subsequent tenant and became tenant without notice 
of (i.) the nature of the improvement, and (ii.) amount of expenditure, and 
(iii.) maximum increase of rent chargeable on account thereof (Act, 1933, 

8 . 7 ( 2 ) ). 

Increases for Repairs , etc. —Seo s. 2 (1) (c), (d), Par. IX. (c), ante. On 
application by the tenant or sanitary authority not less than three months 
after an increase, the county ct., on being satisfied by production of a 
certificate of the authority or otherwise that the house is not in all respects 
reasonably fit for habitation or not in a reasonable state of repair, and not 
due to the tenant’s neglect, may suspend the increa.se, see s. 2 (2). The 
High Court has no jurisdiction to deal with the question (X-Rays, Ltd. v. 
Armilage , [1922] W. N. 27). The decision of the county court is final, 
as also on questions of increase under s. 2 (1), (3), see s. 2 (6) ; even the 
sanitary authority has no right of appeal (Glasgow Corporation v. Michel, 
[1922] *S. 0. 228). Apart from the application to the court, the Rent etc. 
Restrictions Act, 1923, s. 5, makes possession of the certificate a good 
defence to any claim against the tenant for increase under Act 1920, 
s. 2 (1) (c), (d), supra. 

As to fees, see Act 1920, s. 2 (4), and 1923, s. 18 (1). The sanitary 
authority must issue a certificate, if satisfied that the house is not in a 
reasonable state of repair or a notice requiring execution of works (see 
\ ol. XXIII., Par. 1050, II., post) has been served under Hsg. Act, 1930, 
s. 17 (Act 1933, s. 12), and specify the work required (Act 1923, s. 18 (1)^). 
For meaning of repairs, see Act 1920, s. 2 (5), and Act 1923, s. 18 (5). 

It is a condition of the teuancy that the tenant must afford to the landlord 
reasonable access to the premises and all reasonable facilities for executing 
such repairs as he is entitled to execute (s. 16 (2) ). 

A Kerr v. Bryde tenant may obtain an order for suspension of all his 
increases or arrears of increases ; see Rent Restrictions (Notices, etc.) Act, 
1923, s. 3. (1)—(5). 

For restriction on the levy of distress, see Vol. XI., Par. 266, note ( r ), 
ante. 


XII. Rents of Furnished Houses.— Where the rent of any such house 
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to which the Act otherwise applies (see “ Exceptions,” (1), supra) gives the 
landlord more than 25 per cent, in excess of the normal profit (i.e., the profit 
which might have been reasonably expected from a similar letting in tho 
year ending 3rd August, 1914), tho excess is irrecoverable, and any excess 
paid after 2nd July, 1920, iB repayable to the tenant; see Act 1920, s. 9, 
and Act 1923, S. 10 (2) ; Truss v. Olivier (1924), 40 T. L. R. 588. 

As to the penalty for excessive charges, see Act 1920, s. 10. 

XIII. Restriction on Premiums.—See Act, 1920, s. 8, which, however, 
does not apply to leases of 14 years and upwards (s. 8 (3) ). Apparently 
attempts to use these provisions and evade the Act will be closely 
scrutinised ; thus where the premium is made payable in instalments 
throughout the term and on dates coinciding with the rent days, the court 
may conclude that, looking at the transaction as a whole, the premium is 
really rent and thus irrecoverable under s. 1 {Rush v. Matthews, [1926] 
1 K. B. 492, C. A.). As to the meaning of fine, premium, or other like 
sum, see Sharp Brothers and Knight v. Chant , [1917] 1 K. B. 771, C. A. 
An assignment of a lease on payment of a premium is not within the pro¬ 
hibition, which is limited to the landlord, the person who requires a 
premium in addition to the rent (Mason, Herring and Brooks v. Harris, 
11921] 1 K. B. 653 ; Rernmington v. Larchin, [1921] 3 K. B. 404, C. A.). 
A premium paid by the tenant to the landlord for his permission to sublet 
is not prohibited ( Strathern v. Beaton, [1923] S. C. (J.) 59). 

By s. 15 (2). the statutory tenant must not as a condition of giving uj» 
possession ask or receive any consideration from any person other than 
the landlord ; see also cases supra. 

XIV. Excessive Charges for Furniture Taken Over. —Where the pur¬ 
chase of furniture or other articles is required as a condition of the grant, 
renewal or continuance of a tenancy or sub-tenancy, the price must on 
request be stated in writing ; any excess beyond a reasonable price will 
be treated as a premium etc. ; and s. 8, supra, then applies (Kent etc. 
Restrictions Act, 1923, s. 9 (1)). Similarly, where a statutory tenant 
makes such a request as a condition of giving up possession, Act 1920, 
s. 15 (2), supra , is made applicable (Act 1923, s. 9 (2) ). 


XV. Restriction on Right to Possession. 

A. General Protection of Tenants in Personal Occupation .—No oilier or 
judgment for recovery of possession or for the ejectment of a tenant may 
be made or given unless (1) the court considers it reasonable, and (2) 
either (a) the ct. has power to do so under Soiled. I. (see Par. B, infra) ; 
or (b) the ct. is satisfied that suitable alternative accommodation (see 
Par. C, infra) is or will be available for the tenant when the order or 
judgment takes effect (Act, 1920, s. 5 (1), as enacted by Act, 1933, s. 3 (I)). 

Houses of 3s*. a week or less recoverable rent arc exempt from 8. 5 (Act, 
1933, s. 5). 


For special provisions excluding the operation of the Acts in connection 
with housing, see Hs<£. Act, 1930, ss. 21 (3), 40, 59 (1), Vol. XXIII., 
Pars. 1051, ill., 1034, 1. (2) (A), 1034, IV. (5). 

As to the discretion of the ct., see Williamson v. Pallant, [1924] 2 lx. B. 
173 (loss of goodwill causing financial hardship) ; Shrimpton v. Rabbits 
(1924), 40 T. Jj. K. 541 ; Upjohn v. Macfarlane, [1922] 2 Oh. 256, (J. A. ; 
Reeks v. Shelley (1920), 36 T. L. R. 3(58 ; Ur wicket v. G utkin (1921), 
55 I. L. T. 39 (rent in arrear). 

it is now settled that the protection applies only to a tenant who is 
in personal occupation of the premises. Sec Haskins v. Lewis , [1931] 
2 K. B. 1, C. A., and Skinner v. Geary, [1931] 2 K. B. 546, C. A., disagreeing 
(per Scrutton, L.J.) with Collis v. Flower, [1921] 1 K. B. 409, and Kreitman 
v. Vidofsky (1927), 43 T. L. R. 335, and distghg. Mellows v. Low , cited in 
par. XIX, post. See also Foley v. Galvin , [1932] I. R. 339, on the Irish Act. 

In Haskins v. Lewis, supra, the tenant occupied part of the premises 
for business purposes and sublet the remainder ; he was not therefore in 
personal occupation of a dwelling-house and not protected. Further in 
such a case an order for possession of the whole may be made though the 
subtenants would bo protected by s. 5 (5) and s. 15 (3) (S. C., dissenting 
from Gidden v. Mills, supra , on this point). ° 

In Skinner v. Geary , supra, the tenant permitted a relative to occupy 

the premises while ho lived elsewhere, and there was no evidence that ho 

intended to return ; he was therefore not a tenant in occupation and not 
protected. 
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advertising station) ) ’ 1 K * *79 (use for 

& fetes Mi rsii -a g £5 

'13, expld. and folld. in West Wah><* Tni-ni r> i ^ ^ ^ 

1 T •I «9 noli;,, A ! , ' /om * V. Evans (1928), 139 

Jj< I. .62, calling attention to s. 5 (5) (see par. XVII potf) ' 

SUtSS " 8l '“" »"*“ “ i”W *» 

(a) Any rent lawfully due has not been paid or other obligation of the 

f th ° C ° ntra ! c t 0r Acts >’ so ^ as consistent S the Acte 

has been broken or not performed. * 

See also Chapman v. //tig&e* (1923), 39 T. L. It. 260 (original contract 

S?'.uS.^*SiSr°« " “ blM r,‘° uo-proMon .0 

costs paid into court after action brought; no proLtioJ. ( 

(b) The tenant or any person residing or lodging with him or being his 

sub-tenant has been guilty of conduct which is a nuisance or annTyance 

to adjoining occupiers or has been convicted of using the premises or 

a lowing them to be used for an immoral or illegal purpose, or the condition 

of the house has, in the opinion of the court, deteriorated owing to acts of 

waste by or the neglect or default of the tenant or any such pemon and 

where such person is a lodger or sub-tenant the court is satisfied that the 

tenant has not before the making of the order or judgment, taken such 

steps as he ought reasonably to have taken for the removal of the lodger 
or sub-tenant. 

C p Alliancc Ecmwmic ^ment Co., 
I,, 22 ] 1 K - B - - } 2, C. A. Par. 1008, note (m),.ante. As to use for an 

1 U , r '! d f P H rp0S ff the US f n . eed not be an essential part but only an incidental 
part of the offence ; further, a single illegal user will suffic e (Schnieders & 

Sons- v. Abrahams, [ 1925] 1 K. B. 301, C. A). For conviction for an 
offence against the licensing laws, see Folan v. Lee, [1926J I R 87 

., (C ] T , h , e t ‘; n l ant has & ven ' l0tice to quit, and in consequence of that notice 
the landlord has contracted to sell or let the dwelling-house or has taken 

any other steps as a result of which he would, in the opinion of the court, 
be seriously prejudiced if he could not obtain possession. 

I * t aC V f^ r ^ s (f^27), 137 L. T. 441 (an agreement between 
landlord and tenant that the tenant will give up possession on a certain 

date cannot constitute a notice to quit) ; cf. Gilbert v. Jordan, [1920] 

n , rnoifSr < 1920b 54 L L ■ T. 214; Hylton (Lord j 

\. Heal, [19-1] 2 K. B. 438 (notice by tenant; landlord entitled to posses¬ 
sion against sub-tenant) ; Standingford v. Bruce, [1926] 1 K. B. 446 (mere 

vacation of the premises without telling the landlord is not “ notice to 
quit ). 

(4) ^ without the consent of the landlord has at anv time after 

the 31st July, 1923, assigned or sub-let the whole of the dwelling-house 
or sub-let part of the dwelling-house, the remainder being already sublet. 

See also Campbell v. Bill (1926), 42 T. L. R. 397, where the landlord was 
not entitled to order for possession against the tenaut, who, though he had 
sublet part, remained in possession of the rest of the house. 

(e) I he dw elling-house consists of or inc ludes premises licensed for the 
sale of intoxicating liquor not to be consumed on the premises, and the 
tenant has committed an offence as holder of the licence or has not con¬ 
ducted the business to the satisfaction of the licensing justices or the 
police authority, or has carried it on in a manner detrimental to the 

public interest, or the renewal of the licence has for any reason been 
refused. 

(f) the dwelling-house is so overcrowded as to be dangerous or injurious 
to the health of the inmates and the court is satisfied that the overcrowding 
co a'\ e beeu abated by the removal of any lodger or sub-tenant (not 
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being a parent or child of the tenant) whom it would, having regard to all 
the circumstances of the case, including the question whether other accom¬ 
modation is available for him, have been reasonable to remove and that the 
tenant has not taken such steps as he ought reasonably to have taken for 

his removal. 

(g) The dwelling-house is reasonably required by the landlord for occupa¬ 
tion as a residence for some person engaged in his whole time employment 
or in the whole time employment of some tenant from him or with whom, 
conditional on housing accommodation being provided, a contract for 
such employment has been entered into, and either 

(i.) the tenant was in the employment of the landlord or a former land¬ 
lord and the dwelling-house was let to him in consequence of 
that employment, and he has ceased to be in that employment; 

or 

(ii.) the court is satisfied by a certificate of the county agricultural 
committee, or where there is no such committee, of the M. of 
A. and F., that the person for whose occupation the dwelling- 
house is required by the landlord is, or is to be employed on 
work necessary for the proper working of an agricultural holding 
or as an estate workman on the maintenance and repair of the 
buildings, plant, or equipment, of agricultural holdings comprised 

in the estate. 

Clause (i.) applies even though notice to quit and of increase of rent have 
been given since the termination of employment (Lever Bros., Ltd. v. Caton 
(192l7, 37 T. L. R. 604). If the tenant ceases to be in employment, but 
remains in possession under further letting, the landlord is not entitled to 
the benefit of the clause (Great Northern Hail. Co. (Ir.) v. Best (1921), 55 
I. L. T. 57), folld., in preference to the previous case, in Murton v. Aldis 
(1929), 93 J. P. 1S4. The court must be satisfied that the landlord let to 
the tenant because lie was in the landlord’s employment and also that 
the tenant took the house because he was in the landlord’s employment 

(F. Brabij Co. v. Bed well, [1926] 1 K. B. 456). 

As to clause (ii.)—The court cannot go behind the certificate (Smith v. 
Primavesi , [1921] W. N. 291). See also ICemp v. Ballachulish Estate Co., 
[1933] S. C. 478. The words “ agricultural holding ” are used in their 
ordinary signification and not in any technical sense (ibid.). 

The fee for the certificate must not exceed 2 guineas (Stat. R. & O., 

1924, No. 168). 

As to low rented cottages, see Act, 1933, s. 5. 

(h) The dwelling-house is reasonably required by the landlord (not 
bein" a landlord by purchasing the dwelling-house or any interest therein 
after^ 11th July, 1931), for occupation as a residence for (i.) himself; or 
(ii.) for any son or daughter of his over 18 years of age ; or (iii.) his father 
or mother/ But no order may be made if the court is satisfied that, having 
regard to all the circumstances of the case, including any alternative 
accommodation available for the landlord or the tenant, greater hardship 
would be caused by granting the order or judgment than by refusing it. 

As to greater hardship, see Cruise v. Terrell, infra ; Dowling v. Butler 
(1920), 54 I. L. T. 199. Hardship refers to landlord and tenant, not third 
parties (Cooley v. Walsh, [1926] I. R. 239). 

Possession where Excessive Charges for Sublet Parts. —The court, if it 
considers it reasonable to do so, may make an order for possession if it is 
satisfied that the rent charged by the tenant for any sublet part which 
is also a house within the Acts was in excess of the recoverable rent of that 
part (Act, 1920, s. 5 (1), as subtd. by Act, 1933, s. 4 (1) ). 

In these proceedings the court must apportion the standard rent or 
determine the recoverable rent if not previously apportioned or determined 
(Act, 1933, s. 4 (2) ). 

C. Alternative Ac-commodalic/n. —As stated at the beginning of this 
par. XV. the court may grant possession if satisfied that alternative 
accommodation is or will be available for the tenant when the order or 
judgment takes effect. 

The onus of proof is on the landlord (Nevile v. Hardy, [1921] 1 Ch. 401) 
that accommodation is or will be available (when the order or judgment 
takes effect) for the tenant whom it is sought to eject (Toppinq v Huahes 
[1925] N. I. 90, C. A.). J ’ 
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A certificate of the housing authority (see Act, 1933, s. 16 (1)) for the 
area that they w ill provide suitable alternative accommodation for the 
tenant by a specified date is conclusive evidence that suitable accommo¬ 
dation will be available for him by that date (Act, 1920, s. 5 (1), as substd. 
by Act, 1933, s. 3 (2) ). 

Where no such certificate is produced to the court accommodation is 
deemed suitable if it is either (a) a house to which the Acts apply; or 
(b) a house on terms which will give security of tenure reasonably equivalent 
to that afforded by the Acts, and is, in the opinion of the court, reasonably 
suitable to the needs of the tenant and his family as regards proximity 
to place of work, and either— 



(i.) similar as regards rental and extent to the accommodation afforded 
by houses provided in the neighbourhood by an} 7 housing autho¬ 
rity for persons whose needs as regards extent are, in the 
opinion of the court, similar to those of the tenant and his 
family: or 

(ii.) otherwise reasonably suitable to the means of the tenant and to the 
needs of the tenant and his family as regards extent and character 
(Act, 1920, s. 5 (1), as substd. by Act, 1933, s. 3 (3) ). 


For the purposes of Act, 1933, s. 3 (3), a certificate of a housing authority 
stating (a) extent of accommodation afforded by bouses provided by it 
to meet the needs of tenants with families of such number as may be 
specified in the certificate ; and (b) the rent charged is conclusive evidence 
of the fact so stated (Act, 1920, s. 5 (1), as substd. by Act, 1933, s. 3 (4) ). 

Any document issued by the authority for the purposes of this sect, and 
signed by the clerk is receivable in evidence and deemed to be a certificate, 
without further proof unless the contrary is shown (Act, 1920, s 5 (1), 
as substd. by Act, 1933, s. 3 (5) ). 

As to what is suitable accommodation, see also the following eases which, 
however, must be reconsidered in the light of the amendments by Acts, 
1923, 1933 : Crutchley v. White (1920), 89 L. J. (k. b.) 815 (husband living 
apart from wife, his house not sufficient for her) : Cruise v. Terrell , [1922] 
1 K. B. 664, 0. A. (week-end cottage ; although no adequate alternative 
accommodation available, greater hardship would be caused by refusal of 
possession) ; Chiverton v. Ede, [1921] 2 K. B. 30 (accommodation for lodgers 
necessary). Where the premises were used for business as well as for a 
dwelling-house, the alternative accommodation need not offer business 
accommodation, sec Middlesex C. C. v. Hall, [1929] 2 K. B. 110, follg. 
Wilcock v. Booth (1920), 30 T. L. R. 213, but not follg. Irvine, v. Nelson 
(1922), 50 1. L. T. 107, and Cameron v. Wilson, [1922] Sc. L. T. 37, decided 
on the original form of Act, 1920, s. 5 (1) (d). 

An offer to allow defendant to occupy the same rooms (part of a house) 
as she now occupies may be sufficient, see Thompson v. Rolls, [1926] 2 K. B. 
426, where plaintiff was entitled to recover possession of the whole house 
subject to allowing defendant to occupy her former rooms in the same 
house at a reduced rent. 


i). Powers of Court. —For power to adjourn applications, or stay or suspend 
execution, or postpone the date of possession, see Act 1920, s. 5 (2). The 
court has the same power to vary a consent order for possession as in the 
case of an order made in invitum (Rossiter v. luangley, [1925] 1 K. B. 741). 
The power to stay execution must be exercised judicially. See Kelly v. 
White, Penn Oaskell v. Roberts, [1920] W. N. 220. 

For power to rescind or vary an order or judgment, sec s. 5 (3); Taylor 
v. Faires (1920), 90 L. J. (k. b.) 391 (the power is discretionary). 

For power of the court to extend the time during which warrants for 
deliver} 7 of possession remain in force, see s. 5 (4). 

There can be no contracting out of s. 5, except as given by Act 1925, 
s. 2 (2). See Barton v. Fincham, [1921] 2 K. B. 291, C. A.; Artizans , 
Labourers' and General Dwellings Co. v. Whitaker, [1919] 2 K. B. 301. 

XVI. Misrepresentation by Landlord. —Where the landlord has obtained 
an order or judgment for possession or ejectment on the ground that he 
requires the house for his own occupation, but has misrepresented or 
concealed material facts, the court may order him to pay compensation 
to the former tenant (s. 5 (6) ). These provisions apply in any case where 
the landlord has obtained an order, etc. after 31st July, 1923, on any 
ground specified in s. 5 (1) (d), supra; in any such case the court may 
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order re-control of the house in addition to payment of compensation, 
see s. 6 (7). 


XVII. Position of Sub-tenant.— An order or judgment against a tenant 
for possession or ejectment cannot affect the right of any sub-tenant to 
whom the premises or any part have been lawfully sub-let before the pro¬ 
ceedings were commenced, to retain possession under this section or be in 
any way operative against him (s. 5 (5) ). See Ward v. iMrkins , [1923] 
W. N. 189 ; West Wales Joint Board v. Evans (1928), 139 L. T. 382. 

Where the interest of the tenant has been determined by such order etc., 
or for any other reason, the sub-tenant becomes the tenant of the landlord 
on the same terms as he would have held from the tenant if the tenancy 
had continued (s. 15 (3) ). Where the tenant is out of possession and has 
given the sub-tenant notice to quit and done all he can to recover posses¬ 
sion, he is not liable for the continued use and occupation {Reynolds v. 
Banner man, [1922] l K. B. 719), but he remains liable where the person 
holding over and claiming through him is not a statutory tenant {Henderson 
v. Van Cooien, [1922] W. N. 340). 

Increase of Rent.— See Act, 1923, s. 7 (1), par. IX., ante. 


Excessive Rents. —Where the tenant charges an excessive rent for a 
sublet part the court may make an order for possession, see Act, 1933, 
s. 4 (1), par. XVb., ante. 

Where the county ct. has apportioned the standard rent or determined 
the recoverable rent of a sublet part, then if the tenant afterwards charges 
in excess of this lie is liable to a fine of £100 unless he proves that he did 
not know and could not by reasonable inquiry have ascertained that the 
rent charged by him was in excess or that the excess was solely due to an 

accidental miscalculation (Act, 19.13, s. 4 (3) ). 

Tenant to Hive Particulars to Laiultord. —Within 14 days of the subletting 
or before 18th October, 1933, if sublet before 18th July, 1933, the tenant 


must supply the landlord with a statement in writing of the subletting, 
giving particulars of the occupancy, including the rent charged. If he 
fails to do so or supplies a statement false in a material particular he 
is liable to a fine of £10. The statement, however, is not necessary where 
it would bo the same as already supplied on the previous subletting (Act, 

1933, s. 4 (4) ). 

This practically supersedes Act, 1923, s. 7 (2). 


XVIII. Position of Statutory Tenant. —A tenant who, by virtue of the 
Act, retains possession must observe and is entitled to the benefit of all 
terms and conditions of the original contract of tenancy so far as the same 
are consistent with the Act. He is entitled to give up possession only on 
giving such notice as required by the original contract, or, if no notice is so 
required, on giving not less than three months' notice ; but notwithstanding 
the contract the landlord who obtains an order or judgment for possession 
or ejectment is not required to give any notice to quit to the tenant, 
see s. 15 (1). Further, as a notice of increase of rent now operates as a 
notice to quit (see “ Notice, to Quit,” supra), a landlord who has given 
notice of increase to the tenant who remains in possession as a statutory 
tenant is pot required to give fresh notice to quit when claiming possession 
{Aston v. Smith, [1924] 2 K. B. 143). 

As to rent in arrear when the statutory tenancy commences, see Tickner 
v. Clifton , par. XIX., infra. 

A statutory tenant has the right to sub-let a part provided the remainder 
is not already sub-let {lloex. Russell, [1928] 2 K. B. 117, 0. A.), but he loses 
his right to protection when he is no longer in personal occupation or actual 
possession, see Skinner v. Geary and other cases, par. XV A, ante. As to 
protection during his contractual tenancy, see Ebner v. Lascelles , par. 
ill. (1), ante. As to what amounts to retention of possession, see Leslie 
cL* Co. v. Camming, [1926] 2 K. B. 417. 

The right of the tenant is merely a personal right to remain in possession, 
even though a declaration of trust be added ( Wilkins v. Carlton Shoe Co. 
(1930), 46 T. L. R. 44o, 0. A.), and as such cannot be the subject of assi (r n- 
jnent (. Reeves v. Dean, [1924] 1 K. B. 685, C. A.), and cannot be trans¬ 
mitted by will (J. Looibond <t- Sms v. Vincent, [1929] 1 K. B. 687 C A • 
Drury v. Johnston, [1928] N. I. 25, C. A.) ; but as to intestacy, see s. 12 
(1) (g), Salter v. Lask and Price v. Gould, sub-para. XIX., infra. The 
statutory tenancy is not property within Bankruptcy Act 1914 s 167 • 
it therefore does not pass to the trustee, and he has no right to disclaim it 
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[dujton v Dorj, [1932] 2 K. B. 304, considering Parkinson v. Noel, [1923] 
1 Iv. b. 117, as overruled). J 

Ihe Act pi events the landlord from exercising his common law right of 
re-entry ( Remon v. City of London Peal Properly Co., [1921] 1 K. B. 49, 

C. A.), even though he is entitled to ail order for possession under s. 5 
supra ( Cruise v. Terrell, [1922] 1 K. B. 664, C. A.). ’ 

XIX. Landlord and Tenant. —For interpretation, see s. 12 (1) (f), (g). 
It has been decided that ‘ tenant ’ includes the executor ( Collis v. Flower, 
[1921] 1 K. B. 409), and administrator (Mellows v. Low, [1923] 1 K. b! 
522), but these seem to be no longer authorities, see J. Lovibond db Sons v. 
Vincent, supra , and Skinner v. Geary , par. XV. A, ante. 

Tenant does not include a tenant at will (Ecclesiastical Commissioners 
v. Milder (1920), 36 T. L. It. 7/1), or a servant who is required to occupy 
premises as part of his employment, no tenancy being created (National 
Steam Car Co., Ltd. v. Barham (1919), 122 L. T. 315; Bute (Marquis) 
v. Prenderleith, [1921] b. C. 281 ;• Pollock v. Assessor for Inverness, [1923] 
S. C. 693 (school teacher s house) ). The husband is a member of his 
wife’s “ family ” within s. 12 (1) (g), and if residing with her (the statu¬ 
tory tenant), at the time of her death, may, by agreement or decision 
of the county court, become the statutory tenant, and as such may 
maintain an act ion of ejectment against a sub-tenant; quaere to what limits 
the word “ family ” should be extended (Salter v. Lash, [1925] 1 K. B. 584), 
but it includes brothers and sisters (Price v. Gould (1930), 46 T. L. R. 411). 
The widow of a statutory tenant who has died intestate acquires a vested 
interest as tenant under s. 12 (1) (g) ; her remarriage does not divest this 
interest (Apsley v. Barr , [1928] N. I. 183, 0. A.), but on her death the right 
of tenancy does not pass to anyone else (Pain v. Cobb (1931), 95 J. P. 201). 
The person who under s. 12(1) (g) becomes a statutory tenant is not liable 
to discharge liabilities incurred bv the preceding tenant ( Ticbier v. Clifton , 

[1929] 1 K. B. 207). 

^ XX. Recovery of Sums made Irrecoverable. —See Act 1920, s. 14 (1). 
Excess rent paid before apportionment is recoverable (Kimm v. Cohen 
(1923), 40 P. L. R. 123). The sums are recoverable at any time within 
six months from the date of payment, but not afterwards, or in case of a 
payment made before the passing of the 1923 Act (31st July, 1923) at 
any time within six months from then (Rent etc. Restrictions Act, 1923, 
s. 8 (2). and cf. Act 1920, s. 19 (3), where no time limit was imposed). It 
is sufficient if legal proceedings are commenced within the six months 
although judgment be not recovered within that period (Diluent v. Roberts , 
[19251 1 K. B. 9, C. A., approving Lewis v. McKay , [1924] 2 K. B. 136). 
Hence, in the case of payments made before 31st July, 1923, the last day 
for taking proceedings is 31st January, 1924 (Truss v. Olivier (1924), 
40 T. L. R. 588). Where the tenant adopts the method of deduction of 
the excess rent, the six months’ limit also applied, and he cannot continue 
the deduction after it (Bayley v. Walker, [1925] 1 K. B. 447). 

XXI. Rent Books. —A person who enters as arrears any sum made 
irrecoverable under the .Vets or the landlord who on request refuses to 
delete the entry made on his behalf is liable to penalty, unless he proves 
that the landlord had a bond fide claim that the sum was recoverable 
(s. 14 (2); Act, 1933, s. S (2) ). 

Ihe court has power to order rectification of a rent book, see Act, 1933, 
s. 8 (1). 

A rent book must under penalty conform to prescribed requirements 
(Act, 1933, s. 14 (3) ). For form of notice to be inserted, see Prov. Regs., 
1933, Sched., Pt. IT. 

XXII. Powers of Local Authorities. —C. B. Cs. and C. D. Cs. or appointed 
committees may publish information to assist landlords and tenants as to 
their rights and duties, the procedure for enforcement and particulars as 
to alternative accommodation. Expenses are defrayed out of the general 
rate (Act, 1933, s. 10). 

They may also institute proceedings for offences under the Acts (ibid., 
s. 11). 

XXIIL Proceedings. —The county court has jurisdiction to deal with 

any claim or proceeding arising out of the Act; a person taking proceedings 
in the High Court which he could have taken in the county court is not 
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entitled to recover any costs, see s. 17 (2) and Wolff v. Smith, .[1923] 2 Ch. 
393. An action for recovery of possession of premises within the Act is 
a proceeding arising out of the Act, and hence should he commenced in 
the countv court, notwithstanding that the rent exceeds the statutory 
limit of £100 ( Russoff v. Lipovitch, [1925] 1 K. B. 628, C. A.). This sub¬ 
sect. also applies where, though the claim involves a question outside the 
Act, the premises are within the Act (Branch v. Bennett's Dairies , Lid. 
(1928), 44 T. L. R. 605). This Act does not apply where the defendant is 

a trespasser, as in Gunter v. Dam, [1925] 1 K. B. 124. 

The Act docs not prohibit actions of ejection at common law ( Purves 

v. Graham , [1924] S. C. 477). f f ^ 

Proceedings should not be taken under Order 14, where the fultilment 
of the condition imposed by Act, 1920, s. 5 (1), has to be decided (Gill v. 
Luck (1923), 130 L. T. 331, C. A.). 

The Act is not a statutory defence, nor one of which notice should be 
given under 0. C. R., Ord. 10, r. 18 ; where the evidence is sufficient to 
put the judge upon inquiry he is bound by r. 18 of the rules under the Act 
to inquire and determine whether the premises are within the Act (Salter 
v. Lask t [1924] 1 K. B. 754, C. A.). See also Lefevre v. Hirst (1931), 100 

L. J. (k. B.) 733. . 

Where the registrar has dismissed an application for apportionment, the 
judge on appeal must hear evidence on the matter, and not merely accept 
the registrar’s finding (Gregson v. Prior (1925), 134 L. T. 125). 

Forrules, see Stat. R. & O., 1920, No. 1261, amended by 1923, No. 901 ; 
1924, No. 818 ; 1928, No. 970. For county court fees, see Stat. R. & O., 
1924, No. 940, amended by 1350. 

The parties by consent may refer questions under 1920 Act and 1923 Act, 
Part I., for final determination by the judge or registrar of a county court 
sitting as an arbitrator or by an arbitrator appointed by such judge (Act, 

1923,°s. 11 (2) ) ; see 1923 Rules, r. 4. 

Note (s ).— See National Insurance Act, 1911 (1 & 2 Geo. 5, c. 5o), 
s. 68 ; Wheeler v. Keehle (1914), Ltd., [1920] 1 Ch. 57 (joinder of claim for 

injunction); Par. 1076, infra. 

Note (a).—Where a lessee of premises had died and no representation 
to his estate had been taken out, a writ, naming as defendants “ the 
assignees and personal representatives of E. B., deceased, and all other 
persons concerned,” was held good and sufficiently served by posting a 
copy on the door of the dwelling-house (Buggy v. Walsh's Representatives. 

[1913] 2 I. R. 485). 

Summary Procedure. 

Note (a).—In Keating v. Mulcahy , [1926] 1. R. 214, it was held that the 
rule applies though the notice to quit is given, not under the common law, 
but under the contract of tenancy. 

Note (c).— Mesne profits are assessable from the date of the writ, and 
not from the date of the breach of covenant giving rise to the right of 

re-entry (Elliott v. Boynton, [1924] 1 Ch. 236, C. A.). 

Note (e). —Arden v. Boyce was distghd. in Dudley and District Benefit 
Bldg. Soc. v. Gordon , infra. See Stokes v. Tracey , [1920] 2 I. R. ‘144, C. A. ; 

explained in Keating v. Mulcahy , supra. 

Note (/).—See also Hopkins v. Collier (1913), 29 T. L. R. 367 (posses¬ 
sion given on a specially indorsed writ in an action brought by executrix 
where no payment of rent made). 

Ordinary Procedure. 

Note (i ).—For “ J. A., 1873, s. 25 (5),” read “ L. P. A., 1925, s. 98.” 
(See original volume.) 

In County Court. 

Note (o).—A medical certificate under the National Health Insurance 
Act, 1924, s. 102, operates as a stay against the taking of proceedings in 
ejectment or the enforcing of any judgment in ejectment, see Vol. XXVIII., 
Par. 1696, post. For the restrictions imposed by Increase of Rent etc. Act, 
1920 and amending Acts, sec Par. 1074, notes, supra. 


1077. Recovery of Possession before Magistrates. 

Note (p ).—For example of determination “ or otherwise,” see Dudley 
and District Benefit Bldg. Soc. v. Gordon , [1929] 2 K. B. 105 (notice to 
mortgagor who had attorned tenant to mortgagees). 

Justices cannot decline to exercise the jurisdiction given because they 
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have adopted a practice of referring applicants to the county court as 

being a more suitable tribunal (R. v. Kent JJ., Ex'parte Triplow (1927), 
91 J. P. 38). 

3he rental limitation does not upply where a local authority require 
possession of their buildings for the purpose of enactments relating to 
housing of the working classes (Hsg. Act, 1930, s. 59 (2)). 

See, further, N. H. I. Act, 1924. s. 102, supra. 

(See original volume.) 

Benefit of Encroachments. 

Note (d).— See also Nesbitt v. Alablethorpe Urban Council , [1918] 
2 K. B. 1,C. A. (rebuttal of presumption). 

{See original volume.) 


Leases of Special Property. 

Trade or Business Premises. Compensation for Improvements and 

Goodwill. Landlord and Tenant Act, 1927. 

I. Definitions. —“ Tenant ” means any person entitled in possession to 
the holding under any contract of tenancy, whether the interest of such 
tenant was acquired by original contract, assignment, operation of law or 
otherwise. 

As to joint tenants and whether one only may make a claim, see the 
reasoning in Howson v. Buxton , Vol. I., Pars. 587-588 (VI. (3)), ante. 

“ Landlord ” means any person who under a lease is, as between himself 
and the tenant or other lessee, for the time being entitled to the rents and 
profits of the demised premises payable under the lease. 

“ Lease ” means a lease, under-lease or other tenancy, assignment 
operating as a lease or under-lease, or an agreement for such lease, under¬ 
lease tenancy, or assignment (s. 25 (1) ). 


II. Holdings within the Act.— The Act, Ft. I., applies only to pre¬ 
mises held under a lease other than a mining lease (defined in s. 25 (1) ), 
whether made before or after 25th March, 1928, and used wholly or partly 
for carrying on thereat any trade or business, and not being agricultural 
holdings within Agricultural Holdings Act, 1923 (s. 17 (1)). Premises 
must not be deemed to be premises used for carrying on thereat a trade or 
business (a) by reason of their being used for the purpose of carrying on 
thereat any profession; (b) by reason that the tenant carries on the 
business of subletting the premises as residential flats, whether or not the 
provision of meals or any other service for the occupants of the flats is 
undertaken by the tenant. But so far as Pt. I. relates to improvements, 
premises regularly used for carrying on a profession must be deemed to 
l)e premises used for carrying on a trade or business (s. 17 (3) ). Where 
premises are used partly for trade or business and partly for other pur¬ 
poses, Pt. I. applies to improvements only if and so far as they are improve¬ 
ments in relation to the trade or business (s. 17 (4) ). Pt. I. does not apply 
to any holding let to a tenant as the holder of any office, appointment or 
employment, from the landlord, and continuing so long as the tenant holds 
such office, appointment or employment, but in the case of a tenancy 
created after 25th March, 1928, only if the contract is in writing and 
expresses the purpose for which the tenancy is created (s. 17 (2) ). 

For restricted application to decontrolled premises (class A houses and 
on-licensed premises), see Kent, etc. Restrictions (Arndt.) Act, 1933, s. 1 (6), 
Par. 1074, II., ante. 


IH. Restrictions on Contracting Out.— The Act, Pt. I., applies not¬ 
withstanding any contract to the contrary, being a contract made at any 
time after the Sth February, 1927. 

If, however, on the hearing of a claim or application it appears to the 
tribunal {infra) that a contract made after such date, so far as it deprives 
any person of any right under Pt. I. was made for adequate consideration, 
the tribunal must in determining the matter give effect thereto (s. 9). 

For instance of adequate consideration, see Holt v. Lord Cadogan (1930), 
46 T. L. R. 271. 

IV. Tribunal. —In the absence of agreement between the parties, all 

questions as to the right to compensation or as to the amount must 

be determined by the tribunal described in sub-par. XIV., ‘post (ss. 1 (3), 
4(4)). 
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Agreements may be made for referring these matters to arbitration under 
Arbitration Act, 1889. Such agreements may be contained in the original 
lease or made in writing at a subsequent date (s. 21 (8)). 

V. Compensation for Improvements.—(1) Kind of Improvement.— 

The tenant of a holding (see sub-par. II., supra), provided he makes a claim 
as infra, is entitled at the termination of his tenancy, on quitting his hold¬ 
ing, to bo paid by his landlord compensation in respect of any improvement 
(including the erection of any building) on his holding made by him or his 
predecessors in title (defined in s. 25 (1) ), not being a trade or other fixture 
which the tenant is by law entitled to remove, which at the termination of 
the tenancy adds to the letting value of the holding (s. 1 (1) ). 

The improvement must also not fall within the exceptions in s. 2 (1) (a), 

(b), (c) (see sub-par. (2), infra), and must be certified by the tribunal as a 
“ proper” improvement satisfying the tests in s. 3 (1), see sub-par. (3), 
infra. 

(2) Cases of No Compensation.— A tenant is not entitled to com¬ 
pensation— 

(a) in respect of any improvement made before the 2oth March, 1928 ; or 

(b) in respect of any improvement made in pursuance of a statutory 
obligation, or of any improvement which the tenant or his predecessors in 
title were under an obligation to make in pursuance of a contract entered 
into, whether before or after 22nd December, 1927, for valuable considera¬ 
tion, including a building lease ; or 

(c) in respect of any improvement made less than three years before tlie 
termination of the tenancy ; or 

(d) Offer of Renewal of Tenancy —if within two months after the making 
of the claim under s. 1 (1), infra , the landlord serves on the tenant notice 
that he is willing and able to grant to the tenant, or obtain the grant to 
him of, a renewal of the tenancy at such rent and for such term as, failing 
agreement, the tribunal may consider reasonable. Where such a notice is 
so served and the tenant does not within one month from the service of the 
notice send to the landlord an acceptance in writing of the offer, the tenant 
is deemed to have declined the offer (s. 2 (1) ). 

Rent. —Where an olfer {supra) is accepted by the tenant, the rent fixed 
by the tribunal must be the rent which in the opinion of the tribunal a 
willing lessee other than the tenant would agree to give and a willing lessor 
would agree to accept for the premises, having regard to the terms of the 
lease, but irrespective of the value attributable to the improvement in 
respect of which compensation would have been pa 3 r able (s. 2 (2) ). 

Where a claim for compensation has been made both for improvements 
and (see infra) for goodwill, and the landlord has offered in lieu of com¬ 
pensation for either such claim to grant to the tenant, or obtain the grant 
to him of, a renewal of the tenancy, the rent under such renewal shall, if 
both such claims are valid, be fixed irrespective of any increased value of 
the premises attributable whether to tho improvements or to the good¬ 
will (s. 7). 

(3) What and when Improvements may be Made. —(i.) Notice by 
Tenant. —Where tho tenant proposes to make an improvement he must 
serve on Ilia landlord notice of his intention together with a specification and 
plan showing the proposed improvement and the part of the existing 
premises affected thereby. 

(ii.) Objection by Landlord. Consideration by Tribunal. —If the landlord 
within three months after service of the notice serves on the tenant notice 
of objection, the tenant may in the prescribed manner apply to the tribunal. 

(iii.) Tests of Proper Improvement. —The tribunal, after ascertaining that 
notice of intention lias been served upon superior landlords interested 
(including a reversionary lessee, see s. 15 (2), sub-par. (7) (ii.) post), and after 
giving such persons an opportunity of being heard, if satisfied that the 
improvement (a) is of such a nature as to bo calculated to add to the 
letting value of tho holding at the termination of the tenancy and (b) is 
reasonable and suitable to the character thereof, and (c) will not diminish 
the value of any other property belonging to the same landlord, or to any 
superior landlord from whom the immediate landlord of the tenant directly 
or indirectly holds, and after making such modifications (if any) in the 
specification or plan as it thinks fit, or imposing such other conditions 
as it may think reasonable, may certify in the prescribed manner that t he 
improvement is a proper improvement (s. 3 (1)) 
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In considering whether the improvement is reasonable and suitable to 
the character of the holding, the tribunal must have regard to any evidence 
brought before it by the landlord or any superior landlord (but not any 
other person) that the improvement is calculated to injure the amenity of 
convenience of the neighbourhood (s. 3 (2) ). 

If the landlord proves that he has offered to execute the improvement 
himself in consideration of a reasonable increase of rent, or of such increase 
of rent as the tribunal may determine, the tribunal may not give a certifi¬ 
cate unless it is subsequently shown to its satisfaction that the landlord has 
failed to carry out his undertaking (s. 3 (1) (proviso) ). 

The tenant at the request of any superior landlord or of the tribunal 
must supply such copies of plans and specifications of the proposed im¬ 
provement as may be required (s. 3 (3) ). 

(iv.) When Lawful to Execute Imjrrovement.—WhQic no notice of objec¬ 
tion as above to a proposed improvement has been served within the time 
allowed, or where the tribunal has certified an improvement to be a proper 
improvement, it is lawful for the tenant as against the immediate and any 
superior landlord to execute the improvement according to the plan and 
specification served on the landlord, or according to such plan and specifi¬ 
cation as modified by the tribunal or by agreement between the tenant 
and the landlord or landlords affected, anything in any lease of the pre¬ 
mises to the contrary notwithstanding. 

This does not authorise a tenant to execute an improvement in contra¬ 
vention of an}' restriction created or imposed (a) for naval, military or air 
force purposes ; (b) for civil aviation purposes under the powers of the Air 
Navigation Act, 1020 ; (c) for securing any rights of the public over the 
foreshore or bed of the sea (s. 3 (4) ). 

(v.) Certificate of Execution .—Where a tenant has executed an improve¬ 
ment of which he has served notice (supra), and with respect to which 
either no notice of objection has been served by the landlord or a certificate 
that it is a proper improvement has been obtained from the tribunal, the 
tenant may require the landlord to furnish to him a certificate that the 
improvement has been duly executed. If the landlord refuses or fails 
within one month after the service of the requisition to do so the tenant 
may apply to the tribunal, who, if satisfied that the improvement has been 
duly executed, must give a certificate to that effect. 

Where the landlord furnishes such a certificate, the tenant is liable to 
pay any reasonable expenses incurred for the purposes by the landlord, and 
if any question arises as to the reasonableness of such expenses, it must be 
determined by the tribunal (s. 3 (6) ). 

(4) Conditions Precedent to Claim. —A tenant is not entitled to claim 
compensation in respect of any improvement unless (1) he has, or his pre¬ 
decessors in title have, served notice of the proposal to make the improve¬ 
ment under s. 3 (1) (see sub-par. (3) (i.), supra), and (2) (in case the landlord 
has served notice of objection thereto) the improvement has been certified 
by the tribunal to be a proper improvement and the tenant has complied 
with the conditions, if any, imposed by the tribunal, and (3) the improve¬ 
ment is completed within such time after the service on the landlord of the 
notice of the proposed improvement as may be agreed between the tenant 
and the landlord or may be fixed by the tribunal. Where proceedings 
have been taken before the tribunal, the tribunal may defer making any 
order as to costs until the expiration of the time so fixed for the completion 
of the improvement (s. 3 (5) ). 

(5) Time for Making Claim. —The claim must be made in the pre¬ 
scribed manner—(a) in case of a tenancy terminated by notice, within one 
month after service of notice on or by the tenant: (b) in other cases, not 
more than thirty-six nor less than twelve months before the termination 
of the tenancy (s. 1 (!) ). 

(6) Determination of Compensation. —(i.) Alternative Principled- 
Maximum Fixed. —The sum to be paid as compensation for any improve¬ 
ment must not exceed— 

(a) the net addition to the value of the holding as a whole which may be 
determined to be the direct result of the improvement; or 

(b) the reasonable cost of carrying out the improvement at the termina¬ 
tion of the tenancy, subject to a deduction of an amount equal to the cost 
(if any) of putting the works constituting the improvement into a reason- 
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able state of repair, except so far as such cost is covered by the liability 
of the tenant under any covenant or agreement as to the repair of the 
premises (s. 1 (1) (proviso)). 

(ii.) Regard to Demolition , Alteration or Change of User. —In determining 
the amount of such net addition (supra) regard must be had to the pur¬ 
poses for which it is intended that the premises shall be used after the 
termination of the tenancy, and if it is shown that it is intended to demolish 
or to make structural alterations in the premises or any part thereof or to 
use the premises for a different purpose, regard must be had to the effect 
of such demolition, alteration or change of user on the additional value 
attributable to the improvement, and to the length of time likely to 
elapse between the termination of the tenancy and the demolition, altera¬ 
tion or change of user (s. ] (2) ). 

If the tribunal determines that, on account of the intention to demolish 
or alter or to change the user of the premises, no compensation or a reduced 
amount of compensation shall be paid, the tribunal may authorise a further 
application for compensation to be made by the tenant if effect is not 
given to the intention within such time as may be fixed by the tribunal 

(s. I (3) ). 

(iii.) Regard to Benefits Received. —In reduction of the tenant’s claim the 
tribunal must take into consideration any benefits which the tenant or his 
predecessors in title (defined in s. 25 (I) ) may have received from the land¬ 
lord or his predecessors in title in consideration expressly or impliedly of 
the improvement (s. 2 (3) ). 

(7) Relief on Grant or Reversionary Lease.— (i.) Increase of Rent. — 
Where the compensation for an improvement lias been determined by 
agreement or by an award of the tribunal, and the landlord had before 
22nd December, 1027, granted or agreed to grant a reversionary lease com¬ 
mencing on or after the termination of the then existing tenancy, the rent 
payable under the reversionary lease, if the tribunal so directs, must bo 
increased by such amount as, failing agreement, may be determined by the 
tribunal having regard to the addition to the letting value of the holding 
attributable to the improvement. 

No such increase is permissible unless the landlord has served or caused 
to be served on the reversionary lessee copies of all documents relating 
to the improvement when proposed which were sent to the landlord in 
pursuance of this Pt. I. (s. 15 (1) ). 

(ii.) Rights of Lessee. —The reversionary lessee has the same right of 
objection (see sub-par. (3) (iii.), ante) to the proposed improvement and of 
appearing and being heard at any proceedings before the tribunal relative 
to the proposed improvement as if he were a superior landlord. 

If the amount of compensation for the improvement is determined by the 
tribunal, any question as to the increase of rent under the reversionary 
lease must, where practicable, be settled in the cour.se of the same pro¬ 
ceedings (s. 15 (2) ). 

% 

(8) Increase of Taxes, Rates, Insurance Premiums by Improve¬ 
ments. Landlord’s Right to Reimbursement.— Where the landlord 
is liable to pay any taxes (otherwise than by deduction from rent) or rates 
(including water rate) in respect of any premises comprised in a holding, 
or has undertaken to pay the premiums on any fire insurance policy on 
any such premises, and in consequence of any improvement executed by the 
tenant on the premises under the Act the assessment of the premises or 
the rate of premium on the policy is increased, the tenant is liable to pay 
to the landlord sums equal to the amount by which— 

(a) the taxes or rates payable by the landlord are increased by reason of 
the increase of such assessment; 

(b) the fire premium payable by the landlord is increased by reason of 
the increase in the rate of premium. 

The sums so payable are deemed to be in the nature of rent and recover¬ 
able as such from the tenant notwithstanding anything to the contrary in 
the Rent and Mortgage Interest (Restrictions) Acts, 1920 to 1925 ( 3 . 16). 

VI. Compensation for Goodwill.— (1) Facts to be Proved—T he 
tenant, if a claim ia made aa stated in sub-par. 13), infra, is entitled at the 
termination of his tenancy on quitting the holding to be paid by Ilia land 
lord compensation for goodwill if ho proves to the satisfaction of the 
tnbunai that by reason of the canying on by him or Ills predecessors in 
title at the premises of a trade or business for a period of not less than 
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five years goodwill lias become attached to the premises by reason whereof 
the premises could be let at a higher rent than they would have realised 
had no such goodw ill attached thereto (e. 4 (1) ). 

This “ goodwill,” which is not defined, is subject to the limitations 
described in sub-par. B, infra; cf. the more extensive and more valuable 
form of goodwill as described in Vol. XVII., Pars. 1126—1131, post. 
See also Simpson v. Charrington & Co., [1934] 1 K. B. 64, C. A., at pp. 70* 
71, 8b, but as corrected in Whiteman Smith Motor Co. v. Chaplin, [1934] 
3 Iv. J># 3o. 

" Let at a higher rent ” is not to be read as restricted to a letting for 
the purpose for which the premises had previously been used (Hudd v. 
Matthews , sub-para. (4) B, infra). 

“ Entitled at the termination ”—a tenant whose tenancy is terminated 
otherwise than by notice cannot commence an action to recover compensa¬ 
tion until the tenancy has terminated and he has quitted the holding 
(Smith v. Metropolitan Properties Co., [1932] 1 K. B. 314). 


(2) Casks of No Compensation.— (i.) Offer of Renewal of Tenancy — 
The tenant is not entitled to compensation is respect of such goodwill if 
within two months after the making of the claim the landlord serves on the 
tenant notice that he is willing and able to grant to the tenant, or obtain 
the giant to him of a renewal of, the tenancy of the premises at wdiich Jhe 
trade or business is carried on at such rent and for such term not exceeding 
fourteen years as, failing agreement, the tribunal may consider reasonable. 
If the tenant does not within one month from the service of the notice send 
to the landlord an acceptance in wTiting of the offer the tenant is deemed 
to have declined the offer (s. 4 (1) (b) ). 

If the offer is accepted, the rent fixed by the tribunal must be the rent 
which in the opinion of the tribunal a w illing lessee other than the tenant 
would agree to give and a willing lessor would agree to accept for the 
premises having regard to the terms of the lease, but irrespective of the 
value of any goodwill which may have become attached to the premises by 
reason of the tenant or his predecessors in title having carried on thereat a 
particular trade or business (s. 4 (3) ). 

As to rent where there is a valid claim for both improvements and good¬ 
will, see s. 7, par. V. (2), ante. 

(ii.) 'Tenant Determined Tenancy. —Compensation is not payable if the 
tenant has determined the tenancy or failed to exercise an option for a 
further term contained in the lease or in a collateral agreement, unless, in 
the case of an option, the terms of the option are such that the tenant 
could not reasonably be expected to exercise it (s. 4 (1) (f) ). 

(iii.) Government Departments, Public Authorities. —No compensation is 
payable where any Government department, or a local or public authority, 
or a charity, or a statutory or public utility company have, in pursuance 
of the powers contained in the lease, terminated the lease by resuming pos¬ 
session of the premises for the purpose of the department or any other 
Government department, or of the authority, or of the charity or of the 
undertaking of the company, or w r hcre premises the tenancy w'hereof has 
expired by effluxion of time are required for any such purpose (s. 4 (1) (g)). 

(iv.) Offer of Alternative Accommodation. —The tenant is not entitled 
to compensation under tliis s. 4 or to a new lease under s. 5 (see par. VII., 
infra) if within one month after the tenant has made a claim under 
s. 4 (1) (see sub-par. (3), infra), or served a notice under s. 5 (1) (see par. VII., 
infra), the landlord serves on the tenant notice that he is willing to grant 
to the tenant at such rent and for such term as the tribunal may consider 
reasonable a tenancy of other premises w’hich, in the opinion of the tribunal, 
would reasonably preserve to the tenant the goodwill of his business (s. 6). 

(v.) Grant of Reversionary Lease. —Where a landlord who would have been 
liable to pay compensation for goodwill had before 31st March, 1927, 
granted or agreed to grant a reversionary lease commencing on or after 
the termination of the then existing tenancy, the landlord shall not be 
liable to pay compensation to the tenant for goodwill (s. lo (3) ). 

(3) Time for IMaking Claim. —The claim must be made in the pre¬ 
scribed manner—(i.) in the case of a tenancy terminated by notice, within 
one month after the service of the notice on the tenant; and (ii.) in any 
other case, not more than thirt\ r -six: nor less than twelve months before 
the termination of the tenancy (s. 4 (1) ). 
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“ Prescribed manner.” See C. C. R., Ord. 50, r. 2 (1); of. s. 5 (1) and 
see Gough's Garages v. Pugsley, sub-par. VII. (1), infra. 

. See also Dobbin v. Ogden (1929), 98 L. J. (k. b.) 321, C. A. (notice received 
by landlord on 24 Marth, 1928, but in his possession on 25th (date of 
operation of Act), held good). 

As to time for action to recover compensation, see Smith v. Metropolitan 
Properties Co., sub-par. (1), ante. 

A claim may be stated in the alternative for compensation or a new lease 
(Simpson v. Charrington 6c Co., infra). 


(4) Amount of Compensation. —A. The Limit. —The amount must not 
exceed such addition to the value of the holding at the termination of the 
tenancy as may be determined to be the direct result of tne carrying on of 
the trade or business by the tenant or his predecessors in title. 

Thus the test is the difference between the rental value with goodwill 
and without it (Whiteman Smith Motor Co. v. Chaplin, infra). 

B. Factors to be Regarded. —(i.) In determining such addition the tribunal, 
if it is proved that the premises will be demolished wholly or partially, or 
used for a different and more profitable purpose, must have regard to the 
effeet of such demolition or change of user on the value of the goodwill to 


the landlord (s. 4 (1) (proviso) ). 

Thus the basis of compensation is the benefit accruing to the landlord 
and not the loss to the tenant (Uudd v. Matthews, [1930] 2 K. B. 197). 

Premises are deemed to be used for a more profitable purpose if, but not 
unless, the rent which the landlord could obtain for the premises if used for 
that purpose would be greater than the rent which would be obtained if 
they were used for the purpose of the trade or business carried on by the 

tenant (a. 4 (2) ). 

(ii.) The tribunal must disregard any value which is attributable exclu¬ 
sively to the situation of the premises (s. 4 (1) (d) (ii.). 

This means that the additional rental value due to increase in site value 
(Simpson v. Charrington <0 Co., [1934] IK. B. 04, 0. A., at p. 87 ; as to 
“ exclusively,” see ibid., at p. 79), or an increase in population or a change 
in trading conditions (Whiteman Smith Motor Co. v. Chaplin, [1934] 
2 K. B. 35) must be excluded. 

(iii.) In the case of licensed premises the sum payable must not include 
any addition to the value of the premises attributable to the fact that the 

premises are licensed premises (s. 4 (1) (c) ). 

Though this factor is excluded, the tenant is not debarred from claiming 
comnensation, and in order to prove that goodwill has become attached 
ho is not bound to show that he lias done more than a tenant of ordinary 
capacity and energy ( Simpson v. Charrington dc Co., supra). 

(iv.) Where the landlord proves that the value of the goodwill has been 
created or increased owing to restrictions imposed by the landlord, whether 
by agreement with the tenant or not, upon the letting for a competitive 
trade or business of other premises in the neighbourhood owned by or 
under the control of the landlord, the tribunal must have regard thereto 
and may refuse an application for compensation or may award a reduced 


amount (s. 4 (1) (e) ). 

(v.) The tribunal must have regard to the intentions of the tenant as to 
carrying on the trade or business elsewhere, and may make it a condition 
of its award that the tenant shall undertake not to carry on the trade or 
business within such distance of the premises as may be specified in the 
award (s. 4 (1) (d) (i.) ). 


VII. Lease in Lieu of Compensation for Goodwill. —(1) Notice to 

Landlord. —Where the tenant alleges that, though he would be entitled 
to compensation under s. 4, supra , the sum which could be awarded to him 
under that sect, would not compensate him for the loss of goodwill he will 
suffer if he removes to and carries on his trade or business in other pre¬ 
mises, he may in lieu of claiming such compensation, at any .time within 
the period allowed for making a claim under 8. 4, serve on the landlord 
notice requiring a new lease of the premises at which the trade or business 
is carried on to be granted to him (s. 5 (1) ). 

As to “ premises,” see Whitley v. Stumbles, sub-par. (0), infra. 

The C. C. Rule Committee have no power to prescribe the form of notice 
as under s. 4 (1), supra (Gough's Garages v. Pugsley, [1930] 1 K. B. 615) • 
C. 0. R., Ord. 50b, r. 2 (1), and R. S. C., Ord. 53d, r. 1 (1), have since been 

amended. 
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(2) Meaning of Landlord.—W here the immediate landlord is a mesne 
landlord, ‘‘ landlord " in this sect, includes any superior landlord who may 
be affected bv the order of the tribunal. 


1 he tenant, however, is under no obligation to serve a notice under this 
sect, on any landlord except his immediate landlord, but his immediate 
landlord, if a mesne landlord, must forthwith serve a copy of the notice 
on his immediate landlord, who in his turn must forthwith serve a copy 
thereof on his immediate landlord if he may be affected by the provisions 
of tins sect, and so on. If any such landlord fails so to serve a copy on 
his immediate landlord he is liable to pay to the tenant compensation as 
determined by the tribunal for any loss the tenant may suffer in conse¬ 
quence of such failure (s. 5 (9) ). 

Where a co. are lessees and the receiver of debenture holders is given 
the right to “ take proceedings,” etc. he may make a claim for a new 
lease notwithstanding that the co. has gone into liquidation ( Gough's Oarages 
v. Pvgsley , supra). 


(3) Application to Tribunal. —Where such a notice is so served, the 
tribunal, on application being made for the purpose either by the landlord 
or by the tenant not less than nine months before the termination of the 
tenancy, or, where the tenancy is terminated by notice, within two months 
after the service of the notice, may, if it considers that the grant of a new 
tenancy is in all the circumstances reasonable, order the grant of a new 
tenancy (s. 5 (2) ). 

The court cannot under C. C. R., Ord. 50b, r. 14 (3), alter the time limit 
fur applications ( Donegal Tweed Co. v. Stephenson (1929), 98 L. J. (k. b.) 
057). 

(4) When Unreasonable to Grant.— Where the tenant is the applicant 
a "rant is not deemed reasonable— 

o 

(a) unless the tenant proves (1) that lie is a suitable tenant, and (2) that 
he would be entitled to compensation under s. 3, but that the sum which 
could be awarded to him under that sect, would not compensate him for 
the loss he would suffer if he removed to and carried on his trade or business 
in other premises ; or 


(b) if the landlord proves (i.) that the premises are required for occupa¬ 
tion by himself, or, where the landlord is an individual, for occupation by 
a son or daughter of his over 18 years of age ; or (ii.) that he intends to puli 
down or remodel the premises ; or (iii.) that vacant possession of the 
premises is required in order to carry out a scheme of redevelopment; or 
(iv.) that for any other reason the grant of such a lease of the premises would 
not be consistent with good estate management, and for this purpose regard 
shall be had to the development of any other property of the same landlord. 

If the grant of a new lease is refused by the tribunal on any such ground 
as is mentioned in (b), the tribunal may make it a condition of refusal 
that if the landlord fails to carry out his intention within such period as 
may be allowed by the tribunal, the landlord shall pay to the tenant such 
compensation as the tribunal may fix not exceeding the amount of the 
loss which the tenant has suffered by reason of having been deprived of his 
right to the grant of a new lease under this sect. (s. 5 (3) ). 

If the tribunal is precluded under (b), supra , from making such an order 
for a new lease the tribunal may award compensation under 3. 4, supra 

(s. 5 (2) ). 


(5) Other Cases of No Lease.—( i.) Government Departments etc.-- 
Where the landlord is a Government department or a local or public 
authority or a statutory or public utility company, and it is proved to the 
satisfaction of the tribunal that the premises, though not required imme¬ 
diately for the purposes of the department or of any other Government 
department or of the authority or of the undertaking of the company, 
may be so required at some future time, the tribunal must not order t e 
grant of a lease unless the lease is made subject to a condition that t e 
landlord may at any time on giving not less than six months notice in 
■writing resume possession of the premises if he requires them for any sue 


purpose (s. 5 (6) ). 

(ii.) Landlord Offers to Sell.— The tribunal must not order the grant of a 
new lease if the landlord offers as an alternative thereto to sell to e 
tenant the landlord's interest in the premises for such consideration as> 
failing agreement, the tribunal may determine, and the duration of e 
landlord's interest is in the opinion of the tribunal adequate. The con- 
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sideration may as to the whole or any part thereof, if the tribunal so deter¬ 
mines, be in the form of a terminable rent charge for such amount and of 
such duration not exceeding the duration of the landlord s interest as the 

tribunal may fix (s. 5 (7)). 

(iii.) None for Goodwill. —No claim for a new lease may arise in respect 
of goodwill attaching to the premises and attributable to the trade or 
business carried on thereat during the term of a new lease granted in pur¬ 
suance of this sect., or of a renewal of a lease granted in lieu of compensa¬ 
tion under s. 4 (see par. VI., ante) ; this does not prejudice, however, 
the right to make a claim for compensation under s. 4 in respect of good¬ 
will created during the term of such new lease or renewal (s. 5 (8) ). 

(iv.) Offer of Alternative Accommodation. —See s. 6, and par. VI. (2) (iv.), 

ante . 

(6) Period of Grant and Terms.—T he grant is for such period (being a 
term of years absolute) (the definition in L. P. A., 1925, s. 205 (xxvii.) 
applies (s. 25 (1) ) ) not exceeding fourteen years, and on such terms as the 

tribunal may determine to be proper (s. 5 (2) ). 

Where the landlord proves to the tribunal's satisfaction that the pre¬ 
mises, though not required immediately on any ground as in par. (4) (b), 
supra , will be so required after the lapse of a certain period, the term must 
not extend beyond the expiration of that period, unless the lease is made 
subject to a condition that the landlord may at any time after the expira¬ 
tion of that period, on giving not less than six months' notice in writing, 
resume possession of the premises if he requires them for any such purpose 

as aforesaid (s. 5 (4) ). 

Where the term for which, in the opinion of the tribunal, a new lease 
should be ordered to be granted would extend beyond the termination of the 
lease held by the immediate landlord, the tribunal has power to order the 
grant of suck lease and reversionary leases that the combined effect thereof 
will be equivalent to the grant of a new lease for such term as aforesaid. 

Every such lease and reversionary lease must be so framed as to confer 
on the landlord granting the lease the same rights cf distress as he would 
have enjoyed had he retained a reversion expectant on the termination 

thereof. . 

A reversionary lease granted in pursuance of such an order is deemed to 

be a lease authorised by L. P. A., 1925, s. 99 (s. 5 (11) ) ; see Vol. XXI., 

Par. 309, notes (i), (j), post. . , 

Where an incorporeal hereditament such as a right of fishing is demised 

along with corporeal hereditaments the incorporeal right is part of the 
“ premises ” and the tenant may be entitled to require the same to be 
included in the new lease ( Whitley v. Stumbles , [1930] A. C. 544). 

(7) Rent.—T he rent payable must be such rent as the tribunal may 
determine to be the rent which a willing lessee other than the tenant would 
agree to give and a willing lessor would agree to accept for the premises, 
having regard to the terms of the tenancy, but irrespective of any goodwill 
which may have become attached to the premises by reason of the tenant 
or his predecessors in title having carried on thereat a particular trade or 
business (s. 5 (2) (proviso) ). 

(8) Power to Determine Lease.—E very lease must, if the landlord so 
requires, be subject to a condition that if at any time after the expiration 
of seven years from the commencement of the term thereof the premises are 
required for the purpose of carrying out a scheme of redevelopment, the 
landlord, on satisfying the tribunal that the premises are so required, and 
on giving not less than twelve months’ notice in writing to the tenant, may 
determine the lease and resume possession of the premises upon payment 
of such compensation as the tribunal may determine to be the value of the 
unexpired residue of the term of the lease (s. 5 (5) ). 

See also Meredith v. Williams (1928), 72 Sol. Jo. 73G. 

(D) Restrictive Covenant.—T he new lease must., if the landlord so 
requires, contain a covenant prohibiting the carrying on of any trade or 
business and the doing of any act prohibited by the original lease, unless 
the landlord has by licence or otherwise consented to a variation of the 
original terms of the lease in this respect (s. 5 (12) ). 

(10) Effect of Order for New Lease.—W here an order for a new 
' lease is made, the landlord is bound to grant, and the tenant is bound to 
accept, a lease in accordance with the order, but before making an order 
binding any superior landlord the tribunal must satisfy itself that notico 
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of the application to the tribunal for a new lease has been served on him and 
that he has had an opportunity of appearing before the tribunal (s. 5 (10)). 

(11) Interim Orders. —Where it appears to the tribunal that proceed¬ 
ings under this sect, cannot be completed and a new lease in accordance 
with the order of the tribunal entered into before the termination of the 
tenancy of the tenant, and that the delay is not due to any default on the 
part of the tenant, the tribunal may make an interim order authorising 
the tenant to continue in possession of the premises for such time after 
the termination of his tenancy and on such terms as the tribunal may 
allow (s. 5 (13) ). 


VIII. Rights of Mesne Landlords. —Where, in the case of any hold¬ 
ing, there are several persons standing in the relation to each other of lessor 
and lessee, the following provisions apply :— 

(a) Any mesne landlord who has paid or is liable to pay compensation 
is entitled, at the end of his term, to compensation from his immediate 
landlord in like manner and on the same conditions as if he had himself 
made the improvement or created the goodwill in question, except that it 
is sufficient if the claim for compensation is made at least two months 
before the expiration of his term : 

(b) A mesne landlord is not entitled to make a claim under this sect, 
unless he has, within the time and in the manner prescribed, served on 
his immediate superior landlord copies of all documents relating to pro¬ 
posed improvements and claims which have been sent to him in pursuance 
of the Act : 


(e) Where such copies are so served, the said superior landlord has, in 
addition to the mesne landlord, the powers conferred by or in pursuance of 
this Act in like manner as if he were the immediate landlord of the occupying 
tenant, and is at liberty, in the manner and to the extent prescribed, to 
appear before the tribunal and is bound by the proceedings : 

(d) Where more than one landlord is concerned and they do not agree 
as to whether an offer of the renewal of the tenancy in lieu of compensation 
for an improvement or for goodwill should be made, the matter must be 
referred to the tribunal, and the decision of the tribunal as to whether or 
not any such offer is to be made is binding on all the landlords concerned 
(s. 8 (1) ). 

References to a landlord (supra) include references to his predecessors 
in title (s. 8 (2) ). 

IX. Landlord’s Right of Entry. —The landlord, or any person autho¬ 
rised by him, may at all reasonable times enter on the holding or any part 
of it, for the purpose of executing any improvement he has undertaken to 
execute and of making any inspection of the premises which may reasonably 
be required for the purposes of the Act, Pt. I. (s. 10). 

X. Deductions from Compensation.—(1) Out of any compensation 
money payable to a tenant the landlord is entitled to deduct any sura due 
to him from the tenant under or in respect of the tenancy. 

(2) Out of any money due to the landlord from the tenant under or in 
respect of the tenancy, the tenant is entitled to deduct any compensation 
money payable to him by the landlord (s. 11). 

XT. Landlord May Obtain Charge. —The Agricultural Holdings Act, 
1923, s. 20 (sec Yol. I., Pars. 570—573, ante), as modified by Landlord and 
Tenant Act, 1927, Sched. I., applies to money paid for compensation under 
this Pt. I., including any proper costs, charges, or expenses incurred by a 
landlord in opposing any proposal by a tenant to execute an improvement, 
or in contesting a claim for compensation, and to money expended by a 
landlord in executing an improvement the notice of a proposal to execute 
which has been served on him by a tenant under this Pt. I. (s. 12). As to 
registration as a land charge, see Vol. XXV., Par. 611, post. 

For application of the powers of charging to ecclesiastical and charity 

lands, see s. 24, Sched. II., Pt. II. 

XII. Power to Apply and Raise Capital Money. —Capital money 
arising under S. L. A., 1925 (either as originally enacted or as applied in 
relation to trusts for sale by L. P. A., 1925, s. 28), or under U. C. E. A., 1925, 
may be applied (a) in payment as for an improvement authorised by the 
Act of money expended and costs incurred by a landlord under or in 
pursuance of this Landlord and Tenant Act, 1927, Pt. L, in or about the 
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execution of any improvement; (b) in payment of any sum due to a 
tenant under this Pt. I. in respect of compensation for an improvement or 
goodwill, and any costs, charges, and expenses inoidential thereto ; (c) in 
payment of the costs, charges, and expenses of opposing any proposal by 
a tenant to execute an improvement (s. 13 (1)) ; see Vol. XXV., Par. 1124, 
post. 

The satisfaction of a claim for such compensation as aforesaid shall be 
included amongst the purposes for which a tenant for life, statutory owner, 
trustee for sale, or personal representative may raise money under S. L. A., 
1925,s.71 (s. 13(2) ). 

Where the landlord liable to pay compensation for an improvement or 
goodwill is a tenant for life or in a fiduciary position, he may require the 
sum payable as compensation, and any costs, charges, and expenses 
incidental thereto, to bo paid out of any capital money held on the same 
trusts as the settled land. 

“ Capital money ” includes any personal estate held on the same trusts 
as the land, and “ settled land” includes land held on trust for sale or 
vested in a personal representative (s. 13 (3) ). 

XIIL Power to Sell or Grant Leases Notwithstanding Restrictions.— 

Where the powers of a landlord to sell or giant leases are subject to any 
statutory or other restrictions, be is entitled, notwithstanding any such 
restrictions or any rule of law to the contrary, to offer to sell or grant 
any such reversion or lease as would under this Pt. I. relieve him from 
liability to pay compensation thereunder, and to convey and grant the 
same, and to execute any lease which he may be ordered to grant under this 

Pt, T. (s. 14). 

XIV. Tribunal.— (1) Tbe county court within the district of which the 
premises are situated is the tribunal except as infra. 

(2) The High Court is the tribunal (a) if before commencing proceedings 
in the courty court the claimant or applicant and all persons affected agree 
that the claim or application should be heard by the High Court; or 
(b) if on an application being made to the High Court within the prescribed 
time the matter is transferred to the High Court in accordance with and 
subject to tbe provisions of County Courts Act, 1888, s. 126 (s. 21 (1) ). 


Reference to Referee for Report. Procedure.— For constitution 
of Reference Committee and power to appoint persons to the panel of 
referees, see s. 21 (6). 

Where proceedings arc commenced in the county court and not trans¬ 
ferred to the High Court, the matter, unless the parties otherwise agree, 
or it is otherwise prescribed, stands referred for inquiry and report to such 
one of the panel of referees as may be selected by the registrar or, if objec¬ 
tion, by the judge (s. 21 (3) ) of the county court, as if with the consent of 
the parties the matter had been so referred to him in pursuance of County 
Courts Act, 1919, s. 6 (s. 21 (2) ). 

In proceedings before the referee not moro than one expert witness on 
either side may be heard unless the referee or judge otherwise directs 
(s. 21 (4) ). 

For rules made under s. 21 (5), (7), see C. U. R., Ord. 50b (Stat. R. & O., 
1928, No. 164 ; 1930, No. 1024 ; 1934, No. 737), and R. S. C., Ord. 53d 
(1928, No. 165; 1931, No. 54). 

On dealing with the referee’s report the judge if he thinks fit may adopt, 
vary or disregard the findings. On appeal, the appellate court is bound 
by the findings of fact of the judge except where no evidence to support 
them or they are mixed questions of fact and law (Simpson v. Char ring ton, 
[1934] 1 K. B. 04, C. A.). 

Power of Tribunal to Extend Time. —Where the tribunal has fixed 
or allowed any period for the doing of any act or thing, the tribunal may, 
on an application being made by an} 7 party to the proceeding, either before 
or after the expiration of the period so fixed or allowed, extend that period 
(s. 22). 

Service of Notices. —Any notice, request, demand or other instrument 
under the Act must be in writing and may be served on the person on whom 
it is to be served either personally, or by leaving it for him at his last 
known place of abode in England or Wales, or by sending it through the 
post in a registered letter addressed to him there, or, in the case of a local 
or public authority or a statutory or a public utility company, to the 
secretary or other proper officer at the principal office of such authority or 
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company, and in the case of a notice to a landlord, the person on whom it 

is to be served includes any agent of the landlord duly authorised in that 

behalf s. 23 (1) ). 

Lnless or until a tenant of a holding has received notice that the person 
theretofore entitled to the rents and profits of the holding (hereinafter 
referred to as the original landlord ”) has ceased to be so entitled, and 
also notice of the name and address of the person who has become entitled 
to such rents and profits, any claim, notice, request, demand, or other 
instrument which the tenant must serve upon or deliver to the original 
landlord is deemed to have been served upon or delivered to the landlord 
of such holding (s. 23 (2) ). 

See also R. S. C., Ord. 53 d, rr. 1,8; C. C. R„ Ord. 50 b, rr. 2, 3, 4. 


XV 7 . Crown and Duchy Lands. —The provisions relating to these lands 
in Agricultural Holdings Act, 1923 (see Vol. I., Par. 580, notes, ante), as 
modified by Landlord and Tenant Act, 1927, Sched. II., Pt. I., apply 
(s. 24(1)). 


XVI. Ecclesiastical and Charity, Lands. —Similarly the modifica¬ 
tions in Sched. II., Pt. II., apply (s. 24 (2) ). As to where the landlord is 
the incumbent of a benefice, see s. 24 (3). 

XVII. Fees. —For fees of the Ministry of A. and F. in respect of trans¬ 
actions under the Act, see Stat. R. & O., 1928, No. 455. 

1083 , Statutory Provisions ... in Agricultural Leases. 

Note ( l ).—For statute law now in force, see Vol. I., Pars. 495 et seq., ante. 

1084 . Rules as to Husbandlike Management. 

Note ( n ).—See, further, Wedd v. Porter, [1916] 2 K. B. 91, C. A. 
(tenant from year to year of farm at a fixed rent, but otherwise under no 
express agreement, held under an obligation implied by law to use and 
cultivate the land in a husbandlike manner subject to the Agricultural 
Holdings Act, 1908 (8 Edw. 7, c. 28) ). 


1085 . 

1086 . 

1087 . 

1088 . 


1039 . 

1090 . 

1091 . 

1092 . 

1093 . 


Express Covenants as to Management. 

Note (c). —See Clarke-Jervoise v. Scull, [1920] 1 Ch. 382 (cultivate in a 
husbandlike manner, and not plough up any grassland ; tenant could not 
at end of term plough up land which he had laid down to permanent grass). 

(See original volume.) 

Agricultural Fixtures. 

Note ( l ).—See Vol. I., Pars. 591—596, and notes, ante. 

(See original volume.) 

Compensation for Crops and Tillages. 

Note (h ).—See also 1 Yeslocott v. Hahn , [1918] 1 K. B. 495, C. A. (alleged 
custom for landlord to supply materials for repairs held inconsistent with 
express provisions of lease). 

Compensation for Improvements. 

Notes (l), (m ).—See now Vol. I., Pars. 495 et seq., ante. 


Rights and Liabilities under Lease. 

Note (p). —Repd. ; see as to the power of a tenant for life to grant 
options, S. L. A., 1925, s. 51 ; Vol. XXV., Par. 1142, post. 

(See original volume.) 


Forfeiture of Materials and Damages. 

Note (y ).~For “ C. A., 1881,” read “ L. P. A., 1925, s. 146 
1048—1056, ante. 



Pars. 


Furnished House. 

Note (a ).—There is no implied warrant} 7 on the part of the tenant o 
furnished lodgings that he is fit to occupv them (Humphreys v. Miller* 
[1917] 2 K. B. 122, C. A.); see S. C. cited in Vol. XXIII., Par. 875, note (i), 

post. For a covenant for deliver} 7 in good order which on construction mae 
the tenant liable for damage by burglars, see Philliniore v. Lane (1925), 

L. T. 268. As to limitation on rent of houses let furnished, under Increase 
of Rent and Mortgage (Restrictions) Act, 1920, and amending Acts, see 
Par. 1074. notes, ante. 
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Note (e).—See, further, Collins v. Hopkins , [1023] 2 K. B. 617 (the war¬ 
ranty is broken where there is appreciable risk of an infectious disease, 
such as pulmonary tuberculosis, from which a recent occupier of the 
premises lias been suffering). 

(See original volume.) 

Flats* . , . ., , 

Note ( l ).—There is no implied warranty that an unfurnished nat is nt 
for human habitation (Cruse v. Mount , [1933] 1 Ch. 278). 

Note (m ).— For cases arising out of covenants, see Melles & Co. v. 
Holme , and Bishop v. Consolidated London Properties , Ltd., Par. 1001, 

note (o), ante. 

Note (n). —See also Mellon v. Henderson (1913), 50 Sc. L. K. 7Uo , 
Lucy v. Bawden, [1914] 2 K. B. 318, and Groves v. Western Mansions 
Ltd. (1916), 33 T. L. R, 76 (landlord not liable for injuries caused to wife 
of tenant by a defective staircase well known to her, on the ground, in 
the first case, that no obligation could be imposed on the landlord larger 
than the obligation to avoid traps; on the ground, in the second case, 
that proof of the existence of a concealed trap was essential); Fairman 
Perpetual Investment Building Society , [1923] A. C. 74, \ol. XXI., Par. 660, 
note (c), post ; Miller v. Hancock cannot be supported unless concealed 

danger is added as a fact. 

Note (p).— The duty to keep the roof in repair was held in Hart v. 
Rogers, [1916] 1 K. B. 646, to be absolute, but this cannot now be supported 
(sec Fairman's Case, supra). The duty is to take reasonable care to remedy 
the defects. Whether such duty arises out of contract between the parties 
or is imposed by law is not decided ; but even if the duty is regarded as 
purely contractual, it is not modified or excluded by the fact that the con¬ 
tract of tenanev has dealt with the landlord’s liability in regard to other 
portions of the" premises, such as staircases, not included m the demise 
(Cockbum v. Smith, [1924] 2 K. B. 119, C. A. (injury to health from damp 
due to defective guttering) ). For support of the opinion that the duty 
is imposed by common law, see Bishop v. Consolidated Properties , Ltd., 

supra , at pp. 261, 262. 

Note (r).—See also Cockbum v. Smith , supra. 


1096 . 


Door-porter. 

Note (d ).— See also Barnes v. Cily of London Real Properly Co., [1918J 
2 Ch. 18. 


1097 . 


1098 . 

1099 . 


1100 - 

1104 . 

1105. 


Maintenance of Licence. 

Note ( f ).—See also Mackusick v. Carmichael , [1917] 2 K. B. 581, cited 
in Par. 1108, infra. For construction of a covenant not to conduct the 
premises so as to lose the licences, see Saunders v. Young ds Co.'s Brewery, 

Ltd. (1925), 134 L. T. 319. 

Note (h).— See, further, Wootton v. Lichfield Brewery Co., [1916] 1 Ch. 44, 
C. A., where Williams v. Lassell and Sharman , Lid. (1906), 22 T. L. R. 443, 
cited in original volume, was distinguished, and it was held that a covenant 
by the lessee in a lease granted after the Licensing Act, 1904 (4 Edw. 7, 
e. 23), to insure against loss or forfeiture of the licence was limited to an 
insurance against loss or forfeiture through any act or omission on the 
part of the lessee, and did not extend to an insurance against loss by 
reason of redundancy, and that such a covenant was only a covenant of 

indemnity. 

(See original volume.) 

Tied House Covenants. 

Note (q). —See, further, Charrington cfc Co., Ltd. v. Wooder , [1914] 
A. C. 71 (the meaning of the words “ fair market price 75 in the tied houses 
trade considered). 

Note (s). —See title Intoxicating Liquors, Par. 42, ante. 

(See original volume.) 

Lessee’s Right to Assign. 

Note (e).—As to the right of a purchaser of leaseholds to require comple¬ 
tion in favour of a solvent nominee, see Curtis Moffat , Ltd. v. Wheeler, 
Vol. XXVIl., Par. 143, notes (71), (/?), post. 

Note (h). —Soo also Associated Omnibus Co., Ltd. v. Idris <0 Co., Ltd. 
(1919), 148 L. T. Jo. 157. 
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Covenant against Assignment or Parting 
Possession. 


with 


Note (i). As to the obligations of a covenantor under a covenant not 
to permit or suffer ' unauthorised acts, see Berton v. Alliance Economic 
Investment Co., [1922] 1 K. B. 742, C. A., Par. 1008, note (m), ante. 

Note (k ).—See also Bussell v. Beecham, infra. 

Noi e (n). Prom this first case, followed in Jackson v. Simons (see Par. 
1053, note (p), ante) and Chaplin v. Smith, [1926] 1 K. B. 198, C. A., it is 
clear t hat so long as the lessee retains legal possession of the premises he does 
not commit a breach of the covenant by permitting another person to have 
the use of them. See also Abrahams v. Mac Fisheries, [1925] 2 K. B. 18 
(breach of covenant against parting with possession of anv part). 

Compare Bainham Chemical Works, Ltd. v. Belvedere Fish Guano Co., 
Ltd., [1912] 2 A. C. 465 (company using premises as agents of the lessees ; 
permission to assign refused by lessor; lessees therefore had not divested 
themselves of occupation and remained liable for damage). 

A lessee cannot be said to part with possession of any part unless his 
agreement with his licensee wholly ousts him from legal possession of that 
part (Stening v. Abrahams, [193 i ] 1 Ch. 470 (erection of advertisement 
against wall; no breach) ). 

Note (q). —See, further, Chat ter ton v. Terrell, infra. 

1107. Involuntary Assignments. 

Note (r).—See Be Birkbeck Permanent Benefit Building Society, Official 
Beceiver v. Licenses Insurance Corporation, [1913] 2 Ch. 34 (as the society 
was an unregistered company its property was actually vested in the 
liquidator, hence he could assign without leave); but compare Cohen v. 
Popular Beslaurants, Ltd., [1917] 1 K. B. 480 (voluntary liquidation : 
breach of covenant to assign without leave), and Be Farrow's Bank, Ltd., 
[1921] 2 Ch. 164, C. A., Vol. V., Par. 753, note (o), ante (compulsory 
liquidation : breach of covenant to assign without leave). See also 
Associated Omnibus Co., Ltd. v. Idris db Co., Ltd., supra. 

1108. Effect of Death of Lessee. 


Note (h ).—See also Mackusick v. Carmichael , [1917] 2 K. B. 581 (sub¬ 
demise by underlessee with consent of original lessee held not to be breach 
of covenant by lessee not to part with possession of demised property 
without consent of original lessor). 


1109 . Covenant against Underletting. 

Note (k). —See Bichards v. Davies , [1921] 1 Ch. 90 (covenant not to 
underlet or permit any other person to use or occupy any part of the 
premises without permission : letting of the grass keep of a farm : breach). 

Note (l).— Wilson v. Bosenthal (1906), 22 T. L. R. 223—followed, see 
Cottell v. Baker (1920), 36 T. L. R. 208. But if the tenant further pro¬ 
ceeds to let the remaining part of the premises, thus sub-letting the whole, 
the contract is broken though the sub-letting of the first part may have 
been with the landlord’s consent (Chatterton v. Ferrell, [1923] A. C. 578); 
distinguish Boberls v. Enlaydc , Lid., [1924] 1 K. B. 335, C. A., where the 
covenant gave little protection to the landlord on account of a proviso 
that it should “ not apply-to any underletting of the premises or any part 
thereof for a term not exceeding three years.” 

Note (o).— See also Bussell v. Beecham, [1924] 1 K. B. 525, C. A. (“ not to 
assign or part with his lease or the premises demised or any part thereof ” 

■ means part with whole interest in the premises or in any part thereof; 
at least, there is no clear intention that mere parting with possession 
should work a forfeiture). 

1110 . Conditions of Lessor’s Consent to Assignment. 

Text and Note (r).— Consent not to be Unreasonably Withheld.— 

In all leases (see exceptions, infra), whether made before or after 25th 
March, 1928, containing a covenant, condition or agreement against assign¬ 
ing, underletting, charging or parting with the possession of demised 
premises or any part thereof without licence or consent, such covenant, 
condition or agreement, notwithstanding any express provision to the 
contrary, is deemed to be subject to a proviso to the effect that such licence 
or consent is not to be unreasonably withheld. This does not, however, 
preclude the right of the landlord to require payment of a reasonable sum 
in respect of any legal or other expenses incurred in connection with such 
licence or consent (Landlord and Tenant Act, 1927, s. 19 (1) (a) ). 
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This does not apply to a breach of contract which took place before 
25th March, 1928 (Gardner 6c Co. v. Cone , [1928] Ch. 955). 

Where a tenant desires to underlet, it is unreasonable for the landlord 
to require the sub-tenant to enter into a direct covenant with him to pay 
the rent reserved by the head lease (Balfour v. Kensington Gardens 
Mansions , Ltd. (1932), 49 T. L. R. 29). 

When Consent Not Required.— If the lease (supra) is for more than 
40 years, and made in consideration wholly or partially of the erection, 
or the substantial improvement, addition or alteration of buildings, and the 
lessor is Dot a Government department or local or public authority, or a 
statutory or public utility company, it is subject to a proviso to the effect 
that in the case of any assignment, under-letting, charging or parting with 
the possession (whether by the holders of the lease or any under-tenant 
whether immediate or not) effected more than 7 years before the end of the 
term no consent or licence shall bo required, if notice in writing of the trans¬ 
action is given to the lessor within six months after the transaction is 
effected (s. 19 (1) (b) ). 

This sub-sect, does not apply to agricultural holdings within Agricultural 
Holdings Act, 1923 ; and par. (b) does not apply to mining leases (s. 19 (4) ). 

For definitions, see s. 25 (1), Par. 1082, ante. 

Note (r).— For “ C. A., 1892, s. 3,” read “ L. P. A., 1925, s. 144.” By 
ibid., s. 205 (1) (xxiii.), “ fine ” includes a premium or foregift and any pay¬ 
ment, consideration, or benefit in the nature of a fine, premium, or foregift. 
A stipulation by a brewer that a “ free houso ” shall be a ” tied house ” for 
the remainder of the term assigned is a fine (Gardner Co. v. Cone , supra). 


1111. Arbitrary or Unreasonable Withholding of Consent. 

Note (e).—See, however, Shanly v. Ward (1913), 29 T. L. R. 714, 
C. A. ; Lewis and Allenby (1909), Ltd. v. Pegge, [1914] 1 Ch. 782 (applica¬ 
tion by lessee on 3rd April to sublet to respectable and responsible person, 
and no reply owing to secretary of landlord forgetting to put matter 
before landlord ; held that not subletting until 14th April was a reason¬ 
able time to wait, and that there had been no breach of covenant) ; 
Goldstein v. Sanders , [1915] 1 Ch. 549 (consent held not unreasonably 
withheld), if a lessee covenants not to object to sub-lease where the 
consent of his lessors has been obtained, he cannot withhold his consent 
to a sub-letting simply because it is a sub-letting; nevertheless, he is 
entitled to know’ the terms of the sub-lease before giving his consent 
(Fuller's Theatre and Vaudeville Co. v. Rofc, [1923] A. C. 435, P. C.). 

Note (/).—The burden of proof is on the plaintiff to prove that the 
consent is unreasonably withheld, and not on the defendant that he is 
justified in withholding it (Lewis and Allenby (1909), Ltd. v. Pegge, supra). 

Note (g). —See also Associated Omnibus Co. Ltd. v. Idris 6c Co. Ltd., 
supra ; Ideal Film Renting Co., Ltd. v. Nielsen, [1921] 1 Ch. 575 (assign¬ 
ment by old company in liquidation to reconstructed company ; though 
the new company was of a speculative character, consent was unreason¬ 
ably withheld): Re Winfrey and C hatter ton's Agreement, [1921] 2 Ch. 7 
(lessor not entitled to refuse because he desires to have personal occupa¬ 
tion of the premises). 

Note (i). —See, further, Ellis v. Allen, [1914] 1 Ch. 904 (relief from 
forfeiture refused, where lessee through forgetfulness sublet contrary to 
covenant). 


1112. Grounds of Refusal of Consent. 

Note (I:). —A condition, upon which consent will be granted, that the 
sub-lessee will not carry on a trade similar to that carried on by the 
lessor in adjoining premises where such clause is not in the original lease, 
is unreasonable (Premier Rinks, Ltd. v. Amalgamated Cinematograph 
Theatres, Ltd. (1912), 56 Sol. Jo. 536). When conditions of residence or 
personal conduct of licensed victualler’s business are not imposed by the 
terms of the tenancy, a refusal to consent to an assignment owing to 
non-compliance with conditions of this kind ig unreasonable ( Mills v. 
Cannon Brewery Co., Ltd., [1920] 2 Ch. 38); Re Winfrey and Chatter ion's 
Agreement, supra. The reason for refusal must be connected with either 
the personality of the assignee or the subject-matter of the lease (Houlder 
Bros. 6c Co. v. Gibbs, [1925] 1 Cb. 575, C. A.), but this principle was doubted 
in Viscount Tredegar v. Harwood , cited in Par. 1018, note (v), ante. The 
refusal may be on the ground that the proposed user is such-as a reasonable 
man might think to be undesirable (Premier Confectionery (London) Co. 
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V. London Commercial Sale Rooms, [1933] Ch. 904). A continuing breach 
oi a covenant to repair is insufficient reason for refusal—at least, where 
the disrepair is not very serious ( Farr v. Ginnings (1928), 44 T. L. R. 249). 

Note ( hi ). A refusal was upheld where a lessee proposed to erect a 
pavilion in the enclosure of Pembroke Square, Kensington, to be used 
in connection with tennis courts, on the ground that it would prejudicially 
affect the letting value of houses belonging to the lessor in the vicinity 
( Cartwright v. Russell (1912), 56 Sol. Jo. 467). 

Licences, Form and Effect. 

Note (?).—See, however, Millard v. Humphreys (1918), 62 Sol. Jo. 505 
(waiver by conduct of lessor). 

Note (r).— For “ L. P. A., 1859, s. 1,” read “ L. P. A., 1925, s. 143.” 

Remedy for Breach of the Covenant. 

Note (c). Proceedings brought against the assignee and not against 
the original tenant are, in the absence of the latter, sufficient declaration 
of an election to determine the tenancy under the forfeiture clause 
(Commissioners of Works v. Hull , [1922] 1 K. B. 205). An injunction niay 
be granted for a threatened breach of the covenant (Whelan v. McKinley 
(1921), 56 1. L.T. 21). 

Note (e).— See, further, Cohen v. Popular Restaurants, Ltd,, [1917] 
1 K. B. 480. 


(See original volume.) 

Agreement to Assign must be in Writing. 

Note (A-).— For “ Statute of Frauds, s. 4,” read “ L. P. A., 1925, s. 40 
title Sale of Land, Yol. XXV., Par. 495, post. 




Legal Assignment must be by Deed. 

Note (o).— For “ Peal Property Act, 1845, s. 3,” read “ L. P. A.. 1925, 
s. 52(1).” 

Note (?*).—L. P. A., 1S59, s. 21, and 0. A., 1881, s. 50, are repealed by 
L. P. A., 1925, s. 72. 


Registration of Title. 

Note ( t ).—As to leases for life or lives, or determinable on a life, after 
1925, see L. P. A., 1925, s. 149 (6) ; Par. 930, ante. L. T. A., 1875, 
ss. 11, 13, are replaced by L. R. A., 1925, ss. 8. 9 ; see title Real Pro¬ 
perty and Chattels Real, Yol. XXIV., post. Under the latter Act 
application cannot be made for independent registration of a lease unless 
it be a term of years absolute (see I,. R. A., 1925, s. 3 (xxvii.); Par. 860, 
ante) of which more than twenty-one years are unexpired. In place of 
Land Transfer Rules, 1903, rr. 50—67, see L. R. A., 1925, ss. 10—12, 
and Land Registration Rules, 1925, rr. 44 —17. For r. 53 of the former, 
see L. R. A., 1925, s. 8, provisoes (i.), (ii.). 

Note (u).—.S ee L. R. A., 1925, s. 123 (1). 

Note (a ).—See Land Registration Rules, 1925, r. 115 and Sched., 
Form 32 ; and as to transfer of part of land subject to a lease, ibid., r. 116 
and Sched., Forms 33, 34. 

Note (6).— See L. R. A., 1925, s. 135. 

(See original volume.) 


Burden of Lessee’s Covenants. 


Text. —By L. P. A., 1925, s. 79 (1), (3), a covenant made after 1925, 
relating to any land of a covenantor or capable of being bound by him 
shall, unless a contrary intention is expressed, be deemed to be made by 
the covenantor on behalf of himself, his successors in title and the persons 


deriving title under him or them, and, subject as aforesaid, shall have 
effect as if such successors and other persons were expressed. The rule 
extends to a covenant to do some act relating to the land, notwithstanding 
that the subject-matter may not be in existence when the covenant is 
made. In the case of a covenant restrictive of the user of land the expres¬ 
sion “ successors in title,” is deemed to include the owners and occupiers 
of the land for the time being (s. 79 (2) ). 

Note (g). —See, further, London County Council v. Allen , [1914] 3 K. B- 
642, C. A. (burden of a covenant not involving a grant held never to 
run w'ith the land at law, except as between landlord and tenant) ; til es 
Rquity, Par. Ill, ante ; Sale of Land, Par. 828, post. As to the law 
in Scotland, see Anderson v. Dickie (1915), 84 L. J. (r. 0 .) 219, H. L. 
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Spencer’s Case, First Resolution. 

Noth (/).—See also Howard de Walden {Lord) v. Barber (1903), 19 
T. L. R. 183 (covenant not to use so as t-o be a nuisance). 

Second Resolution. 

Note (m).—See Goldstein v. Sanders, [1915] 1 Cb. 549 (covenant not 
to assign without consent held binding on assigns although not men¬ 
tioned) ; Be Stephenson {Robert ) d' Co ,, [1915] 1 Ch. 802 (where a sub¬ 
lease for over seventy years provided that the lessees should not at any 
time during the term assign or sublet the premises, the word “ lessors 
including their executors, administrators or assigns, and the word 
“lessees” including their executors or administrators; held that there 
was not enough in the language of the sub-lease to negative the pre¬ 
sumption that a covenant restricting assignment ran with the land, and 
that the lessees could not assign or sublet without the consent of the 
lessors). 

Stat. (1540) 32 Hen. 8, c. 34, s. 1. 

Text and Note (q ).—These statutory provisions are now replaced by 
L. P. A., 1925, s. 141, see Far. 1042, ante. See also Sunderland Orphan 
Asylum v. River Wear Commissioners, [1912] 1 Ch. 191. The statute of 
1540 does not refer to covenants in law or implied covenants, but only to 
express covenants ; the assignee of the reversion can, therefore, sue a tenant 
who has held over after the expiration of the term, and who, in the absence 
of a concluded agreement, is to be regarded as a tenant from 3 'ear to year 
at a fixed rent, for breaches of the implied obligation^ of the tenancy ( Wexld 
v. Porter, [1916] 2 K. B. 91, C. A.). 

Note ( 5 ).—As to an agreement specifically enforceable, see. further, 
Gilbert v. Cossey (1912), 56 Sol. Jo. 363. 

Note ( t ).—See, further, Wedd v. Porter , supra. 


Stat. (1540) 32 Hen. 8, c. 34, s. 2. 

Text, Marginal Note and Note (w). —Stat. 32 Hen. 8, c. 34, s. 2, is 
repealed by L. P. A., 1925, s. 207, Sched. VII., and replaced by ibid. , s. 142, 
by which the obligation under a condition or of a covenant entered into by 
a lessor with reference to the subject-matter of the lease shall, if and as far 
as the lessor has power to bind the reversionary estate immediately expec¬ 
tant on the term granted by the lease, be annexed and incident to and shall 
go with that reversionary estate, or the several parts thereof, notwithstand¬ 
ing severance of that reversionary estate, and may be taken advantage of 
and enforced by the person in whom the term is from time to time vested 
by conveyance, devolution in law, or otherwise ; and, if and as far as the 
lessor has power to bind the person from time to time entitled to that 
reversionary estate, the obligation aforesaid may be taken advantage of 
and enforced against any person so entitled. 

Note (a). —See also Barnes v. City of London Reed Property Co ., [1918] 
2 Ch. 18 (agreement by landlord to provide housekeeper). Compare 
Patliserv. Dover Corporation (1914), 110 L. T. 619, cited in Par. 1008, ante. 


Benefit of Lessor’s Covenants. 

Text and Notes. —See, as regards covenants made after 1925, L. P. A. 
1925. s. 78 (1), by which a covenant relating to any land of the covenantee 
shall be deemed to be made with the covenantee and his successors in title 
and the persons deriving title under him or them, and shall have effect as 
if such successors and other persons were expressed. In the case of cove¬ 
nants restrictive of the user of land “successors in title” includes the 
owners and occupiers for the time being of the land intended to bo benefited. 

Note (c).—This continued liability of the original tenant exists whether 
the original agreement is under seal or not ( J. Betts & Sons , Ltd. v. Price 
(1924), 40 T. L. R. 589). 

Note (d).— See also County Hotel and Wine Co., Ltd. v. London and 

North Western Rail Co., [1918] 2 K. B. 251 (covenant that lessee shall 

have option to take lease of other property) ; affirmed on other grounds, 

[1921] 1 A. C. 85; Wcsthoughlon Urban Council v. Wigan Coal and Iron 

Co., [1919] 1 Ch. 159, C. A. As to Stat. 32 Hen. 8 , c. 34, s. 2, see Par. 1124, 
supra. 


Lessee’s Liability to Lessor on Covenants. 

Note (A).—See, further, Purchase v. Lichfield Brewery Co., [1915] 
1 K. B. 184 (agreement for please not under seal assigned by deed which 
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was never executed by assignee, who did not take possession ; held that 

here was no privity of estate between the lessor and assignee, and that 

he was not liable for rent). 


1127. 


Who are Liable as Assignees. 

I ext and Notes.—S ee, as regards restrictive covenants made after 1925, 

L. P. A., 1925, 8. 79 (2) ; Par. 1122, ante. 

Non: (f).—See Goldstein v. Sanders, [1915] 1 Ch. 549; Re Stephenson 

Co., Ltd., Poole v. The Co., [1915] 1 Ch. 802, cited in Par. 1122 

note (m), ante. 


*’ 01i ' (See, further, Strafford-upon-Avon Corporation v. Parker, 
i 191 1 j Iv. t>. 562 (executor de son tort of assignee paying ground rent 
in the name of deceased held not liable by estoppel upon the covenants of 
the lease); Par. 1144, post ; titles Estoppel, Par. 566, ante ; Executors 
ami Administrators, Par. 277, ante. 

Note (r). See Ashe v. Hogan , [1920] 1 I. R. 159 (the doctrine of 
/ n'libornf: v. II eir (1892), 67 L. T. 735, C. A., does not apply to the right 

<>f the lessor to restrain the breach of a negative covenant restricting user 

of the premises). 

Note (a). See also Purchase v. Lichfield Brewery Co., supra (assign¬ 
ment by way of mortgage). 


1128. 


Assignee of Part of Premises. 

Note (g).— See, further, Dooner v. Odium , [1914] 2 I. R. 411, C. A. 
(assigned of part of premises held not liable for entire rent, although the 
assignor being in possession only of the same part had covenanted to pay 
the whole rent, on the ground that there was no transfer of liability 
from the assignor to the assignee, but the creation of a new liability in 
t lie assignee proportional to the interest vested in him); Kcr v. Marquis 

°f Duffer in and Ava, [1934] N. T. 136, C. A. (the basis of apportionment 
is value). 


Note (*)—See, further, United Dairies , Ltd. v. Public Trustee, [1923] 
1 K. B. 469 (where a lease by assignment becomes vested in two tenants in 
common, the lessor is entitled to recover from either of them the whole of 
the damages for breach of covenant to repair). 


1129. 


1130. 


1131. 

1132. 

1133. 


Liability to Observe Negative Covenant. 

Text. Restrictive covenants entered into between lessor and lessee 
are not registrable as land charges, see L. C. A., 1925, s. 10 ( 1 ), Class D (ii.); 
Vol. XIII., Par. Ill, ante. 

Note (k).— Sec, further, London County Council v . Allen , [1914] 3 K. B. 
642, C. A. 

Note (m). See, further, Bcrton v. Alliance Economic Investment Co., 
[1922] 1 K. B. 742, C. A., Par. 1008, note (m), ante. 

Liability as between Adjoining Lessees. 

Note ( r ).—As to the meaning of the word “adjoining,” see Cave v. 
Horsell, [1912] 3 K. B. 533, C. A. ; Derby Motor Cab Co. v. Crompton 
and Evans Union Bank (1913), 29 T. L. R. 673. 

Note (?/).—See, further, Palliser v. Dover Corporation (1914), 110 L. T. 
619 (landlord being hound not to let for certain purposes, and having let 
to a tenant for other purposes with covenant that a tenant would not let 
for the forbidden purposes : held, the tenant having committed a breach 
of such covenant, that the landlord was not bound to take proceedings 
to enforce the covenant, not being a trustee for the benefit of the 
covenantee). 

/ 

Liability of Lessee after Assignment. 

Note ( x ).—But Humble v. Langston has been overruled by Spencer v. 
Ashworth Partington & Co., [1925] 1 K. B. 589, C. A., cited in Vol. V., 
Par. 316, note (b), ante. 

(See original volume.) 

Assignee’s Liability to Indemnify Lessee. 

Note (h). —See note (.r), supra. 

Note (i). —As to the right of an alien enemy lessee to claim an 
indemnity in an action against him, see Halsey v. Lowenfeld, [1916] 

2 K B. 707, C. A., cited in Vol. XXIII., Par. 288, note (k), post. 
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Note (l). —As to the position of a lessee and an assignee, where notice 
to determine a lease is given by an assignee other than an assignee in 
whom the legal estate is vested, see Stait v. Fenner, [1912] 2 Ch. 504. 

Apportionment of Rent. —By L. P. A., 1925, s. 190 (3), the rent may 
upon an assignment of part of land comprised in a lease for the residue of 
the terra or interest created by the lease be apportioned without the 
consent of the lessor, and in so doing the whole of the rent may be charged 
upon one of the portions of the land. Such an apportionment is binding 
upon the lessee and assignee, and their respective successors in title, but 
does not affect the rights of the lessor. Ibid., sub-s. 4, gives power to a 
lessee of any part of the land comprised in the leaso who is put to 
expense by reason of the failure of any person bound by the lease to pay 
the apportioned part of the rent, or of his breach of a covenant or condition 
contained in the lease, to recover by distress or by taking possession. 

(See original volume.) 

Express Covenant of Indemnity. 

Note (t). —See title Sale of Land, Par. 754, note (g), post. 

(See original volume.) 

Devise of Reversion. 

Notes (g), (t).—Read “ L. P. A., 1925, s. 151 (1).” 

Persons who can Enforce Covenants. 

Note (m). —See, in place of stat. 32 Hen. 8, c. 34, s. 1, L. P. A., 1925, 
s. 141 (1) ; Par. 1042, ante. The assignee of the reversion may enforce the 
covenants of a lease where the vesting of the reversion is the result of a 
private Act of Parliament ( Sunderland Orphan Asylum v. River Wear 
Commissioners , [1912] 1 Ch. 191). 

Note (6 ).—For “ C. A., 1881, s. 10,” read “ L. P. A., 1925, s. 141 (2) ” ; 
and see Blane v. Francis, Cole v. Kelly, Rye v. Purcell , and Par. 1042, 
note (0, ante. The sub-sect, deals only with procedure ; it does not entitle 
a cestui que trust to sue or distrain for the rent (Schalit v. J. Xculler, Ltd., 
[1933] 2 K. B. 79). 

Note (p). —J. A., 1873, s. 25 (5), is replaced by L. P. A., 1925, s. 98. 
See Schalit v. J. Nadler, Ltd., supra. 

Severance of Reversion. 

Note (?).—See Par. 1138, note ( m ), supra. 

Note (t). —See Par. 1138, note (o), ante. See, further, Blane v. Francis, 
supra. 

Text and Note (a). —Repealed by L. P. A., 1925, s. 207, Sched. VII. 
Notwithstanding the severance by conveyance, surrender, or otherwise of 
the reversionary estate in any land comprised in a lease, and notwithstand¬ 
ing the avoidance or cesser in any other manner of the term granted by a 
lease as to part only of the land comprised therein, every condition or right 
of re-entrv, and every other condition contained in the lease, shall bo 
apportioned, and shall remain annexed to the severed parts of the rever¬ 
sionary estate as severed, and shall be in force with respect to the term 
whereon each severed part is reversionary, or the term in the part of the 
land as to which the term has not been surrendered, or has not been avoided 
or has not otherwise ceased, in like manner as if the land comprised in each 
severed part, or the land as to which the term remains subsisting, as the 
case may be, had alone originally been comprised in the lease (s. 140 (1) ). 
The expression “ right of re-eutry ” includes a right to determine the lease 
by notice to quit or otherwise ; but where the notice is served by a person 
entitled to a severed part of the reversion so that it extends to part only of 
the land demised, the lessee may within one month determine the lease in 
regard to the rest of the land by giving to the owner of the reversionary 
estate therein a counter-notice expiring at the same time as the original 
notice (s. 140 (2) ). This overrules Re Bebington's Tenancy, Bebington v. 
Wildman, [1921] 1 Ch. 559. 

Where, however, the land demised is an agricultural holding within the 
meaning of the Agricultural Holdings Act, 1923, the tenant on whom notice 
to quit is served by the person entitled to a severed part of the reversion 
may, at any time within twenty-eight days of the service of such notice to 
quit, serve on the persons severally entitled to the severed parts of the 
reversion a notice in writing to the effect that he accepts the notice to quit 
as a notice to quit the entire holding given by the persons so severallv 
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1139 entitled to take effect at the same time as the original notice; and such 

(conid.). acceptance shall have effect as if it were the acceptance of a notice to quit 

to which t he said Act, s. 12 (7) (d) (see Vol. I., Par. 587, notes, ante), applies 

(L. T . A., 1925, s. 140 (2) (proviso), added by L. P. (Amendment) A., 
1926,8.2). ' ' 



1140. 


Extent of Right of Grantees of Reversion. 

Note (c).— But see now L. P. A., 1925, s. 141 (2), (3), and Par. 1042, 

note (r), ante. 


1141. Extent of Grantee’s Liability. 

Note (d ).—See Par. 1138, note (m), ante. 

Note (/ ). —0. A., 1S81, s. 11, is replaced by L. P. A., 1925, s. 142 ; Par. 
1124, ante. 


1142. 

1143. 

1144. 


Liability of Lessor after Assignment of Reversion. 

Note (g ).—See also Re Hughes, Ellis v. Hughes, [1913] 2 Ch. 491 
(liability tor performance of lessor’s covenants after lessor’s death where 
reversion specifically devised). 

Lease Devolves on Personal Representatives. 

Note (k). —See also Collis v. Flower, [1921] 1 K. B. 409. 

Liability of Executor as Assignee. 

Note (m). —See, further, Stratford-upon-Avon Corporation v. Parker, 
[1914] 2 K. B. 5G2 (executor de son tort of assignee paying ground rent 
in the name of deceased held not liable by privity of estate upon the 
covenants of the lease); titles Estoppel, Par. 566, ante ; Executors 
and Administrators, Par. 277, ante. 

Note (n).—See also Purchase v. Lichfield Brewery Co., [1915] 1 K. B. 
184, cited in Par. 1126, ante. 


1145. Avoidance of Executor’s Liability. 

Note (d ).—Replaced by the extended provisions of T.A., 1925, s. 26, as 
slightly amended by L. P. (Amendment) A., 1926, Sched., see Vol. XIV., 
Par. 589, note (g), ante. 

1146. Devolution on Bankruptcy. 

Notes (g), (h ).—See Bankruptcy Act, 1914, ss. 38, 53. 

Note (*)•—As to liability of liquidator in voluntary winding-up, see 
Re Levi 6 Co., Ltd., [1919] 1 Ch. 416. 
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1147- 

1149. 

1150. 

1151- 

1157. 

1158. 

1159- 

1162. 

1163. 


1164- 

1167. 

1168. 


1169. 


1170- 

1172. 

1173. 


1174. 

1175. 


1176. 


1177 . 


LIBEL AND SLANDER. 


(See original volume.) 

In the Way of his Trade etc. 

Note ( l ).—See Par. 1187, note ( q ), post. 

(See original volume.) 

Position in Slander where Words not Actionable 
per se. 

Note ( j ).—See also Leeiham v. Rank (1912), 57 Sol. Jo. Ill, C. A. 

(See original volume.) 

Companies and Corporations. 

Note (u). —See, further, Slazengers , Ltd. v. Gibbs (C.) <f? Co. (1910), 33 
T. L. R. 35, cited in Par. 1170, note (t), infra. A trade union has no such 
interest in an action between the secretary and a member, for libel as to 
justify them in paving any costs for which the secretary may be liable 
(Oram v. Hutt, [1913] 1 Oh. 259 ; affirmed, [1914] 1 Ch. 98, C. A.). As to 

friendly societies, see note (c), infra. 

Note (e).—Similarly as to a friendly society, see Irish People s Assurance 

Soc. v. City of Dublin Assurance Co., [1929] I. R. 25. 

(See original volume.) 

Claims in Respect of . . . Series of Transactions. 

Note (u ).— See also Browne v. Thomson & Co., [1912] S. 0. 359 
(defamation of a class). 

Proper Defendant is he who Published. 

Note (a).—In lines 21 and 20, p. 617, of this note, for “ now assigned ” 
read “ new assigned.” See, further, Hobson v. Ung (Sir IF. C.) & Co., 
[1914] 3 K. B. 1245, C. A. (plaintiff held not entitled to costs of issue 
of justification against co-defendant who had not pleaded that issue). 
As to costs against the innocent distributor of a libel, see Haynes v. 
De Beck (1914)", 31 T. L. R. 115, cited in title Practice and Procedure, 
Par. 329, note (c), post. 

(See original volume.) 

Statement . . . Published of . . . Plaintiff. 

Note (h ).— See also Cassidy v. Daily Mirror Newspapers, Par. 1198, 
note (i), post. 

(See original volume.) 

When Questions Should ... be Left to the Jury. 

Note ( o ).— See also Barber (Lionel) & Co. v. Deutsche Bank (Berlin) 
London Agency, [1919] A. C. 304, H. L. 

Statement Tending to Lower Another in Opinion of 
Men whose Standard of Opinion the Court will 
Recognise. 

Note (t). —It is actionable to say that the plaintiff is an alien enemy 
(Ilambourg v. London Mail, Ltd. (1914), Times, 29th October; Brunner 
v. Palmer , Mond v. Same (1914), Times, 9th December), or that a company 
of the directorate thereof is composed of alien enemies (Lyons (J.) <Ss Co., 
Ltd. v. Lipton, Ltd. (1914), 49 L. Jo. 542) ; see also Slazengers, Ltd. v. 
Gibbs (C.) <Sc Co., supra (statement that limited company “ being a German 
firm will be closed down ” held actionable, baing defamatory and made 
of the company in respect of its business and likely to cause damage) ; 
compare Re. Bechstein, Berridge v. Bechslein, London County and Westminster 
Bank v. Same (1914), 58 Sol. Jo. 864, cited in title Receivers, Par. 728, 
post; Myroft v. Sleight (1921), 90 L. J. (k. b.) 883, Par. 1185, note (p), post. 

Statement Imputing Immoral Conduct. 

Note (d). —See Jones v. Jones , [1916] 2 A. C. 481 (allegation that a 
schoolmaster had been guilty of adultery held not actionable in the 
absence of proof either that the words were spoken of him “ touching or 
in the way of his calling ” or that he had suffered special damage). 
Privilege and absence of malice may be pleaded in defence of an action 
for slander imputing immoral conduct (Gorman v. Moss's Empires Ltd 
(1912), 50 Sc. L. R. 1). 
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1178. Statement Imputing Fraud, Dishonesty etc. 

Note (h). —See Bendle v. United Kingdom Alliance (1915), 31 T. L. R. 
403, C. A., cited in Par. 1183, note (i), post. 

Statement Imputing Unchastity etc. 

Note (/).—See also Wakeford v. Wright (1922), 39 T. L. R. 107, C. A. 
Note (m). —An imputation of immorality against a man in his personal 
capacity is not actionable per se by reason of the fact that he is engaged 
in a profession or occupation in which a good moral character is specially 
requisite (Jones v. Jones, [1916] 1 K. B. 351, C. A.; affirmed, [1916] % 
A. C. 481); see also Par. 1187, note ( q), infra. 

Or other Moral Defects. 

Note (n). —See Hancock v. Stephens (1915), 31 T. L. R. 434, C. A. 
(letter that plaintiff’s statements “ were without foundation and were 
entirely distorted, inaccurate and grossly libellous,” held not capable of 

1179- defamatory meaning). 

1181. • (See original volume.) 

1182. Imputations as to Person (though not a Trader) being 

in Pecuniary Difficulties. 

Note (d). —As to the meaning of the words “ refer to drawer,” see 
Flach v. London and South-Western Bank , Ltd. (1915), 31 T. L. R. 334 
(held, in the circumstances, that the words were not libellous, and opinion, 
per Scrutton, J., that the words in their ordinary meaning did not mean 
that there was no money to pay the cheque, but amounted to a state¬ 
ment by the bank, “ We are not paying ; go back to the drawer and ask 
him to pay ”). 

1183. Statements Reflecting on the Plaintiff in the Way of 

Trade etc. 

Note (h). —Sec Gordon v. • Leng (John) <6 Co., [1919] S. C. 415 
(imputation of cowardice against Army officer). 

Note ( i ).—See Bendle v. United Kingdom Alliance, supra (held, that a 
statement suggesting that a wine which plaintiff advertised as “ really 
genuine nutritive meat wine ” contained such a ridiculously small 
quantity of beef extract that it could not really be strengthening and 
that plaintiff’s claim was absurd, imputed either dishonesty or a fraudulent 
capacity to plaintiff in the way of conducting his business, and was 
libellous). 

Note (1c ).—See also Thomas v. Moore , [1918] 1 K. B. 555, C. A. (con¬ 
spiracy to libel and slander officials of trade union) ; Myroft v. Sleight, 
infra ; M'Multan v. Mulhall and Farrell , [1929] I. R. 470. 

1184. Effect of Statement not Reflecting on Plaintiff Per¬ 

sonally. 

Note (l).—See also Leelham v. Rank (1912), 57 Sol. Jo. Ill, C. A. ; 
Ridge v. English Illustrated Magazine, Ltd. (1913), 29 T. L. R. 592 
(publication of magazine story falsely alleged by the author to have been 
written by plaintiff: damages awarded); Shapiro v. La Morta (1923), 
130 L. T. 622, C. A. (action for injurious falsehood). 

1185. When Does a Statement ... his Trade etc. ? 

Note (p).—See also Thomas, v. Moore, supra ; Slack v. Barr (1918), 

J. P. 91 (statement that engineer fitter is grossly unskilful workman) , 
Gordon v. Leng (John) <£? Co., [1919] S. C. 415 ; as to the expression 
“ quack ” when used with reference to a medical man, Grant v. Chisio in 
(1914), 51 Se. L. R. 203; Davies v. Rollestmi, [1920] W. N. 29, C. A- 
(particulars of ambiguous statement in claim); Myroft v. Sleight ( * » 

90 L. J. (ii. B.) 883 (the statement referred, not to plaintiffs so o 
conduct in his occupation, but to his action as a member of a trade union » 
Pryce <1* Son v. Pioneer Press (1925), 42 T. L. R. 29 (printing an pn 
lishing plaintiff's imprint constituted a libel) ; Tolley v. J. S. Fry ’ ^ ’ 

[19311 A. C. 333 (advertisement caricature of amateur golfer: capa ^ 
of defamatory meaning that he had accepted payment to the preju ic 
amateur status). 


1186. 

1187. 


(See original volume.) 

In the Way of his Trade etc. or Office of Profit. ^ 

Note (q ).—Words imputing adultery, profligacy, immoral condut 
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1187 

(contd,.). 


1188. 

1189. 

1190- 

1191. 

1192. 


1193. 


1194. 

1195. 


1196- 

1197. 

1198. 


1199. 


1200 - 

1201. 

1202 . 
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the like, whether referring to behaviour on a particular occasion or to 
conduct in general, even when spoken of a man holding an office or 
carrying on a profession or business, are not actionable without special 
damage unless they relate to his conduct in the office, profession or 
business, or the imputation is connected with his professional duties 
(Jones v. Jones, supra). 

(See original volume.) 

Statement not Actionable per se . . . 

Note (l). —For “ seems ” in the last line of this note read “ seem.” 

(See original volume.) 

Statements as to Offices of Profit. 

Note ( g). —See, further, Jones v. Jones, [1916] 2 A. C. 481, cited in 
Pars. 1177, note (d) t 1178, note (m), 1187, note (g), ante; Davies v. 
Rolleslon, supra (imputation on medical practitioner) ; Gordon v. Leng 
(John) cfc 6'o., [1919] S. C. 415. 

Statements as to Offices of Honour. 

Note (k). —See note ( g), sujjra. 

Statement Imputing Crime Punishable by Imprison¬ 
ment. 

- Note (m). — See Mills v. Kelvin and While, Ltd. (1913), 50 Sc. L. R. 331 
(circular sent out by directors of a company to members of the trade 
that plaintiff had been guilty of gross irregularities and was no longer in 
their sendee). 

Note (n). —See also Orrnislon v. Great Western Bail. Co ., [1917] 1 
K. B. 598 (railway company held not liable for unfounded charge made 
by railway porter against passenger of travelling without ticket) ; 
Mendelstcm v. North British Rail. Co., [1917] S. C. 442. 

(See original volume.) 

Words must Prima Facie be Understood by Court as 
Mankind would Understand Them. 

Note (6).—See also Ormiston v. Great Western Rail. Co., supra (“ You 
have been travelling first class with a third-class ticket ” held not to 
impute repeated offence). 

(See original volume.) 


Recourse to the Innuendo. 

Note (i). —Delete the words t; in its natural meaning ” from the last 
line of the text of this paragraph on p. 642. See also Shaw v. London 
Express Newspaper , Lid. (1925), 41 T. L. R. 475 (true description of a 
murder) ; Cassidy v. Daily Mirror Newspapers , [1929] 2 K. B. 331, C. A. 
(announcement of engagement of married man : ( 1 ) statement defamatory 
of wife as inference that she was unmarried ; ( 2 ) publishers’ ignorance of 
facts no defence) ; Ralston v. Ralston , [1930] 2 K. B. 238 (husband’s 
inscription, death of wife, on tombstone defamatory of his lawful wife 
from whom he was separated) ; British Russian Gazette, etc ., Ltd. v. 
Associated Newspapers, Ltd., [1933] 2 K. B. 616, C. A. (absence of evidence). 

Actual Words Must be Pleaded and Proved. 

Note (n). —As to when particulars of plaintiff’s statement of claim 
may be ordered, see Gaston v. United Newspapers, Ltd. (1915), 32 T. L. R. 
143, C. A., cited in title Pleading, Par. 928, note (/), post. The Law of 
Libel Amendment Act, 1888, s. 7, was repealed by the Indictments Act, 
1915 ; see Indictment Rules, 1916 (Stat. R. & O., 1916, No. 282), Form 27. 

Note (o). —It is enough to prove the substance of the words alleged, 
or of a material and defamatory part of them, see Tournier v. National 
Provincial and Union Bank of England, Ltd., [1924] 1 K. B. 461, C. A. 

(See original volume.) 


When no Cause of Action Disclosed. 

Note (6). —It is not the function of the court, on an application to strike 
out a statement of claim on the ground that it discloses no reasonable 
cause of action, to determine whether the words are capable of a defama 

tory meaning (Moore v. Lawson (1915), 31 T. L. R. 418, C. A.) ; see also 
title Pleading, Par. 879, note (e), post. 
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1203. 

1204- 

1206. 

1207. 


Definition of Innuendo. 

Note (c). —A plea of no libel covers innuendoes (Daly v. Irish Transport 
and General Workers' Union, [1926] I. R. 118). 

(See original volume.) 

Burden of Proof is on Him who Assigns a Meaning 
Other than Primary Meaning. 

Note (l). —See also Leng (John) <£• Co., Ltd. v. Langlands, [1916] S. C. 
(H. L.) 102 (plaintiff must show that the language, taken by itself, sup¬ 
ports the innuendo or that there is extrinsic evidence, extrinsic to the 
libel itself, which shows that that is the sense in which the words were 
intended to be construed); see also Mazure v. Stubbs, Ltd. (1918), 65 Sc. 
L. R. 765 ; Gardner v. Robertson, [1921] S. C. 132 (the statement in itself 
was not necessaril 3 r slanderous, and as the innuendo suggested by plaintiff 
merely paraphrased but did not add to the statement the action failed; 
meaning of the word “ bribe ” considered). 


1208. Where Innuendo is Required. 

Note (o). —In the 4th—8th lines of this note, read “ In Zenobio v. 
Axlell, supra, it was said that plaintiff should have set forth the original 
words, and then have translated them, showing their application to him ; 
the court there gave leave to plaintiff, on payment of costs, to amend his 
declaration by inserting the original words.” 


1209. 

1210. 


“ Slang Words.” 

Note (s). —See also Grant v. Chisholm (1914), 51 Sc. L. R. 203, cited 
in Par. 1185, note (p), ante. 

Where Imputation made Indirectly. 

Note (o). —See also Gordon v. Leng {John) & Co., [1919] S. C. 415. 


1211 . 

1212. 

1213- 

1214. 

1215. 


1216. 

1217. 

1218. 

1219- 

1220. 

1221. 


(See original volume.) 

Where there is an Innuendo. 

Note (g). —See further Broome v. Agar and Lockhart v. Harrison, infra; 
Lord Hamilton v. Glasgow Dairy Co., [1931] S. C. (H. L.) 67. 

(See original volume.) 

Duty of Judge . . . Case to . . . Jury. 

Note (/).—The finding of the jury will not be disturbed by grant of a new 
trial unless such a number of reasonable men could not arrive at such a 
finding, see Broome v. Agar (1928), 13S L. T. 098, C. A. ; Lockhart v. 
Harrison (1928), 139 L. T. 521, H. L. 

Libel. In Prosecutions. 

Note (q). —See also Weldon v. Times Book Co., Ltd. (1911), 28 T. L. R* 
143, C. A. (liability of circulating libraries). 

In Actions. 

Note ( 5 ).—See also Davies v. Rolleston, [1920] W. N. 29, C. A. (striking 
out paragraphs of claim in default of particulars). 

Who is and who is not a Third Party. 

Note (/ ).—See also Roff v. British and French Chemical Manufacturing 
Co., [1918] 2 K. B. 677, C. A. (privilege of business letter not lost by 
publication to clerk). 

(See original volume.) 

In Civil Proceedings. 

Note (o). —But Pullman v. Hill Co. as to publication to clerks so ax 
as in the ordinary course of business was not folld. in Osborn v. Boulter 
Son, [1930] 2 K. B. 226, C. A., where the statement in Par. 1265, post, 
was held to be the law on the point. Whether dictation to a typist is 6 
publication of a libel or a slander, see the different opinions in this cas • 
See, further, Powell v. Gclston, [1916] 2 K. B. 615 (A. at his father s 
wrote in his own name to defendant asking for information in con e . 
of plaintiff, and defendant's letter in reply was opened by the fa ier 
A.’s absence, the father staying at A.’s house : held that, as e en ^ 
did not know that the letter might probably be opened or seen by a P® # 
other than A., there was no publication of the libel contained in t e e ’ 
Morgan v. Wallis (1917), 33 T. L. R. 495 (dictation of bill of costs to typ 
clerk by a solicitor and transmission to blind client held no 0 
publication). 
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1222. 

1223. 


1224. 

1225. 


1226. 


1227. 


1228. 


1229. 

1230. 
1231- 

1232. 

1233. 


1234. 

1235. 
1236- 

1237. 

1238. 


1239. 
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(See original volume.) 

Publication by Mistake. 

Note (t). —See Huth v. Hulk, [1915] 3 K. B. 32, C. A. (where the libel 

was sent by post in an unsealed envelope bearing a halfpenny stamp, 
and, owing to the peculiarity of the address, was taken out of tho envelope 
and read by the butler of the addressee in breach of his duty ; held that 
there was no evidence of publication to the butler, and that a letter in an 
ungummed envelope was not to be treated like a postcard, and therefore 
the presumption that the letter would be read by a third person did not 
arise, and there was no publication to the post office in the absence of 
evidence that some one in the post office had in fact opened and read the 

letter). 

(See original volume.) 

Transmission by Postcard or Telegram. 

Note (c).—A s to the transmission of a libel in an ungummed envelope 
bearing a halfpenny stamp, see Huth v. Huth, supra. 

Note (d). —But see Osborn v. Boulter Son, supra. 

Duty of Person who has Libel in his Possession. 

Note (e). —Sec also Weldon v. Times Booh Co., Ltd., supra (liability of 
circulating libraries) ; Bottornley v. F. b . 11 oolworfh Co. (1932), *1-8 
T. L. R. 521, C. A. (sellers of magazines). As to costs against the innocent 
distributor of a libel, see Haynes v. He Beck, Vol. XXIII., Par. 329, note (c), 
post. If the distributor of a libel was under a contract with the author not 
to disclose it he is liable to the author, but the damages are only nominal 
[Weld-Blundell v. Stephens, [1920] A. G. 956 ; Brad streets British, Ltd. v. 
Mitchell, [1983] 1 Ch. 190). 

Civil Liability for Publication by General Agent. 

Note [h). —See also M'Adam v. City and Suburban Dairies, Ltd., [1911] 
S. C. 430 (slander uttered by servant not within the scope of his employ¬ 
ment) ; Aiken v. Caledonian Rail. Co., [1913] S. 0. 66 (slander by manager 
outside the scope of his authority). 

Note (i ).—See London Association for Protection of Trade v. Qreenlands, 
Ltd., [1916] 2 A. C. 15, where an action for libel was wrongly brought 
against an unincorporated association. 

Printers. 

Note ( k ).—As to the effect of privilege and malice in the author of tho 
libel, see Smith v. Streatfeild, [1913] 3 K. B. 764. 

(See original volume.) 

Publication at the Request of Another. 

Note ( o ).—See, further. Smith v. Streatfeild, supra. 

(See original volume.) 

Discovery of Name of Printer, etc. 

Note (.<?).—See also Hillmans Airv'ays, Ltd. v. Societe Anonyme 
IT Editions Aeronantiques Internationales, [1934] 2 K. B. 356 (right now 
enforceable by interrogatories). 

(See original volume.) 

Publication by Repetition. 

Note (c).— See Weld-Blundell v. Stephens, [1920] A. C. 956. 

(See origin/d volume.) 

Defence must be Pleaded Affirmatively. 

Note (l). —For circumstances in which plaintiff may he ordered to give 
further and better particulars before delivery of defence, see British Legal 
and United Provident Assurance Co., Ltd. v. Sheffield (Baron), [1911] 1 I. R. 
69 ; Gaston v. United Newspapers, Ltd. (1915), 32 T. L. R. 143, 0. A. For 
further explanation of the “ rolled up plea,” see Aga Khan v. Times 
Publishing Co., [1924] 1 K. B. 675, C. A., Par. 1282, note (a), post. 

Defence of Justification Confesses and Avoids. 

Note (m).—A defendant in an action for damages for repeating a state¬ 
ment which he had previously admitted to be false and undertaken not to 
repeat, is not barred from pleading the truth of such statement although 

ho might not have any defence to an action for breach of the undertaking 
(R. v. S., [1914] S. C. 193). S 

(See original volume.) 
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1241. 


1242- 

1244. 

1245. 



1246. 

1247. 

1248- 

1252. 

1253. 


1254. 


1255- 

1256 


Defendant Justifying as to Part only must Make 
Severance. 

Note («).—See, further, Wootlnn v. Sievier, [1913] 3 K. B. 499, C. A. 

(See original volume.) 

Justification of a General Charge. 

>.ote (e). —See, further, I Vootton v. Sievier, supra ; Maisel v. Financial 
Times, Ltd. (No. 1) (1915), 84 L. J. (k. b.) 2145, H. L. (plaintiff’s state- 
ment of claim pleaded that defendants had published a libel charging him 
with a specific dishonest act, and generally of being dishonest: held 
that defendants were entitled to justify not only the actual words of the 
libel, but the meaning ascribed to them by the innuendo, and to give par¬ 
ticulars to show why they said that plaintiff was dishonest), followed in 
MacGraih v. Black (1926), 95 L. J. (k. b.) 951 ; Maisel v. Financial Times , 
Lid., [1915] 3 K. B. 336, C. A. (circumstances [supra) in which particulars 
of justification in respect of events happening within a reasonable time 
after the date of publication were allowed). In a general allegation by 
way of justification of general character and reputation, e.g., that the 
plaintiff was of a character to commit dishonest acts if he got the chance, 
or that he was addicted to drink, the court will not exclude particulars 
of events in support of the allegation which happened within a reasonable 
time after the date of publication of the alleged libel (Maisel v. Financial 
Times, Ltd., supra). 

Particular Must be Relevant. 

Note (g). —See also Godman v. Times Publishing Co., [1926] 2 K. B. 273, 
C. A., where the court refused to strike out particulars where future rele¬ 
vancy was in doubt and the questions of discovery and admissibility of the 
facts as evidence would not bo prejudiced by the order. 

Embarrassing Defence. 

Note (h). —See R. S. C., Ord. 22, r. 1 (1913). 

(See original volume.) 

Proof of Justification. 

Note (k). —See, further, Wootton v. Sievier, supra. 

(See original volume.) 

Application to all Courts. 

Note (g). —See also Tughan v. Craig, [1918] 1 T. R. 245 (recorder). 

Note (h ).—See also Slack v. Barr (1918), 82 J. P. 91 (statement by 
witness before statutory arbitration tribunal held privileged) ; Co-part¬ 
nership Farms, Lid. v. Harvey-Smith, [1918] 2 IC. B. 405 (statement by 
member of military tribunal); see also Oerhold v. Baker (1918), 35 
T. L. R. 102, C. A. ; O'Connor v. Waldron, [1935] A. C. 76, P. C. 

Note (i). —See also O'Connor v. Waldron, supra. 

But Only to Tribunals Acting Judicially. 

Note (k ).—Licensing justices dealing with an objection to a renewal 
of a licence at their annual meeting do not constitute a court to which 
the privilege attaches ; but assuming the meeting to be a court in law, 
an objector to the renewal of a licence is not a person entitled to claim 
privilege ; such privilege, moreover, does not extend to notices of objec¬ 
tion served on the superintendent of police and on the owners of the pre¬ 
mises (Attwood v. Chapman, [1914] 3 K. B. 275). See also Veal v. Heard 
(1930), 46 T. L. R. 448 (letters of objection to grant of moneylenders 
licence sent to the justices' clerk ; not absolutely 7 privileged but sent on 
a privileged occasion). The Court of Referees under Unemployment 
Insurance Act, 1920, merely discharges administrative duties, and there¬ 
fore the privilege does not apply ( Collins v. //. Whileway & Co., [1927] 

2 K. B. 378). 

Application to all Proceedings. 

Note (l). —See, further, Beresford v. White (1914), 30 T. L. R. 591, C. 
(interview between solicitor and person who might or might not be in a 
position to be a witness on behalf of solicitor’s client in a complicate 
petition for a declaration of legitimacy, held absolutely privileged). 

As to privilege when the relation of solicitor and client is establish » 
see More v. Weaver and Minter v. Priest , Par. 1264, note (n), post. 

[See original volume.) 
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Affairs of State. 

Note (r).—See also Adam v. Ward , [1917] A. C. 309 (publication alleged 
to be excess of privilege held not to be unduly wide). 

Official Communications. 

Note ( t ).—Though the communication relates to commercial matters 
of the State, it may be absolutely privileged (M. Isaacs Sons v. Cook , 
[1925] 2 K. B. 391). 

(See original volume.) 

Duties of Judge and Jury. 

Note ( d ).—See, further, Towell v. Fallon (1913), 47 I. L. T. 170 ; Minter 
v. Priest, supra. As to the duty of the judge to determine whether the 
privilege has been exceeded, see Adam v. Ward, supra. 

Absence of Malice. 

Note (e).—-See also Baird v. Wallace-James (191G), 85 L. J. (p. c.) 193, 
H. L. 


Correspondence of Duty or Interest. 

Note (i). — Sec also ltoff v. British and French Chemical Manufacturing 
Co., [1918] 2 K. B. 677. C. A. (privilege for communication by party 
interested in appointment of arbitrator) ; Chapman v. Ellesmere, infra. 

Illustration : Character of Servant. 

Note (k). —See also A. B. v. X. Y., [1917] S. C. 15 (statements in 
discharge of defendant’s duty to prevent employees associating with 
dismissed employees suspected by him of sodomy). 

Duty of Defining . . . Privileged Occasion. 

Note (l). —Sec Adam v. Ward, supra, where in the Court of Appeal, as 
reported in (1915), 31 T. L. R. 299, C. A., the dictum of Lord Tenterden, 
C.J., in Cox v. Feeney (1S63), 4 F. & F. 13, at p. 18, referred to in original 
volume, and the statement of Phillimore, J., in Mangena v. Wright, 
[1909] 2 K. B. 958, at p. 97S, were doubted. The publication by a public 
body of its proceedings or conclusions in a matter of public interest, is 
not on that account and without more privileged. If the matter is matter 
of public interest and the party who publishes it owes a duty to com¬ 
municate it to the public, the publication is privileged, and in this sense 
duty means not a duty as a matter of law, but a duty recognised by 
English people of ordinary intelligence and moral principle, but at the 
same time not a duty enforceable by legal proceedings whether civil or 
criminal ( Adam v. Ward, supra , at p. 304). See also Watt v. Longsdon, infra. 
Note (m). —See also Watt v. Longsdon , infra. 

Note (n). —See also London Association for Protection of Trade v. Green- 
lands, Ltd., [1916] 2 A. C. 15 (where a member of an unincorporated trade 
protection association, not trading for profit, made inquiries about the 
commercial credit of a person with whom he proposed to trade and was 
furnished by the secretary of the association with a report which had been 
obtained from a third person and was defamatory : held that the occasion 
was privileged, as the secretary acted as the confidential agent of the 
member, and, per Lord Buckmaster, L.C., as it would have been a per¬ 
fectly reasonable occasion for inquiries honestly made on the member’s 
behalf by a proper agent, and the fact that the inquiry was made through 
the means afforded by his membership of the association, which had been 
formed to provide an agent through whom such inquiries were to be made, 
could not of itself take away the privilege that would have existed if the 
association had never intervened ; but, per Lord Loreburn, that it was not 
a privileged occasion, if the agent was regarded as acting in that capacity 
for the association as a whole, as their methods were not salutary and 
did not deserve protection); Elkington v. London Association for Pro¬ 
tection of Iraae (1911), 28 T. L. R. 117 (hat issued to members of voluntary 
society for the protection of trade); Barr v. Musselburgh Merchant’s 
Association, [1912] S. C. 174 (inclusion of trader’s name in “ black list ") • 
Couptr v Balfour of Burleigh (Lord), [1913] S. C. 492 (complaint by rate- 

v wZ n “ to , th : “ anage r nt of a ; ^ ray v . 

» yhe, 11916] S. C. 3o6 (complaint by pariah minister as to a candidate for 
eldership); Baird v. \\ allace-James (1916), 85 L. J (p c ) 1Q3 TT T 

(letter by president of district nursing association to chairman of parish 
council m reference to a circumstance which she believed to show that 
the medical ofliccr was not duly regarding the directions he had revived 
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to call in the district nurse when necessary: occasion held privileged, 
notwithstanding that the patient, an old age pensioner, was not in receipt 
of poor relief, but was plaintiff's private patient); Lyal v. Henderson , 
[1016] S. C. (H. L.) 167 (dispute between members of school board ); A. B. 
v. X. Y., supra (information by manager to employees explaining why he 
had dismissed two of the staff: occasion held privileged). The insertion 
in a trade journal of the name of a tradesman against whom judgment 
in default has been given is not necessarily to be read as an innuendo that 
the trader is unable to pay his debts ( Stubbs , Ltd. v. Russell , [1913] A. C. 
386); see Stubbs v. Mazure, [1920] A. C. 66. To protect those who are 
not able to protect themselves is a duty which every man owes to society 
(Jenoure v. Delmexje , [1891] A. C. 73, P. C., at p. 77), and there is no higher 
social duty than for one person, who is interested in the welfare of the 
poor, to urge on another person, who can help, the propriety of assisting 
those who are in sickness, if it is done in good faith (Baird v. Wallace- 
James, supra). See, further, Sevenoaks v. Latimer (1919), 54 I. L. T. 11 
(postmaster inquiring from friend as to misappropriation of postal order' 
by person whom he alleged to be guilty: no privilege); Cochrane v. 
Young, [1922] S. C. 696 (complaint by staff concerning secretary read to 
pensions committee and officials by chairman: privilege); M'Keogh v. 
Moran, [1927 ] I. R. 348 (solicitor’s letter to client; matter not reasonably 
relevant to the purposes of the letter was not privileged); Hay ford v. 
Forrester-Raton, [1927] S. G. 740 (missionary’s appeal for funds: person 
canvassed inquired from friend as to character : reply sent to committee ; 
occasion privileged and malice could not bo inferred from such action); 
Watt v. Longsdon , [1930] 1 K. B. 130, C. A. (friend’s communication to a 
wife of her husband’s alleged delinquencies ; on facts, no duty and not 
privileged). 

Where a jockey has been warned off the Turf, the publication of the 
decision of the agreed domestic tribunal in the terms reached by that 
tribunal in the medium of communication, the Racing Calendar, chosen 
by the parties is privileged ; but the publication to other news agencies 
is not {Chapman v. Ellesmere, [1932] 2 K. B. 431, C. A.). 

Comments in a newspaper on proceedings at a meeting of a local 
authority are not privileged (Stand? n v. South Essex Recorders, Ltd. 
(1934), 50 T. L. R. 365). 

Solicitors and Clients. —Communications passing between solicitor 
and client with reference to matters about which the client desires pro¬ 
fessional advice are absolutely privileged provided they are relevant to such 
matters (More v. Weaver, [1928] 2 K. B. 520, C. A. ; not follg. Morgan v. 
Wallis (1917), 33 T. L. R. 495); but in Minter v. Priest, infra, the correct¬ 
ness of this decision was left open. 

Communications passing between solicitor and prospective client with 
a view to retaining the solicitor on professional business are privileged, 
oven though the solicitor does not accept the retainer (Minter v. Priest , 
[1930] A. C. 558). Obtaining a loan for a client for the deposit on the 
purchase of real estate is professional business, and hence conversations 
relating thereto are privileged (ibid.). 

Where the relationship of solicitor and client is established, a conversa¬ 
tion to secure privilege must be such as, within a very wide and generous 
ambit of interpretation, must be fairly referable to the relationship (ibid., 
p. 568) ; see also ibid., p. 581. 

Qualification of, or Exceptions to, General Definition. 

Note (p ).—See also Adam v. Ward, [1917] A. C. 309 (publication in 
newspapers of reply to speech in Parliament held not to be excess o 
privilege) ; cf. Chapman v. Ellesmere, supra. 


Reasonable Introduction of Third Persons . . • 

Note (q). —See also Barber (Lionel) <k Co. v. Deutsche Bank (Ber in) 
London Agency, [1919] A. C. 304, H. L. (report of dishonoured bill to 

business correspondents privileged in absence of express malice). 

Note (c).— See also Roff v. British and French Chemical Manufac urn 
Co., [1918] 2 K. B. 677, C. A. ; M. Isaacs ds Sons v. Cook, [192o] l • 
391 ; M l Keogh v. Moran, supra ; Osborn v. Boulter <L Son, [193 JJ • ' 

226, C. A. (letter dictated to typist who read out from her notes , ^eas 
able course of business) applying the statement in the text and no o g* 
Pullman v. Hill <4* Co. 
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Presence of Third Persons. 

Note ( d). —See, further, Suzor v. Buckingham , [1914] S. C. 299 (false 
accusation of theft made in the presence of plaintiff’s wife). 

Note (c).—S ee also A. B.v. X. Y., supra . 

(See original volume.) 

Reports. 

Note (k ).—This privilege does not extend to proceedings before a 
domestic tribunal such as the Jockey Club (Chapman v. Ellesmere , supra, 
at p. 475, dissenting from Cookson v. Harewood, [1932] 2 K. B. 478, n., 
at p. 485). 

(See original volume.) 

Fair and Accurate Reports in Newspapers of Certain 
Meetings. 

Notes ( q) y (r).—See, further, Sliarman v. Merritt and Hatcher , Ltd. 
(1916), 32 T. L. R. 360 (publication in a newspaper of statements, con¬ 
cerning the manager of a public cemetery, in a borough council agenda 
paper, which were adopted without being read in public at a meeting 
which was open to the public, held a publication of a matter of publio 
concern and for the public benefit). 

As to comments on proceedings, see Standen v. South Essex Recorders , 
Ltd., Par. 1264, note ( n ), ante. 

Fair Comment. 

Note (0-—In an action for libel in which the defondant pleads fair 
comment, the judge, before leaving the question of fair comment to the 
jury, must be satisfied that the defamatory inference can reasonably be 
drawn from the stated facts. Tf it can, it is for the jury to sav whether 
it ought to be drawn (Homing Pigeon Publishing Co ., Ltd. v. Racing 
Pigeon Publishing Co., Ltd. (1913), 29 T. L. It. 389). 

Note (<z).—W here the “ roiled up plea ” in the form given in Par. 1238, 
note (l) (4), is used, the court wfill not order the defendant to indicate 
which are statements of fact and which are statements of opinion, for that 
is for the jury to determine ; nor will the court order him to give particulars 
of the facts on which the comment is based, where (as in this form) he 
has limited his plea to the “ said facts,” the facts stated in the libel (Aga 
Khan v. Times Publishing Co ., [1924] 1 K. B. 675, C. A.). The plea is a 
pica of fair comment only, see SuXherlnnd v. Slopes , [19251 A. C. 47, following 
the dictum in Digby v. Financial News , Ltd. 

Where the deft, pleads fair comment on matters of public interest, he 
may give particulars of the facts on wdiich he made his comments, though 
they are defamatory of the pltf. and there Is no plea of justification (Burton 
v. Board , [1929] 1 K. B. 301, C. A.). 

For comment on Lyons' Case and as to wdiether facts relied on are limited 
to those set forth in the libel, see Wheatley v. Anderson and Miller , and 
Par. 1288, note ( g), infra. 

How Far Defence is Available. 

Note (b). —See, further, Arnold v. King-Emperor , [1914] A. C. 644, 
P. C., as reported in (1914), 83 L. J. (p. c.) 299 (no kind of privilege held 
to attach to the profession of the Press as distinguished from members 
of the public). 

(See original volume.) 

Examples of Matters of Public Interest. 

Note (i ).—See Adam v. Ward, [1917] A. C. 309 (plaintiff attacked 
in Parliament his late superior officer in the Army, and the Army 
Council, after investigation, having found that the charges brought 
by plaintiff were unfounded, instructed defendant, the then Permanent 
Under-Secretary for War, to publish an official answer (the libel), the 
publication being extended to the colonies and made to certain Army 
agents ; held that the matter was of public interest, that the publication 
was not made to a public larger than that which w r as entitled to receive 
it, that the occasion was privileged, and that defendant was not liable); 

Par. 1264, note ( l ), ante ; Leng (John) & Co., Ltd. v. Longhands, [1916] S. C. 
(H. L.) 102. 

It Must Not Misstate Facts. 

Note (g). See, further, Wheatley v. Anderson and Miller, [1927] S. C 
133 ( opinions, that facts which are independent of those stated in the libel 
may not be proved in support of the plea). 
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(See original volume.) 

Malice. 

Note (m ).—It is not necessary to plead express malice in the reply 
where malice is alleged in the claim and met by a defence of privilege 
(Smith v. Lewis (1917), 33 T. L. R. 195); see also Gerhold v. Baker (1918), 
35 T. L. R. 102, C. A. 

(See original volume.) 

Burden of Proof and Functions of Jury. 

Note (v ).—See Adam v. TC ard, supra (the judge asked the jury whether 
the subject-matter was of public interest, and whether there was a duty 
to make the communication : held that neither question was for the jury, 
but that the whole question was for the judge). 

Fair Comment distinguished from Justification. 

Note (a). —See, further, Burton v. Board , Par. 1282, note (a) y ante. 

Note (d ).—But difficulty may arise in applying thi3 rule to the answers 
of the jury see Sutherland v. Stapes, [1925] A. 0. 47, where they had given 
a verdict of justification but comment unfair. 

Absence of Malice ... in Qualified Privilege. 

Note (e ).—See also Barber (Lionel) & Co. v. Deutsche Bank (Berlin) 
London Agency , [1919] A. C. 304, H. L. (absence of express malice). As 
to pleading express malice in reply, see Smith v. Ijewis , supra. 

Note (/).—See also Couper v. Balfour of Burleigh (Lord), [1913] S. C. 
492 (complaint by ratepayer imputing misconduct to matron of hospital). 

What is Malice. 

Note (g ).—As to malice, see, further, Couper v. Balfour of Burleigh 
(Lord), supra. 

What the Plaintiff Must Prove. 

Note (l ).—As to what are special circumstances forming an exception 
to the rule that a newspaper need not give sources of information, see 
Lyle-Samuel v. Odharns, Ltd., [1920] 1 K. B. 135, C. A. 

Note (n). —See, further, Suzor v. Buckingham, [1914] S. C. 299 (false 
accusation of theft made to employee by manager who was jealous of 
and desired the employee’s dismissal). 

Note (p). —See, further, Suzor v. M l Lachlan, [1914] S. C. 306 (accusa¬ 
tion of theft made by employer without investigating the circumstances). 

Note (g ).—See also British Railway Traffic and Electric Co. v. C. R. C. 
Co. and Ijondon County Council, [1922] 2 K. B. 260 (publication by hirer 
of motor lorry of registration book in which the holder of the book is 
treated as the owner of the lorry ; slander of title). 

When Question Should ... be Left to Jury. 

Notes ( s ), (a ).—See also A. B. v. X. Y., [1917] S. C. 15 ; Adam v. 

1 Yard, [1917] A. C. 309 (duty of judge to decide whether privilege has 
been exceeded). 

Intrinsic Evidence. 

Note (b ).—See also Lyal v. Henderson, [1916] S. C. (H. L.) 167 ; A. B- 
v. X. Y., supra (strong language not held inconsistent with defendant s 
fair and honest belief reasonably entertained by him) ; Adam v. Ward, 
supra ; Hay ford v. Forrester-Baton, Par. 1264, note (n), ante. 

(See original volume.) 

Evidence of Malice Material to Defence. 

Note (l ).—As to pleading express malice, see Smith v. Lewis , supra. 

(See original volume.) 

Other Defences. 

Note (n ).—As to the defence that no action lies where an action ^ r n ^ : 
maintainable in the country of publication, see M. Isaacs ck Sons v. Coo 
[1925] 2 K. B. 391, and Vol. VI., Par. 369, notes, ante. 

(See original volume.) 

Actions for Slander . . . Words not Actionable per se. 

Note (d ).—See also Leetham v. Rank (1912), 57 Sol. Jo. Ill, C. 

Actions on the Case. 

Note (g ).—See also Shapiro v. La Morta (1923), 130 L. T. 622, C. A. 

(See original volume.) 
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When New Trial... on Ground of Excessive Damages. 

Note (i). —See also Barber (Lionel) & Co. v. Deutsche Bank (Berlin) 
London Agency , [1919] A. C. 304, H. L. (damages reduced by consent 
and no substantial wrong or miscarriage caused by misdirection). 

(See original volume.) 

Express Malice. 

Note (/). —As to pleading express malice, see Smith v. Lewis , supra. 
(See original volume.) 

Proof of Manner of Publication. 

Note (n). —See, further, Smith v. Paton, [1913] S. C. 1203 (a slander 
was alleged to have been uttered 4 * on or about 12th March, 1912, but 
was in fact uttered in February, 1912 ; defendant held entitled to judgment 
on account of the discrepancy in the dates). 

General Evidence of Plaintiff’s Bad Reputation. 

Note (q ).—See also Hobbs v. Tirding & Co [1929] 2 K. B. 1, C. A. 

(See original volume.) 

Offer of Apology. 

Note (/).—See, further, R. v. S. y [1914] S. C. 193, cited in Par. 1239, 
ante. In Weber v. Birkett, [1925] 1 K. B. 720, a form of apology disclosing 
the amount paid into court was disapproved. 

Defence under Lord Campbell’s Act, s. 2. 

Note (n).— The amount (semble also the fact) of payment into court 
must not be communicated to the jury. It is contempt of court to publish 
before trial that a particular sum has been paid to plaintiff’s solicitor, see 
It. v. Wealdstone News (Editor) (1925), 41 T. L. K. 508, and Vol. VII., Par. 
014, note (i), ante. 

Failure of Defence. 

Note (o).—See now Ord. 22, rr. 1, 0 (1933). 


(See original volume.) 

Payment into Court. R. S. C., Ord. 22, r. 1. 

Text and Note ( q). —Now allowed, see Ord. 22, r. 1 (1933), and as 
to costs, r. 6 ; as to payment out in full satisfaction of the claim, see 
r 2 (1)—(3) ; as to public vindication of plaintiff, r. 2 (4) ; Wolseley v. 
Associated Newspapers, Lid., [1931] 1 Iv. B. 448, (_. A.; Vol. XXI1L., lar. 
259, post. Where money is paid into court in respect of libel and in respect 
of slander, but the jury are unable to discriminate between the amount of 
damages for each, there is no valid verdict, see Weber v. Birkett , [1925] 
2 K. B. 152, C. A. 


Particulars . . . Character of Plaintiff. 

Note (t). —See, further, Hobbs v. Tirding Co., [1929] 2 K. B. 1, C. A. 
(See original volume.) 

Loss of Particular Customers. 

Note (g). —See also Leetham v. Rank (1912), 57 Sol. Jo. Ill, C. A. 

(See origuuil volume.) 

In Actions of Slander for Words not Actionable per se. 

Note (lc). —See also Ormislcm v. Great Western Rail. Co., [1917] 1 K. B. 
598, and Mandelston v. North British Rail. Co., [1917] S. C. 442, cited in 
Par. 1193, note (n), ante. 

To Restrain Publication of Libel. 

Note (o). —This sub-section of the Judicature Act is now S. C. J. (Con¬ 
solidation) Act, 1925, s. 45. 


Interim Injunction. 

Note (r ).—Now ibid., s. 45. 

Exercise of Jurisdiction. 

Note (s). —See also London Motor-Cab Proprietors’ Association and 
British Motor-Cab Co., Ltd. v. Twentieth Century Press (1912), Ltd. (1917), 
34 T. L. R. 68 (injunction against printers refused). 

Note (t).—See, further, Lyons (J.) & Co., Ltd. v. Lipton, Ltd. (1914), 
49 L. Jo. 542 (injunction granted to restrain defendants from saving that 
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plaintiff company or the directorate thereof was composed of alien enemies 
and that by purchasing goods from plaintiff company customers would 
be assisting the enemies of this country); Re Bechstein, Berridge v. Beck- 
slein, London County and Westminster Bank v. Same (1914), 58 Sol. Jo. 
864 (injunction to restrain circular letter warning the public not to deal 
with an alien enemy firm employing British labour and carrying on 
business under a British receiver appointed by the court ); title Receivees 
P ars. 047, 728, post. • 


1339. 


1340- 

1341. 

1342. 


1343- 

1345. 

1346. 


Action on the Case not . . Libel or Slander . . so Called. 

Note (a).—Compare Ridge v. English Illustrated Magazine , Ltd. (1913), 
29 T. L. R. 592, cited in Par. 1184, ante. 

Note (c). —See also British Railway Traffic and Electric Co. v. C. R. C. 
Co. and London County Council , [1922] 2 K. B. 260. 

(See original volume.) 

Criminal Law. Defamatory Libel ... its Punishment. 

Note (m).—A person may sue for liis civil remedies and prosecute for 
the criminal offence concurrently. In such a case the magistrate might 
not, in his discretion, commit, but that does not affect his jurisdiction 
(Exparte Edgar (1913), 77 J. P. 283, per Piiillimore, J.). 

Note (c). —The accused may be ordered at the end of his twelve months' 
imprisonment to find sureties to keep the peace for twelve months, and in 
default of finding such sureties may be further imprisoned for a period 
of twelve months (R. v. Trueman, [1913] 3 K. B. 164, C. C. A.). 

(See original volume.) 

When Information can be Granted. 

Note (l). —See, further, Ex parte Freeman-Milford (1914), 30 T. L. B. 
693 (information at suit of private person refused). 


1347. By Indictment. 

Note (m ).—For form of indictment, see Indictments Rules, 1916 
(Stat. R. & O., 1916, No. 282), Form 27. As to the proof of the date 
when the offence is committed, see Smith v. Baton , [1913] S. C. 1203, 
cited in Par. 1320, note (n), ante. 


1348. 

1349- 

1350. 

1351. 


1352- 

1358. 

1359. 


Comparison between Pleading and Indictment. 

Note (p). —Repd. by Indictments Act, 1915 ; see supra. Delete as to 
Act, 1859. 

(See original volume.) 

Plea of Truth and Public Benefit. 

Note (/).—For form of justification in answer to an indictment for 
libel, see Indictments Rules, 1916 (Stat. R. & 0., 1916, No. 282), Form 28. 

Reply. 

Where no replication has been filed to the plea of justification the 
accused is not entitled to be acquitted on the ground that the justification 
has not been traversed (R. v. Seham Ycmsry (1914), 84 L. J. (k. b.) 1272, 
C. C. A.). 

(See original volume.) 

Order of Judge at Chambers. 

Note (/).—This section is now S. C. J. (Consolidation) Act, 1925, 
s. 31 (l)(g). 
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VOL. XIX. 


1-18 



PARAGRAPH 

NUMBERS. 


1 . 


2-6 

7. 


8 . 


LIEN. 

■ — ♦■■■■ — 

Lien. 

Note (a).—See, further, Dyson v. Peat , [1917] 1 Ch. 99 (unsuccessful 
claim by liquidator to retain moneys in his hands against the debenture- 
holders, to whom he was accountable as receiver, as an indemnity against 
possible future claims against him for damages from previously working 
a colliery). 

(See original volume.) 

Continuity of Possession. 

Note (w). —See also Rust v. McNaught (1917), 144 L. T. Jo. 7G (1918), 
144 L. T. Jo. 440, C. A., when the case was settled by consent. 

Note (y). —See, further, Hatton v. Car Maintenance Co., Ltd., [1915] 
1 Ch. 621 (held, assuming there was a lien (see Par. 19, note (c), infra), 
that it was lost by virtue of an arrangement under which.the owner took 
the car out of the possession and control of the contractor under a 
maintenance agreement as and when he pleased). Delivery of an article 
subject to a lien for a limited and specific purpose and with the intention of 
maintaining the lien is not such an interruption of possession as to destroy 
the lien ( Albemarle Supply Co. v. Hind cC? Co. (1927), 43 T. L. R. 052 ; 
[1928] 1 K. B. 307, C. A.). 

Nature. 

Note (d). —See also Jowett <1- Sans v. Union Cold Storage Co ., [1913] 3 

K. B. 1. 


9-11. 

12 . 

13. 

14. 


15. 

16-17. 

18. 


Instances. 

Note (l). —But as to the doubtful existence of the lieu in the case of 
warehousemen, see also Vol. I., Par. 1113. 

(See original volume.) 

Effect of Liquidation and Bankruptcy. 

Note (/). — IVhinney v. Moss Steamship Co., Lid., [1910] 2 K. B. 813. 
C. A., cited in original volume, affirmed sub nom. Moss Steamship Co., 
Ltd. v. IVhinney, [1912] A. C. 254. 

Extension of Particular to General Lien. 

Note (n). —See also United States Steel Products Co. v. Great Western 
Railway, [1916] 1 A. C. 189, Vol. IV., Par. 154, note (b), ante. 

Nature. 

Note (o).—Where a car repairer has received payments on a general 
account for repairs to cars he is entitled “ up to the very last moment ” (see 
Vol. VII., Par. 920) to appropriate the payments so as to leave a balance 
owing for repairs in respect of each car on which to base his claim to a lien 
(Albemarle Supply Co. v. Hind & Co., infra). 

Goods of Stranger. 

Note (r).— See, further, Cassils Co. and Sassoon & Co. v. Holden Wood 
Bleaching Co., Ltd. (1914), 84 L. J. (k. b.) 834, C. A., cited in title Bailment, 
Par. 1137, ante. 

(See original volume.) 

Work Must be Completed. 

Note (m). —As to a sub-contractor’s lien, see, further, Pritchett Co. v. 

Currie, [1916] 2 Ch. 515, C. A. (unsuccessful claim by sub contractor of 

a lien on -whole of moneys payable by building owner to head contractor 

for amount of his debt) ; seo also Green v. All Motors, Ltd., [1917] 1 

K. B. 625, C. A. (Hen against owner of motor car for repairs on behalf of 

hirer who had undertaken to keep it in repair); Pennington v. Reliance 

Motor Works, Ltd., [1923] 1 K. B. 127 (no lien is created in favour of a 

sub-contractor against the owner of goods unless ho can show express or 

implied authority or custom of the trade). A car repairer’s lien may 

attach notwithstanding an agreement to the contrary, see Albemarle 
Supply Co. v. Hind & Co., infra. 

Note (p).-As to maintenance, see Albemarle Supply Co. v. Hind & Co., 

171TTCI* 
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19—41 

PARAGRAPH 

NUMBERS. 

19. 


20 . 

21 . 


22 . 

23. 

24. 


25-28. 

29. 


30. 

31. 

32. 

33. 

34. 


35-39. 

40. 

41. 


Laws of England Supplement. 


Instances of Particular Lien. 

Note (c). Work done on a car under an agreement which merely 

amounts to maintaining a car in its former condition is not the subject of a 

lien (Holton v. Car Maintenance Co., Ltd., [1915] 1 Ch. 621; dieted in 

Albemarle Supply Co. v. Hind db Co. (1927), 43 T. L. R. 652 ; [1928] IK. B. 
307, C. A.). 

(See original volume.) 

Vendor's Lien. 

Note (/ ).—A son, to whom the tenancy and effects of a farm had been 
assigned by his mother in consideration of natural love and affection, and 
who had covenanted for himself and his assigns to clothe, maintain etc. 
his mother and sister, and to provide a home for them on the farm, got 
into financial difficulties, and the farm was sold subject to all rights 
\estcd in the surviving sister. In an action by the sister against the pur¬ 
chaser for clothing, maintenance, and support, it was held that she had a 
lien on the farm, and that the purchaser was liable ( Kelaqhan v. Daly, 

[1913] 2 I. R. 328). 

In what Cases it Arises. 

Note (n).— Sec also Barker v. Stickney, [1919] 1 K. B. 121, C. A. 
(royalties on assignment of copyright). 

(See original volume.) 

Purchaser's Lien. 

Text and Note (k ).—Vendor and Purchaser Act, 1874, is repealed by 
L. P. A., 1925, s. 207 and Sched. VII. After 1925 applications for deter¬ 
mination of questions arising under a contract of sale may be made under 
ibid., s. 49. 

(See original volume.) 

Expenditure on Property of Another. 

Note (m ).—See Re Jones' Settlement, Stunt v. Jones, [1915] 1 Ch. 373, 
cited in title Husband and Wife, Par. 803, note (t), ante. 

Examples. No Lien by Expenditure. 

Note ( d ).—But this case was a claim by the party from whom tho 
guardian borrowed the money. 

Mortgagor’s Lien. 

Note (g ).—For “ C. A., 1881, s. 23 (4),” read “ L. P. A., 1925, 
s. 108 (3), (4).” 

Examples of Lien by Expenditure. 

Text and Note (l). —For “ has a lien ” read “ has no lien,” see corri¬ 
gendum at p. viii. of 5 C. & P. 

Trustees’ and Mortgagees’ Lien. 

Note (f).—See also Re McKerrell, McKerrell v. Cowans , [1912] 2 Ch. 
048 (wife’s lien on policy in joint names). 

Manager's and Agent’s Lien. 

Note ( b ).—See also Dyson v. Peat, [1917] 1 Ch. 99 (company liquidator 
acting as receiver and manager with funds in hand held to have no lien 
on them in respect of liability for future subsidence caused by working 
mines). 

(See original volume.) 

Solicitors. 

Note (c).—S ee also Meguerditchian v. Lightbound , [1917] 2 K. B. 298, 

C. A. 

(See original volume.) 

Exceptions. 

Note (/).—In this note, on p. 26 of original volume, last line but 
one, for “Sale of Goods Act, 1893 (57 & 58 Viet, c. 71),” read “Sale of 
Goods Act, 1893 (56 & 57 Viet. c. 71).” 

Remedies of Unpaid Vendor of Land. 

Note (i ).~~Now S. C. J. (Consolidation) Act, 1925, s. 56 (1) (b). 

Resale. 

Note (m). —This sect, was re-enacted by Bankruptc\ r Act, 1914, s. 32, 
Sched. IT., r. 10. 
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VOL. XIX.— Lien. 


42-49 


PARAGRAPH 

NUMBERS. 

42-43. 

44. 


(See original volume.) 

Refusal of Tender. Abandonment of Lien. 

Notes (b), ( d). —See, further, Albemarle Supply Co. v. Hind <0 Co., [1928] 
1 K. B. 307, C. A., at p. 318. 


45. (See original volume.) 

46. Loss of Possession. 

Note (1 ).—See also Pennington v. Reliance Motor Works, Ltd., [1923] 
1 Iv. B. 127. But the lien is not lost where the delivery is for a limited 
purpose and with the intention of maintaining the lien (Albemarle Supply 
Co. v. Hind ct- Co. (1927), 43 T. L. R. (552 ; [1928] 1 K. B. 307, C. A.). 


47. (Sec original volume.) 

48. Registered Land. 

Text and Note (i). —For “ 
“ L. R. A., 1925.” 

Note (k ).—Read “ L. R. A., 

49. (See original volume.) 


Land Transfer Acts, 1875 and 1897," 
1925, ss. 20, 23.” 


read 
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50—60 

PARAGRAPH 

NUMBERS. 

50. 

51. 

52-54. 

55. 

56. 

57. 


58. 

59-60. 


Laws of England Supplement. 

•• * 5 ^ 5 * * 


LIMITATION OF ACTIONS. 

- ■- 

Nature of Statutes of Limitation. 

-Xote (a).-—Gregory v. Torquay Corp., affd., [1912] 1 K. B. 442, C. A. 

Arbitrations.—The statutes of limitation (including any enactment 
limiting the time within which any particular proceeding may be com¬ 
menced (Arbitration Act, 1934, s. 16 (8)) applies to arbitrations as they 
apply to proceedings in the Ct. (s. 16 (1) ). For this purpose an arbitra¬ 
tion is deemed to be commenced when one party serves a notice on the 
other requiring him to appoint an arbitrator or, where the agreement 
refers to a person named or designated, requiring him to submit the dis¬ 
pute to the person so named or designated (s. 16 (4) ). As to service of 
the notice, see s. 16 (5). 

As to computation of the time limit for the commencement of pro¬ 
ceedings (including arbitration) where the ct. orders an award to be set 
aside or an arbitration agreement to cease to have effect, see s. 16 (7). 

Actions of Tort and Simple Contract. 

Note (e).—As to the method of calculating the period, see Gelmini v. 
Moriggia, [1913] 2 K. B. 649. 

Actions for infringement of copyright must now be brought within 
three years from the infringement (Copyright Act, 1911, s. 10). 

(See original volume.) 

General Application. 

Note (q ).—The words “ goods and chattels ” in the statute do not apply 
to detinue, but refer to replevin, see Beaumont v. Jeffery, [1925] 1 Ch. 1, 
where the Act was held applicable to a claim to court rolls. For an action 
on the case, see Harnett v. Disher , [1927] A. C. 573. As to arbitrations, 
see supra. 

Particular Instances of Simple Contract Debts. 

Note ( d ).—As to collision and other Admiralty actions, see title 
Admiralty, Par. 92, note (/), ante ; H.M.S. Archer , [1919] P. 1. 

Actions Given by Statute. 

Text and Notes (g), (7i).— Now Companies Act, 1929, s. 37. 

Text and Note (k). —L. T. A., 1897, s. 7 (7), is replaced by L. R. A., 
1925, s. 83 (11). Where a claim to indemnity arises in respect of the 
registration of an estate in land with absolute or good leasehold title, the 
period of six years runs from the date of the registration, with the following 
exceptions : (a) Where at the date of registration the person interested is 
an infant, the claim by him may be made within six years from the time 
he attains full age. (b) In the case of settled land, or land held on trust 
for sale, a claim by a person interested in remainder or reversion may be 
made within six years from the time when his interest falls into possession, 
(c) Where a claim arises in respect of a restrictive covenant or agreement 
affecting freehold land which by reason of notice or the registration of a 
land charge or otherwise was binding on the first proprietor at the time of 
first registration, the claim is enforceable only within six years from the 
breach of the covenant or agreement, (d) Where any person interested is 
entitled as a proprietor of a charge or as a mortgagee protected by a caution 
in the specially prescribed form, the claim by him may be made within six 
years from the last payment in respect of principal or interest. 

Devastavit and Claims against Estate of Deceased. 

Note (m ).—See, further, Be Blow , St. Bartholomew's Hospital ( Governors) 
v. Cambden , [1914] 1 Ch. 233, C. A. (circumstances in which an action, 
although in the form of a common creditor’s administration suit against 
the executor of the executor of a lessee, who had under the covenants o 
the lease improperly distributed the residue among beneficiaries more 

than six years before, was held barred). . „ 

Note (o).—For “ 3 & 4 Will, 4, c. 100,” read “ 3 & 4 Will. 4, c. 104. 
This Act is now replaced by A. E. A., 1925, s. 32. 

(See original volume .) 
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PARAGRAPH 

NUMBERS. 

61 . 


62. 


63. 


64. 

65. 


66 . 

67. 


68 . 

69. 


70. 


71. 

72. 


73 . 


VOL. XIX. —Limitation of Actions. 61—73 
-The Crown. 

Text.—F or “ L. T. A., 1897,” read “ L. R. A., 1925.” 

Note ( k ).—See Public W orks Commissioners v. Pontypridd Masonic Hall 
Co [1920] 2 K. B. 233 (the statute is not binding on mere agents of the 
Corwn, though an incorporated body); Administrator of Hungarian 
Property v. Finegold (1931), 100 L. J. (k.b.) 383 (Admor., though he could 
sue and be sued, was an agent of the Crown, and not bound by the statute); 
similarly Administrator of Austrian Property v. Russian Rank for Foreign 
Trade (1931), 48 T. L. R. 37, C. A.). Quaere whether the Crown may 
take advantage of the statute in proceedings when it is not bound by the 
tatute, see Cayzer, Irvine ds Co. v. Bd. of Trade , [1927] 1 K. B. 269, 
C. A.; affd. without dealing with this point, Bd. of Trade v. Cayzer, 
Irvine & Co., [1927] A. C. 610. 

Appropriation of Payments. 

Note (t). —See also Hibernian Bank v. Your ell, [1919] 1 T. R. 310 
(money paid by receiver appointed by mortgagee). 

Securities may be Enforced. 

Note (a).—As to bankers, see Coneys v. Morris, [1922] 1 1. R. 81, 
C. A., and 136, C. A., Vol. I., Par. 1253, note (p), ante. 

Text and Note (d). —Now Solrs. Act, 1932, s. 69. 


Accrual of Cause of Action. 

Note (h). —See also Gelmini v. Moriggia, supra. 

Note (i). —See also Cheshire County Council v. Hopley (1923), 130 
L. T. 123, Vol. I., Par. 556, note (p), ante. 

Effect ot Arbitration Agreement. —Notwithstanding any Scott and 
Avery term (see title Arbitration) a cause of action is deemed, for the 
purposes of the statutes of limitation both as originally enacted and as 
applying to arbitrations (see Par. 50, ante), to have accrued at the time 
when it would have accrued but for that term in the agreement (Arbitra¬ 
tion Act, 1934, s. 16 (2) ). 


(Bee original volume.) 

Promise to Pay on Demand. 

Note (q). —See also Bradford Old Bank , Ltd. v. Sutcliffe, [1918] 2 K. B. 
833, C. A. The Hampstead case was followed in Dennerley v. Prestwick 
IJ. C., cited in Vol. XVL, Par. 441, notes (h), ( i ), ante. 


(See original volume.) 

Days of Grace. 

Note (n). —See also Cel mini v. Moriggia, supra (expiration of six years 
on a Sunday). 

(See original volume.) 

Land Transfer Act, 1897. 

Text and Marginal Note. —For “ L. T. A., 1897,” read “ L. R. A., 
1925,” and for “ s. 7 ” read “ s. 83.” 

Note (e).—Read “ L. R. A., 1925.” 

Note (/).—Read “ s. 83 (11).” 

Surety and Creditor. 

Note (/*)•—If the surety pays a statute-barred debt he cannot recover 
from the principal ( Coneys v. Morris, supra). 

Note (j). —See also Bradford Old Bank , Ltd. v. Sutcliffe, supra. 

Surety and Principal. 

Note (Z).—See, further, Coneys v. Morris, supra. 


(See original volume.) 

Cash at Bank. 

Note (d). —See now Joachimson v. Swiss Bank Corporation [19211 3 
K. B. 110, C. A., Vol. I., Par. 1192, Dote ( b ), ante. 

Money Paid by Mistake. 

Note (e).—See also Re Mason, [1928] Ch. 385 (bona vacantia ) • atfd 
[1929] 1 Ch. 1, C. A. ” 

Miscellaneous Work. 

Note ( W ) -See further. Re E O (A Person of Unsound Mind not so 
J'ound by Inquisition), [1914] 1 Ch. 927, C. A. (where costs had been 
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73—99 

PARAGRAPH 

NUMBERS. 

73 

{canid.). 


74. 

75. 

76. 


77. 


78-82. 

83. 


84-86. 

87. 



89. 

90. 


91-94. 

95. 

96. 


97-99. 



incurred in respect of work done for a lunatic’s real estate and were pay¬ 
able out of the lunatic’s estate, held that the question of the applica¬ 
bility of the Statute of Limitations must be raised (if at all) not by the 
gaasi-committee, but by the judge in lunacy). 

Copyhold Fines. 

Note ( p ).—As to the recovery of fines after 1925, see L. P. A., 1922, 
s. 130 (5) ; see Vol. VIII., Par. 77, ante. 

(See original volume.) 

Fraudulent Concealment. Fraudulent Taking of 
Minerals. 

Note (a). —This section of the Judicature Act is now S. C. J. (Consolida¬ 
tion) Act, 1925, s. 44. Fraudulent concealment is, since the Judicature 
Acts, a good reply to the Statute of Limitations even in pure common law 
causes of action ; and even if there is no concealment the statute does not 
apply to a claim based on fraud (Lynn v. Bamber , [1930] 2 K. B. 72, follg. 
Armstrong v. Millbourn ; not follg. Barber v. Houston and Osgood v. 
Sunderland (1914), 30 T. L. R. 530). 

Note (c).— Folld. in Lynn v. Bamber , supra. 

Note (d). —See, further, as to these cases, Lynn v. Bamber , supra . 

Misrepresentation. 

Note (e).—See, further, Oelkers v. Ellis, [1914] 2 K. B. 139 (action for 
rescission of contract for sale of shares brought more than six years after 
transaction and four years after the discovery of the fraud held not 
barred); apprvd. in Lynn v. Bamber , supra. 


Trover and Detinue. 

Note (h). —See, further, Betts v. Receiver for Metropolitan Police District , 
[1932] 2 K. B. 595. 

(See original volume.) 

Executor. 

Note ( s). —See, further, Meyappa Chetty v. Supramanian Chetly, [1916] 
1 A. C. 603, P. C. 

(See original volume.) 

Time once Running will Continue to Run. 

Note (e). —See also Oelmini v. Moriggia , [1913] 2 K. B. 549 (expiration 
of six years on a Sunday). As to arbitration, see Arbitration Act, 1934, 
s. 16 (7), Par. 50, ante. 

Bankruptcy. 

Note (i). — See, further, Re Benzon, Bower v. Clietwynd, [1914] 2 Ch. 
68, C. A., cited in title Bankruptcy and Insolvency, Par. 325, ante. 


Suspension of Cause of Action. 

Party becoming Alien Enemy. —The fact that one of the parties to 

an executed contract becomes an alien enemy suspends the contract by 
operation of law (see title Aliens, Vol. I., p. 311) ; in such a case, according 
to De Wahl v. Braune (1856), 25 L. J. (ex.) 343 , per Bramwell, B., at 
p. 345, the operation of the Statute of Limitations is not suspended. 

(See original volume.) 

Infancy or Lunacy of Plaintiff. 

Note (g). —The sect, extends to actions on the case, see Harnett v. 
Fisher y [1927] A. C. 573. A person wrongfully detained as non compos 
mentis, but who is in fact compos mentis , is not within the exception (ibid.). 

(See original volume.) 

Acknowledgment of Debt. 

Note (i). —See, further, Lloyd v. Coote and Ball , Par. 341, post. 

Text and Note (fc).—But Lord Sumner in Spencer v. Hemmerde , infra, 
was of opinion that the new promise was not a new cause of action u a 
continuation or renewal of the original promise. 

Form. 

Note (n ).—As to a co. and directors’ fees, see The Coliseum (Barrow , 
Ltd., infra. 

(See original volume.) 
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PARAGRAPH 

NUMBERS. 

100. 


101-102 

103. 


104. 

105. 


106. 

107. 

108-110. 

111 . 


112-113. 

114. 


115. 

116. 

117. 

118. 


119-123 

124. 


125. 

126. 


127 

128 

129 


-VOL. XIX.—Limitation of Actions. 100—129 

Acknowledgment by Agent. 

Note (n).—A balance sheet including directors’ fees, adopted and 
signed by directors is not a written promise by the co. or its agents to pay 
those fees (The Coliseum (Barrow), Ltd., [1930] 2 Ch. 44). 

(See original volume.) 

Acknowledgment must be to Creditor or his Agent. 

Notes (a), (c). —After Roger's Case, add Prendergast v. O'Gorman, 
[1933] I. R. 460. See also Vol. XIV., Par. 583, notes, ante. 

(See original volume.) 

What Words are Sufficient. 

Note (/).—See also Brown v. Mackenzie (1913), 29 T. L. R. 310 (the 
words “ I do not forget, old friend, the debt I owe you and which I do 
wish I could wipe out. Why, it must be at least six years since you 
cabled me promptly the help I then needed,” held sufficient) ; Parson v. 
Nesbitt (1915), 85 L. J. (k. r.) 654 (the words “ I have no means ... if 1 
could I should gladly pay,” held sufficient). Fettes v. Robertson (1921), 37 
T. L. R. 581, C. A. (no unqualified promise to pay) ; Spencer v. Hemmenie, 
[1922] 2 A. C. 507 (the words “ It is not that I won't pay you, but that 
I can’t do so,” and “ 1 see no prospect of being able to repay the capital 
at present,” were sufficient acknowledgment of the debt, and the declara¬ 
tion of inability to pay did not negative or qualify the implied promise 
to pay) : and for a review of the history of and authorities on this artificial 
doctrine per Lord Sumner, see ibid., pp. 519—536. 

(See original volume.) 

Promise not to Plead the Statute. 

Note (d ).—Sec now S. C. J. (Consolidation) Act, 1925, s. 37. 

(See original volume.) 

Circumstances must Support Implied Promise. 

Note (h).—Scc Re Lee, Ex parte Grunwaldt , [1920] 2 K. B. 200 (arrange¬ 
ments to make payments out of income during life of debtor ; no promise 
to pay more, and so the payments did not avoid the effect of the statute). 

(See original volume.) 

Presumption that Payment is of Debt Unbarred. 

Note (e).—See also Hibernian Sank v. Yourell, [19J9] 1 1. It. 310 
(appropriation of payments by receiver appointed by mortgagee). 

(Sec original volume.) 

Mode of Payment. 

Note (o).—See also Hamilton v. Marlin (1911), 45 L L. T. 140. 

(See original volume.) 

By Receiver of Mortgaged Property. 

Text and Note (/:).—Now L. P. A., 1925, ss. 101, 109. 

Note (m ).—Now ibid., a. 109. See also Hibernian Haul: v. Yourell , supra. 

(See original volume.) 

Payment by Executor, Heir, or Devisee. 

Text. —In the case of a death after 1925, descent to the heir is abolished 
by A. E. A., 1925, s. 45 (1) (a), and the devisee’s right is not independent 
of the personal representative ; so that it would seem that payment by 
the devisee would be binding on the personal representative. 

Note (p). —For “A. E. A., 1833,” read “ A. E. A., 1925, s. 32 (1)” 
Vol. XIV., Par. 577, ante. 

Actions by Representatives. 

Text and Notes (u), (x). —Ropd. 

Action Against Representatives. 

Text and Notes (c), (d). —See instead for limitation in actions of tort, 
Law Reform (Miscellaneous Provisions) Act, 1934, s. 1 (3); title 
Executors. 

(See original volume.) 

Meaning of Speciality. 

Text and Note (i ).—Now Companies Act, 1929, ss. 20 (2), 159. 

(See original volume.) 
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PARAGRAPH 

NUMBERS. 

130. 


131-134. 

135. 


136-137. 

138. 


139-141. 

142. 


143. 


144-145. 

146. 

147 . 


148 . 


149. 


150 . 

151 . 


152 . 


153 . 
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Surety. ' 

Note (jo).— See also Bradford Old Bank, Ltd. v. Sutcliffe, [19181 2KB 
833, C. A. ' 

(See original volume.) 

To Whom . Acknowledgment . . . Made. 

.Note (r).—See also Re Atlantic and Pacific Fibre Importing and Manu¬ 
facturing Co., Viscount Burnham v. The Co., [1928] Ch. 836 (statement in 
balance sheets admitting debenture debt was a sufficient acknowledgment, 
though not sent to debenture holders). 

(Sec original volume.) 

Period of Limitation. 

Note (k). —“ Action ” is now defined in S. C. J. (Consolidation) Act, 
1925, s. 225. See also Re Power's Estate, [1913] 1 I. R. 530 (equitable 
charge on lands). 

Note (m). —See also Re Raggi, [1913] 2 Ch. 206 (trust to pay debts 
out of mixed fund arising from sale and conversion : debts held not 
barred till expiration of twelve years); Re Welch, [1916] 1 Ch. 375 
(where real estate was devised to testator’s widow for life and after her 
death upon trust for sale, and revoked as to a freehold estate, which was 
devised upon trust for sale, and the widow, sole executrix, never exercised 
the trusts for sale and took no steps to recoup herself out of the real 
estate in respect of what she had paid to testator’s creditors, the person¬ 
alty being insufficient to pay the debts : claim after thirty years to have 
the money repaid out of the proceeds of the real estate barred). See, 
further, Re Jordison, Par. 273, note (t), post. 

(See original volume.) 

Simple Contract Debt Charged on Land. 

Note (e ).—Distghd. in Dennerley v. Prestwick U. C ., infra. See, 
further, Re Raggi, supra. 

Paving Expenses. 

Note (h). —The Real Property Limitation Act, 1874, s. 8, does not apply 
to the simple contract obligations imposed on successive owners by Private 
Street Works, Act, 1892, s. 14. See Dennerley v. Prestwick U. C. cited in 
Par. 65, note (q), ante. 

(See original volume.) 

Judgment. 

Note (k ).—This section is now S. C. J. (Consolidation) Act, 1925, s. 225. 

Legacies. 

Note (q). —See Rc Richardson, Pole v. Pallendcn, [1920] 1 Ch. 423. 

Note ( r ).-—See, further, Hamilton v. Martin (1911), 45 I. L. T. 140 
(maintenance in lieu of interest on legacy). 

Note (a).—See also Field v. Grady, [1913] 1 I. R. 121 (annuity under 
marriage settlement lost after twelve years). 

Effect of a Trust. 

Note (b ).—See, further, Re .Jordison, Par. 273, note (t), post. 

Note (t).—See also Re Allsop, [1914] 1 Ch. 1, C. A. 

Personal Estate of Intestate. 

Text and Notes (m) — (p ).—Limitation now inapplicable ; Act, I860, 
s. 13, repd. by L. P. (Arndt.) A., 1924, Sched. X. 

Present Right to Receive. 

Note (r). —First case folld. in Re Deeney , [1933] N. I. SO. 

Devisees of Residue. 

Note (d). —See also Re Fox, Brooks v. Marslon, [1913] 2 Ch. 75. 

Mortgage of Reversionary Interest. 

Note (e).—See also Re Fox, Brooks v. Marslon , supra (mortgagee ol 
interest in land held in trust for sale barred after lapse of twelve years). 

Money Payable to Trustees. 

Note (g).—' This was replaced by T. A., 1893, s. 20, which is now T. A., 
1925, s. 14 (1). 

Judgment. 

Note (?/i). —See also McCowen (Robert) & Sons, Lid. v. McCarthy (1 
49 T. L. T. 187. 
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VOL. XIX.— Limitation of Actions. 164—196 


PARAGRAPH 

NUMBERS. 

154-164. 

165. 

166-170. 

171. 

172. 

173. 


174. 


175-176. 

177. 

178. 


179. 


180-183. 

184. 


185. 


186. 

187. 

188. 


189. 

190. 

191-192. 

193. 


194. 

195. 


196. 


(See original volume.) 

Payment of Rent by Receiver. 

Text and Note (d). —Now L. P. A., 1925, as. 101, 109. 

(See original volume.) 

Period of Limitation for Arrears of Rent or Interest. 

Note (/).—See Eyotl v. Bentley , [1929] 1 I. R. 321. 

(See original volume.) 

Action for Rent Secured by a Speciality. 

Notes (b), (d).—See, further, Barratl v. Richardson and Cresswell 
(limitation not material), Vol. XVIII., Par. 1055, note ( l ),' ante. 

Debt Secured by Speciality and also Charged on Land. 

Note ( h ).—See also Field v. Grady , [1913] 1 I. R. 121 (annuity under 
marriage settlement lost after twelve years). 

(See original volume.) 

Meaning of “ Rent.” 

Note (q ).—See also Asplen v. Pullin , [1917] 1 K. B. 187. 

Relief against Forfeiture. 

Note (c).—C. A., 1881, s. 14 (8), repd. by I.. 1\ A., 1925, s. 207 and 
Sched. VII. See, further, Barratt v. Richardson and Cresswell, supra. 

As to the power of the court, after 1925, to require payment of rent 
upon a sub-tenant as a condition of relief against forfeiture by reason of 
non-payment by a superior lessor, see L. P. A., 1925, s. 14G (4) ; Vol. 
XVIII., Par. 1054, ante. 

Money Charged on Land, 

Note (g). —See also Re Fox, Brooks v. Marston, supra , cited in Par. 151, 
note (e), ante. 

(See original volume .) 

Redemption Actions. 

Note (q ).—See Re Thomson s Mortgage Trusts, Thomson v. Bruty, [1920J 
1 Ch. 508 (summons by second mortgagee against first mortgagee for 
repayment of his principal sum and all arrears of interest out of surplus 
proceeds of sale). 

Mortgagee in Possession. 

Note (a). —See also Ocean Accident and Guarantee Corporation, Ltd., 
and Hewitt v. Collum and Archdall, [1913] 1 1. R. 328 (claim for account 
and recovery of rent by second mortgagee against first mortgagee held 
not barred although the first mortgagee was not in possession). 

(See original volume.) 

Effect of a Trust. 

Note (j). —See, further, Re Jordison , Par. 273, note (t), post. 

Arrears of Dower. 

Note (k). —Real Property Limitation Act, 1833, s. 41, is repealed by 
A. E. A., 1925, s. 50 and Sched. 1L, as respects the estates of persons dying 
after 1925. As to the abolition of dower in such cases, see ibid. s. 45 (1) (c) ; 
Vol. XI., Pars. 1 et seq., notes, ante. 

(See original volume.) 

Period of Limitation. 

Note (6).—See also Neall v. Beadle (1912), 107 L. T. 040. 

(See original volume.) 

Adverse Possession. 

Note (n ).— See also Neall v. Beadle, supra. 

Note (r).—See also O' Regan v. While, [1919] 2 I. R. 339, C. A. 

(See original volume.) 

Rent. 

Note (/).—For the meaning of modus or composition, see Vol. XI. 
Par. 1404, and Harper v. Hedges, [1923] 2 K. B. 314. 

Note (j).— Bingham's case not folld. in Barratt v. Richardson and Cress- 
well, injra. 

Heriots. 


Note (0- —As to the recovery of heriots after 
s. 130 (5); Vol. VIII., Par. 109, notes, ante. 
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1925, see L. P. A., 1922, 




PARAGRAPH 

NUMBERS. 


197 - 198 . 



200 . 

201 . 

202 - 208 . 

209 . 


210 . 

211 - 213 . 

214 . 


215 - 218 . 

219 . 


220 - 226 . 

227 . 


228 - 232 . 

233 . 

234 . 

235 . 

236 - 237 . 

238 . 


239 - 243 . 

244 . 


245 . 


246 . 

247 . 


248 - 249 . 

250 . 

251 - 253 . 


Laws of England Supplement. 

** « . V 

(See original volume.) 

Tithe Rentcharge. 

Note (k). —See also Asplen v. PuUin , supra. 

(See original volume.) 

Twelve Years’ Limitation. 

Note (p). — See also Neall v. Beadle, supra. 

(See original volume.) 

Receipt of Profits of Land. 

^ Note (e).— See also Nesbitt v. Mablelhorpe Urban Council , [1918] 2 
K. £. 1, C. A. (payment by unauthorised person). 

Discontinuance of Receipt of Rent. 

Note (i). —C. A., 18S1, s. 44, is replaced by L. P. A., 1925, s. 121. 

(See original volume.) 

General Rule. 

Note (b). —See, further, Wakefield and Barnsley Union Bank, Ltd. v. 

1 ales, [1916] 1 Ch. 452, C. A., cited in Par. 284, note (o), post. 

(See original volume.) 

Reversion on a Lease. 

Note (b). —This last case was discussed in Taylor v. Twinberrow cited 
in Par. 318, note ( q ), post. 

(See original volume.) 

Right of Reversion in Case of Lease. 

Note (a). —See also Nesbitt v. Mablelhorpe Urban Council , supra. 

Note (b ).— Express authority is now supplied by Barrall v. Richardson 
and C res swell, [1930J 1 K. £. 686, not follg. Bingham's case; cf. Sykes 
v. Williams, cited in Par. 315, note (/), post. 

(Sec original volume.) 

Acknowledgment by Payment. 

Note (m). —See now Nicholson v. England, Par. 238, note (g), infra. 

Entry under Void Lease. 

Text and Note (w).—R eplaced by L. P. A., 1925, ss. 53 (1) (a), 54 (2). 
Note (o). —Sec ibid., s. 55 (1). 

Effect of Owner Entering on Land from Time to 
Time. 

Note (b). —See also Woodhouse v. Mooney, [1915] 1 I. R. 296. 

(See original ivlumc.) 

When Lessor’s Right Accrues. 

Note (g). —This last case was not followed in Nicholson v. England, [1926] 

2 K. B. 93, where, following Sanders v. Sanders (1881), 19 Ch. D. 373, C. A., 
it was held that subsequent payment of rent or other acknowledgment of 
title could not restore a title which has been extinguished. 

(See original volume.) 

Purchasing Reversion. 

Note (o).—If no apportionment of reut is made on the severance of a 
reversion, payment of the whole rent to one re\ersioner does not bar the 
claim of the other reversioner (Mitchell v. Mosley, [1914] 1 Ch. 438, C. A.). 

Effect of Entry. 

Note (p). —As to the effect of an unexecuted decree for possession 
obtained in a civil bill ejectment on the title, see Derham v. Doyle, [1914] 

2 I. R. 135, C. A. 

(See original volume.) 

Possession of One Co-owner. 

Note (u).~ See also Gingles v. Magill, [1926] N. I. 234 (sheep grazing; 
account could not be granted). 

(See original volume.) 

Acknowledgment in Writing. 

Note (h). —See also Nicholson v. England, Par. 238, note (g), ante. 

(See original volume.) 
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PARAGRAPH 

NUMBERS. 

254. 


255. 


256-258. 

259. 


260. 


261-267. 

268. 


269-272. 

273. 


274. 


VOL. XIX.—Limitation of Actions. 254—284- 

Infants and Lunatics. 

Note (d ).—“ First accrued ” is equivalent to “ first accrued or must be 
deemed to have first accrued.” The protection does not apply where the 
disability begins after this time (Purnell v. Roche, [1927] 2 Ch. 142). 

Married Women. 

Note (g ).—As to whether a wife can acquire a title to land as against 
her husband, see Keelan v. Garvey , [1925] 1 I. R. 1, C. A. 


(See original volume .) 

Acknowledgment to Persons under Disability. 

Note ( 5 ).—See, further, McMahon v. Hastings , [1913] 1 1. R. 395 
(purchase with notice of infant’s rights, and demand for possession by 
infant on attaining majority). 

Possession on Behalf of Infant. 

Note (b). —A person entering on the lands of a lunatic with knowledge 
of the lunatic's rights and of the lunacy is in the position of a bailiff or 
trustee for the lunatic, and can obtain no benefit for himself personally 
by the occupation of the land ( Smyth v. Byrne , [1914] 1 I. R. 53, C. Ad. 
Note (c). —See Rice v. Begley, [1920] 1 1. R. 243. 

(See original volume.) 

Trespassers without Notice of Trust. 

Note (a). —See also Re All-sop , Whittaker v. Bamford, [1914] 1 Ch. 1, 
C. A. 


(See original volume.) 

Annuity Charged on Land Secured by Trust. 

Note (/)•—The Real Property Limitation Act, 1874 (3 1 & 38 Viet, 
c. 57), s. 10, does not extend to an annuity charged upon real estate and 
secured by an express trust where the trustee still remains in possession 
of the property on which it is charged. It only applies where the land 
is in the hands of some one else, but the rent or annuity is secured by 
express trust when it gets into the hands of the trustee (Re J' ord\3on, 
Raine v. Jordison , [1922] 1 Ch. 440, C. A., overruling Re Turner , Klaften- 
berger v. Groombridge , [1917] 1 Ch. 422, and Hughes v. Coles (1884). 27 
Ch. D. 231) ; compare Ryotl v. Bentley , [1920] 1 I. R. 321. 

Express Trusts. 

Note (e).— See Re Hazlette , [1915] 1 1. R. 285, C. A. (bequest of farm 
with a direction that the beneficiary should pay certain legacies which 
testator thereby charged on the land: held that the legacies wcie not 
secured by an express trust, and that the beneficiary, having been in 
possession of the farm since 1891 and as registered owner, subject to 
equities, since 1905, and no payment having ever been made on account 
of, nor any acknowledgment given in respect of, the legacies, the claim of 
the legatees as against the farm, was barred by the Real Property 
Limitation Act, 1874 (37 & 38 Viet. c. 57), s. 10). 


275-276. (See original volume.) 

277. Concealed Fraud. 

Note (rn). —This section of the Judicature Act is now S. C. .J. (Con¬ 
solidation) Act, 1925, s. 39. See Re Levesley , Goodwin v. Levesley (1915), 
32 T. L. R. 145; Re Coole , Coole v. Flight , [1920] 2 Ch. 53G (solicitor 
executor’s ignorance of point of law : no fraud). 

Application of Provision. 

Note (n).—See Re Levesley , Goodwin v. Levesley, supra (uncomraunicated 
deed of gift of land afterwards sold by donor : held no concealed fraud, as 
donor might have thought, being a fisherman and knowing very little of 
the law, that the deed did not become etfective until its contents had been 
communicated to the donees). 


278-283. (See original volume.) 

284. Date from which Time Runs. 

Note (o ).—See, further, Wakefield and Barnsley Union Bank , Ltd. v. 
Yates, [1910] 1 Ch. 452, C. A. (mortgage in 1897 of premises, which were 
leased by the mortgagor for twenty-one years, the first seventeen and a 
half year's rent being paid on execution of the lease, and the obligation 
to pay the remainder not arising until 1914, and the last payment in respect 
of the mortgage being made in 1903 : held that the mortgage was one of 



284-325 

PARAGRAPH 
NUM BEKS. 

284 

( contd .). 


285 . 


286 - 287 . 

288 . 

289 - 294 . 

295 . 


296 - 314 . 


Laws of England Supplement. 



an estate in possession, and that an action for foreclosure must be brought 
witain twelve years from 1903, and not within twelve years from 1914) ‘ 
vmdl v. Roche , infra (date of redemption as date of accruer). 

P1 (^.-Distinguish Re Witham, Chadbum v. Winfield, [1922] 2 
Ch - (“ ort g a g e reversionary interest in land in trust for sale; time 
ran from date of mortgage: no right of foreclosure against the land: 
debt barred under Real Property Limitation Act, 1874, s. 8). 

Effect . . . Payment . . . Principal and Interest. 

Note (r).— -But where the mortgagee is a lunatic, see Purnell v. Roche, 

I ar. 254, note (d), ante. ’ 

(See original volume.) 


Property Vested in Trustees. 

Note (»).—See, further, Re Fox, cited in Par. 151, note (e), ante. 
(See original volume.) 


Possession of Mortgagee Bars Mortgagor. 

Text. After 1925, a mortgagee of freehold land who acquires a title 
under the Statutes of Limitation, or the person deriving title under him, 
may enlarge the term vested in him by his mortgage or by L. P. A., 1925. 
txhed. II., Pt. VII. (Vol. XXI., Par. 213, post), into a fee simple under 
L. P. A 1925, s. 153; Vol. XXIV., Pars. 492, 495, post. Similarly a 
chargee by way of legal mortgage may declare that the fee simple is 
vested in him (L. P. A., 1925, s. 83 (3), 153 (3) ). A mortgagee of lease¬ 
hold land, or the persons deriving title under him, may by deed declare 
the leasehold reversion affected by the mortgage, and any mortgage 
term affected by the title so acquired, to be vested in him (ibid., s. 89 (3)). 

(See original volume.) 


315 . 


316 . 

317 . 

318 . 

319 . 

320 - 324 . 

325 . 


Extinguishment of Title. 

Vote (/). Where the light and title to a rentcharge is thus extin¬ 
guished, a power of re-entry given by deed to the “owner” also 

cannot be enforced, for ho is no longer “ owner ” (Sykes v. Williams, [1933] 
Ch. 285, 0. A.). 

Note (}>).—See now Nicholson v. England , Par. 238, note ( g ), ante. 

Note (k). See also Field v. Grady, [1913] 1 I. R. 121 (annuity under 
marriage settlement lost after twelve years). 

Nature of Title Required. 

Note (l). —The Text was approved in Taylor v. Twinberrow, infra. 

Title Forced on a Purchaser. 

Note (m).— See Ashe v. Hogan, [1920] 1 I. R. 159. 

Quantity of Estate Acquired. 

Note (q). lhe first case was disapproved in part and the next dis¬ 
tinguished in 1 aylor v. 1 winberrow, [1930] 2 K. B. 16, where, as on purchase 
of the freehold by the tenant his yearly tenancy merged in tho freehold, 
the rights which the sub-tenant had acquired against him under the 
Limitation Acts were extinguished. 

Joint Possession. 

Notes (e), (/).—See also Christie v. Christie, [1917] 1 1. R. 17. 

(See original volume.) 

Registered Land. 

Text and Notes ( q ), (r), (a).—L. T. A., 1897, s. 12,is repealed by L. R. A., 
1925, s. 147 and Sched. By ibid., s. 75, the Limitation Acts shall apply to 
registered land in the same manner and to the same extent as those Acts 
apply to land not registered, except that where, if the land were not regis¬ 
tered, the estate of the person registered as proprietor would be extin¬ 
guished, such estate shall not be extinguished, but shall be deemed to be 
held by the proprietor for the time being in trust for the person who, by 
virtue of the said Acts, has acquired title against any proprietor, but with¬ 
out prejudice to the estates and interests of any other person interested in 
the land whose estate or interest is not extinguished by those Acts. 

Any person who claims to have acquired a. title under the Limitation 
Acts to a registered estate in land may apply to be registered as proprietor, 
and the registrar shall, on being satisfied as to the applicant’s title, enter 
the applicant as proprietor either with absolute, good leasehold, qualified, 

32 
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NtTMBRRS. 

325 

(contd.). 


or possessory title, as the case may require, but without prejudice to any 
estate or interest protected by any entry on the register which may not 
have been extinguished under the Limitation Acts, and such registration 
shall, subject as aforesaid, have the same effect as the registration of a 
first proprietor. 

The proprietor or the applicant or any other person interested may apply 
to the court for the determination of any question arising under the section. 
As to the claim of a purchaser or person claiming under him whose title is 
registered or protected on the register, and is injured by an entry under 
the section, to indemnity, see ibid., s. 147 (4); Vol. XXIV., Pars. 276 
el seq., post. 


326-330. (See original volume.) 

331. When Time does Not Run. 

Note (m ).—Personal representatives are express trustees of real estate, 
see Toates v. T oates, Vol. XIV., Par. 505, note (e), ante. 



333. 

334. 


335. 

336. 


337. 

338. 

339. 


Effect of the Act. 

Note ( h). —See Re Richardson, Pole v. Pattenden, [1920) 1 Ch. 423, C. A. 
As to payments on account constituting a fresh acknowledgment of 
liability, the payments, to have that effect, must be made in respect of 
that which it is sought to recover (Re Oliver, i?ifra). 

What Actions are Within the Act. 

Note (o).—See also Re Oliver , Theobald v. Oliver, [1927J 2 Ch. 323 
(executors holding residuary estate on express trusts). 

When Time Begins to Run. 

Note (/). — The proviso that time does not begin to run against a bene¬ 
ficiary unless vhe interest of such beneficiary is an interest in possession, 
applies to the whole of the Trustee Act, 1888 (51 & 52 Viet. c. 59), s. S (1), 
and not merely to (b), the latter part of the sub-section (he Allsoj >, U hit- 
taker v. Bamford, [1914] 1 Ch. 1, C. A., where it was held that a breach of 
trust having been committed in 1896, an action by the beneficiary in 1911 
was not barred, as her interest did not fall into possession until 1908). 

(Sec original volume.) 

Trust Property Retained by Trustee. ... 

Note (e).—Sec Taylor v. Davies, [1920J A. C. 636, P. C. (the exception 
does not apply where the trust arises only by the reason ol the transaction 
itself) ; Clarkson v. Davies , [1923] A. C. 100, P. 0. 

(See original volume.) 

Trust must be Express. 

Note (i). —See Par. 274, note (c), ante. 

Mortgage. 

Note ( l). —See also Ocean Accident and Guarantee Corporation , Ltd. and 
Hewitt v. Collum and Archdall , [1913] 1 1. K. 328 ; see Par. 185, ante. 


340. (See original volume.) 

341. Persons in Fiduciary Capacity. 

Note (t). —Sec, further, Pullan v. Koe, [1913] 1 Ch. 9. 

Note (v). —See Rice v. Begley , [1920] 1 I. R. 243. 

Solicitor and Client. 

Note (c).—See also Reid-Newfound land Co. v. Anglo-American Tele¬ 
graph Co., Ltd., [1912] A. C. 555, P. C. ; Lloyd v. Cootc and Ball, [1915] 
1 K. B. 242 (acknowledgments obtained from client by solicitor without 
the latter pointing out the effect of such acknowledgments : held that 
the solicitor was securing an advantage to himself as the result of the 
fiduciary relation in which he stood to his client, and that the acknowledg¬ 
ments could not stand). 

342. Persons Receiving Trust Property with Notice. 

Note (e).—See, further, McMahon v. Hastings, [1913] 1 I. R. 395, cited 
in Par. 259, ante ; Re Eyre-Williams, Williams v. Williams, [1923] 2 Ch. 
533 (constructive trustee of the kind not entitled to protection ; further 
acquiescence of tho wife while restrained from anticipation could not 
affect her claim). A covenantee under a marriage settlement who receives 
property subject to the trust is a trustee thereof, and an action may be 
brought for its recovery after six years (Pullan v. Koe , supra). 
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343—365 

PARAGRAPH 

NUMBERS. 

343 - 344 . 

345 . 

346 . 

347 . 


348 . 

349 . 


350 . 

351 . 

352 . 


353 . 

354 . 



Laws of England Supplement. 

(See original volume.) 

Trust of Realty. 

Note (r). — See also Re Raggi, Brass v. Young (H.) & Co., Ltd., [1913] 
2 Ch. 20G, cited in Par. 138, ante. 

(See original volume.) 

Application of Statutes to Equitable Claims. 

Note (c).— See, further, Oelkers v. Ellis, [1914] 2 K. B. 139 (action for 
rescission of contract for sale of shares) ; Par. 354, infra. 

Note (l). —This section of the Judicature Act is now S. C. J. (Con¬ 
solidation) Act, 1925, s. 1. 

(See original volume.) 

Trust. 

Note (q ).—See, further, Re Williams, Jones v. Williams, [1916] 2 Ch. 
38 (where an order for accounts was made, and the trustees and executors 
claimed to set up the Trustee Act, 1888 (51 & 52 Viet. c. 59), s. 8 : held 
that the claim should have been made when the order was made, and could 
not be raised in chambers while the accounts were being vouched or on 
the hearing on further consideration); see also Re Richardson, Pole v. 
Pattendon, [1920] 1 Ch. 423, C. A. 

Where no Trust. 

Note (d). —Compare Ocean Accident and Guarantee Corporation, Ltd., 
and Hewitt v. Collum and ArchdaU, supra , cited in Par. 185, ante. 

(See original volume.) 

Partners. 

Note (g). —If the right to an account is barred it is also too late to claim 
a share in a credit item falling in after the dissolution of the partnership 
(Gopala Chetty v. Vijayaraghavachariar , [1922] 1 A. C. 488, P. C., Vol. 
XXII., Par. 201, note (/ ), post). 

(See original volume.) 

Time Runs from Discovery of Fraud. 

Note (0-—See, further, Oellcers v. Ellis, supra (action for rescission of 
contract for sale of shares brought more than six years after transaction 
and four years after discovery of the fraud held not barred). 

Mistake. 

Note (a).—See, further, Stanley Brothers, Ltd. v. Nuneaton Corporation 
(1913), 10S L. T. 986, C. A. (claim for repayment of moneys paid by 
mistake for a period of ten years) ; Re Jones's Estate, [1914] 1 I. R* 188, 
cited in title Mortgage, Par. 419, post; Re Mason, [1928] Ch. 385 (bona 
vacantia) ; ail'd., [1929] 1 Ch. 1, C. A. ; Re Blake, [1932] 1 Ch. .54 (transfer 
of money of intestate to Crown : claim of personal representative of next 
of kin ; money not impressed with a trust and lapse of time a defence). 


356. Mortgage of Personalty . . . and Realty. 

Note (b ).—See also Weld v. Petrie, [1929] 1 Ch. 33, C. A. ; as to laches, 

see Vol. XIII., Pars. 203—209, ante. 

Note (c). —Where a fund mortgaged consists partly of personalty am 
partly of the proceeds of the sale of realty, and the mortgagee’s right to the 
land is barred, he is not barred from enforcing his security against t ie 
personalty (Re Jauncey, Bird v. Arnold, [1926] Ch. 471). 

357-359. (.See original volume.) 

360. Where Penalty Given to Party Aggrieved. 

Note (i). —An action against a police authority for damages cause V * 
riot is not within the section (Jarvis v. Surrey County Council, [1 * 

K. B. 554). 

361-364. (See original volume.) 

365. Acts Done under Statutory Authority. 

Note (l).—Gregory v. Torquay Corporation, alfd., [1912] 1 K- B* ’ 
C. A. ; Sinedley v. Companies Registrar, [1919] 1 K. B. 97 (date of onus 
to hold annual general meeting of company). Claims by lnlan s 
subject to the Act (Jacobs v. London County Council, [1935] IX- • ’ 

C. A.). 



PARAGRAPH 

NUMBERS. 

365 

( contd.). 


VOL. XIX. —Limitation of Actions. 365—396 


Notes (n), (o).—For support for the contention of modified repeal as 
applied to Lunacy Act, 1890, s. 331, see Harnett v. Fisher, [1927] A. C., at 
p. 601. P. L. Amdt. Act, 1S34, s. 104, repd. by P. L. A., 1927, Sched. XI.; 
Act, 1882, s. 224, replaced by Local Govt. Act, 1933, s. 84 (1). 


366 . 

367 . 


(See original volume.) 

Continuance of Injury or Damage. 

Note ( d). —See, further, Par. 372, note (d), post. 


368 . 

369 . 


370 - 371 . 

372 . 


373 - 375 . 

376 . 


(Sec original volume.) 

Actions Against Guardians. 

Text and Notes. —Replaced by P. L. A., 1927, ss. 136, 139, which were 
repd. by Local Govt. Act, 1929, Sched. XII. 

(See original volume.) 

Compensation for Fatal or Other Injury. 

Note ( d ).—But see now British Electric Bail. Co. v. Gentile, [1914] 
A. C. 1034, P. C. (disapproving Mar key v. Tolworth Joint Isolation Hospital 
District Board, [1900] 2 Q. B. 454), Union Steamship Co. of New Zealand 
v. Robin, [1920] A. C. 054, P. C. (neither the cause of action nor the 
measure of damages in an action brought by the dependants of a dead 
man is identical with that which would have been possessed by the 
deceased himself) ; Gentile's case was followed in Venn v. Tcdesco, [1926] 
2 K. B. 227, holding that the six months' limit does not apply to an action 
under the Act of 1840 against a party to whom the Act of 1893 applies ; 
see also Vol. XXIII., Par. 703, note (o), post. But the Irish Free State has 
held to the six months’ limit, see Appelbe v. West Cork Bd. of Health, [1929] 
I. R. 107. As to Admiralty actions, see title Admiralty. 

Note (/).— Now W. C. A., 1925, s. 14 (1). 

(Sec original volume.) 

Estoppel. 

Note (p ).—Replaced by VV. 0. A., 1925. 


377 . 

378 - 379 . 

380 . 

381 - 385 . 

386 . 


387 . 

388 . 

389 - 392 . 

393 . 


394 . 

395 . 


396 . 


Statutes which Bar the Right, not the Cause . . . 

Note (/).—See Par. 305, ante. 

(See original volume.) 

Pleas to . . . Set-off or Counterclaim. 

Note (l ).—This was confirmed by Lowe v. Bentley (1928), 44 T. L. R. 388. 
(See original volume.) 

Fraud. 

Note (h ).—See, further, Osgood v. Sunderland (1914), 30 T. L. R. 530, 
cited in Par. 70, ante. 

(See original volume.) 

What is Commencement of Action. 

Note (o).— See also Vandelevr v. Sloane, [1919] 1 I. R. 116, C. A., 
Ireland (action claiming declaration of title). 

(See original volume.) 

Action must be one for the Recovery of Demand 
Sought to be Saved from Bar. 

Note (c). —See also Harpur v. Buchanan, [1919] 1 I. R. 1. 

(Sec original volume.) 

Bankruptcy and Winding Up. 

Note (g ).—See, further, Re Benzon , Bower v. Chelwynd, [1914J 2 Ch. 08, 
0. A. ; cited in title Bankruptcy and Insolvency, Par. 325, ante . 

(See original volume.) 
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PARAGRAPH 

NUMBERS. 

397 - 401 . 
402 . 


403 . 

404 . 


405 - 407 . 

408 - 410 . 


411 - 414 . 

415 . 


416 - 421 . 

422 . 

423 - 430 . 

431 . 


432 . 

433 . 


434 . 


435 - 444 . 


445 - 470 . 

471. 


Laws of England Supplement. 

LITERARY AND SCIENTIFIC 

INSTITUTIONS. 


- 4 - 

(See original volume.) 

Where Conveyance Made to Trustees. 

Note («s). —The restrictions on the number of trustees imposed by T. A., 
1925, s. 34, do not apply, see Vol. XXVIII., Par. 124, post; also Re Cleve¬ 
land Literary and Philosophical Society's Land , infra. 

(See otiginal volume.) 


Corporations, Officers and Trustees. 

Text and Note (d ).—Delete “ justices of peace ” (Local Govt. Act, 

1933, Sched. XL, Pt. IV.). 

Text and Note (/).—The first amd. and the next two repd. by Local 

Govt. Act, 1929, Sched. XII. ; thus only the consent of the M. of H. is 
required. 

Text and Note (i).- Repd. by Local Govt. Act, 1933, Sched. XL, 
Pt. IV. 


(See original volume.) 

Dealings by Trustees of Institution. 

Text. —Where land is vested in trustees for charitable, ecclesiastical or 
public trusts or purposes, the land is settled land and the trustees have 
the powers of a tenant for life and the trustees of a settlement, see S. L. A., 
1925, s. 29, Vol. IV., Par. 192, ante ; also Re Cleveland Literary and Philo¬ 
sophical Society's Land , [1931] 2 Ch. 247 (court authorised under S. L. A., 
1925, s. G4, power to mortgage). 

(See original volume.) 


Liability to be Prosecuted. 

Text and Note (k ).—.Delete “ for theft . . . chattels of the institution, 
or ” (Larceny Act, 1916, Sched.). 

(•See original volume.) 

Government Grant. 

Text and Note (a). —Replaced by Education Act, 1921. 

(•See original volume.) 

Particular Institutions. 


Text. —For the establishment ol other museums, see Imperial War 
Museum Act, 1920 ; National Maritime Museum Act, 1934. 

(See original volume.) 


Appointment of Principal Librarian. 

Note (/).—On the next vacancy the care of the natural history depart¬ 
ments is to be transferred to the Director of those departments from the 
Principal Librarian who is also relieved from liability to enter into a bond, 
see British Museum Act, 1930. 


General Powers. 

Note (?).—They have power to lend for public exhibition in any gallery 
or museum under the control of a public authority or university in Great 
Britain duplicates of objects, or any object, not being a duplicate, which 
can be temporarily removed from the Museum without injury to the 
interests of its visiting students or public. Before making the loan they 
must be satisfied that due provision is made for safety, insurance, and 
expenses of removal (British Museum Act, 1924). 

(See original volume.) 


LOAN SOCIETIES. 

4 - 

(See original volume.) 

Text and Note (/).—Now Companies Act, 1929, ss. 337 339. 
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VOL. XIX. 


472—488 


LOCAL GOVERNMENT. 


PARAORAPH 

NUMBERS. 


472. 


473. 

474. 

475-479 

480. 


481. 

482. 

483. 

484. 


485. 

486. 


487. 

488. 


Minister of Health.—All the powers and duties of the L. G. B. were 
transferred to the M. of H. by the Ministry of Health Act, 1919, s. 3 (1) (a) ; 
see Vol. XXIII., Par. 747, post. References to the L. G. B. in “ Halsbury ” 
and in this Supplement should be taken generally as references to the 
M. of H. Councils, joint committees and joint boards must make reports 
and returns to the M. of H. or the Sec. of State, and give hi in information 
with respect to their functions (Local Govt. Act, 1933, s. 284 ; see also 
as to London, Local Govt. Act, 1929, s. 51 ; Act, 1933, Sched. XL, Pt. IV.). 
He may direct inquiries, see Local Govt. Act, 1929, s. 129 (1); Local 
Govt. Act, 1933, Sched. XL, Pt. TV. ; ibid., s. 290. 

Removal of Sex Disqualification.—A person is not disqualified by 
sex or marriage from the exercise of any public function or from being 
appointed to or holding any civil or judicial office (Sex Disqualification 
(Removal) Act, 1919, s. 1). As to “public function,'’ see Re Edwardes 
Square Garden Committee (1934), 51 T. L. R. 35). 

Local Government Areas. 

England and Wales (London excluded) is divided into— 

A. Administrative counties divided into cty. districts being non cty. 
boroughs, urban districts, rural districts ; these consist of parishes. 

B. County boroughs consisting of parishes (Local Govt. Act, 1933, 
8 . 1 (I)). 

For list of these areas, see ibid., Sched. I. 

A C.B. with respect to functions of a B.C. forms a separate adminis¬ 
trative area (s. 1 (3) ). 

Meaning of Parish. 

Text and Note (c).— For meaning, see R. & V. Act, 1925, s. G8 (4). 
Overseers were abolished by ibid., s. 62, see title Rates, post ; their powers 
and duties have been transferred to rating authorities and others, see 
Overseers Order, 1927 (Stat. R. & 0., 1927, No. 55). 

Note (d ).—For repeals, see Local Govt. Act, 1929, Sched. X1L 

(See original volume.) 

Boundaries. 

Note (g). —See Par. 789, post. 

Division and Union. 

Text and Notes (m) — (p). —See Par. 789, j)ost. 

Parish Meetings arid Councils. 

Notes (/ ) — ( h ).— Replaced by Local Govt. Act, 1933, s. 43 (1), (2), (3) ; 
see also ss. 43 (4), (5), 4fi. 

Creation of Parish Council by Order. 

Text and Notes. —See instead, ibid., s. 43 (2). 

Petition for Parish Council. 

Note (?i).—Now ibid., s. 45 (3). 

Dissolution of Parish Council. 

Notes ( o ), (p).—Now ibid., s. 44. 

Grouping . . Dissolution. 

Notes (r), (#). —See now, ibid., s. 45 (1), (2). 

Note (/).— Ibid., s. 45 (3). 

(See original volume.) 

The Body Corporate . . Nature. 

Notes (a)—(e). —Now Local Govt. Act, 1933, ss. 48 (1), (2), 50 (1). 

Note (/ ).— Ibid., s. 48 (3) (meeting and chairman not required). 

Note (g). — Ibid., s. 55 (2). 

Legal Proceedings. 

Note (h). — Ibid., s. 277. 

Chairman. 

Note ( i).—Ibid ., s. 49 (1) ; the election is the first business, s. 49 (2) • 
he continues in office until his successor becomes entitled to act s 49 (3) • 
as to acceptance of office, see s. 61 (4). ’ ' ’ ’ ’ 
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488-507 

RARAGRARir 

NUMBERS. 

488 

(cortid.). 

489 . 


490 . 

491 . 


492. 

493-496. 



Notes (j)—(/).—/ feirf., ss. 62 (e). 58, 59 . 
Note (m).—Ibid., s. 66 (1), (2). 

Note ( n).—Ibid., s. 49 (5), (6), (7). 


Parish Councillors . . Disqualification. 

Notes (o), (p). See ibid., ss. 53, 57 (d); title Elections. 

Text and Notes (g ), (r).-See instead, ibid., s. 57 (a), (b), (c), Par. 539, 
post. ' ' 9 


Notes (s). (/).—See ss. 59, 76 (8), Par. 541, post. 

Note (?*).■—TTuVZ., Sched. III., Ft. V. (5). 

Note ( a).—Ibid ., s. 58. 


Election. Acceptance of Office. 

Note ( b).—Ibid ., ss. 51—54. 

Note (■ c).—Ibid ., s. 69. 

Note <d).—Ibid., s. 61 (4). 

Term of Office. Resignation. 

Text and Note (e). — Now every third year from 15th April, 1937 
{ibid., s. 50 (2)). 

Notes (/ ), (,g).—Ibid ., ss. 62 (d); ss. 63 (1), 64. 

Text and Notes (h), ({).— See instead, s. 55 (1). 

Casual Vacancies. 

Notes (k)—{n).—Ibid. t s. 67 (6), Sched. III., Pt. V. 5 ; s. 68. 

Expenses. 

Text and Notes.— See, instead, Local Govt. Act, 1933, s. 193. For 
expenses (excluding adoptive Acts) the rate limit is 4 d. ; in no ease more 
than 8 d. ; the Minister may allow higher limits (s. 193 (3)); precepts are 
sent to the R. D. C. (s. 193 (6) ), enforceable according to s. 193 (7). The 
P. C. may borrow with the consent of the Minister and C. C. (s. 195), but 
only by way of mortgage (s. 196 (1) ), or the C. C. may make loans (ss. 195 
(d), 201) according to regs. Stat. R, & O., 1934, No. 621. 

As to accounts, see ss. 193 (9), 223 ; inspection, s. 283 ; audit, ss. 219, 
224, 227. 


497-499. 

500. 

501. 

502. 

503. 

504-507. 


Meetings. 

Text and Notes. —See ibid., ss. 69, 128 (use of rooms); Sched. III.. 
Pt. IV., 1 (5) (use of licensed premises); 1 (1)—(3) (days of meetings); 
1 (4) (open to public) ; 2 (convening meetings); 3 (chairman); 4 
(quorum) ; 5 (mode of voting). See also Longfield Parish Council v. 
Wright (1918), 88 L. J. (ch.) 119. 


Proceedings. 

Notes (/)—(w).—See Local Govt. Act, 
Note (o). — Ibid., s. 193 (8). 


1933, Sched. III., Pt, V., 



Committees. 


Text and Notes. —Sec ibid., ss. 85 (appointment) ; 87. 88, 114 (3) 
(parochial committees) ; 89 (part of parish) ; 91, 92 (joint committees). 

Transferred Powers of Parish Councils. 

Text and Notes. —See Par. 472, note (r), supra ; also repeals by Local 
Govt. Act, 1933, Sched. XI.. Pt. IV. : as to the vestry, see Par. 535, 


post. 


Miscellaneous Powers. 

Notes (g) — (j). — Sea now ibid., ss. 167— 170, 176; 
1934, No. 363 (C. P. Regs.). 


Stat. R- & O., 


Note (/).— Now Hsg. Act, 1930, s. 51 (2). 

Note (a). —Sub-s. 2 repd. by Local Govt. Act, 1929, Sched. XII. 


Parochial Officers. . Clerk. Treasurer. 

Text and Notes. —Repd. As to transference of officers to the ratiiig 
authority, see R. & V. Act, 1925, s. 48 (2), (3). (7) ; compensation, s. 49, 
Sched. VI. An assistant overseer who is a “ transferred officer vat in 
s. 48, supra, may be dismissed at anv time without cause, notice or hearing 
{Brown v. Dagenham U. D. C., [1929] 1 K. B. 737). 

The council may appoint as clerk one of their number without remunera¬ 
tion (Local Govt. Act, 1933 (s. 114 (1)), or some other person with 
remuneration (s. 114 (2)); also a treasurer without remuneration 

(s. 114 (4) ); as to securitv, see s. 119 (3); as to deputies, ss. 115, 116. 
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PARAGRAPH 

NUMBERS. 

508. 

509. 

510. 

511. 

512. 

513. 


514 

515. 



517. 

518. 

519. 

520. 

521. 

522. 

523. 


VOL. XIX.- Locat. Government. 508 531 
Vesting of Property. 

Notes (e), (/).—Now mainly repd. by Local Govt. Act, Sched. XL, 
Pt. IV. See ibid., s. 48 (1), (2); also as to urban parishes, s. 269. 

Powers of Holding and Management. 

Note (p). —Sub-sect. (2) replaced by ibid., ss. 169, 170. 

Text and Notes (q) — (5). —Repd. by Local Govt. Act, 1929, Sched. XII. 

Power of Acquiring. 

Note (<)•—Now Local Govt. Act, 1993, s. 127. 

Power to Sell Surplus Land. 

Note ( u ).— See now ss. 169, 170, 178. 

Fire Apparatus. 

Note (t’).—See, further, Vol. XXIII., Par. 1113, poxt. 


Custody of Documents. 

Note (c). —Now Local Govt. Act, 1933, s. 282. 
Note (d). — Ibid., s. 283. 

Note (e).— Ibid., s. 280. 

Notes ( / )— (k). — Ibid., s. 281. See also Fox 
196 (concurrent jurisdiction of justices in respect 


v. Veil , [1918] 2 K. B. 

of tithe apportionment). 


Note (7).— Ibid., s. 45 (2). 


Parish Meeting. 

Note (n ).— Ibid., ss. 47 (1), 78. 

The Body Corporate. 

Text and Note (o).- —Chairman and overseers replaced by the “ repre¬ 
sentative body’' ; if the parish is represented on the R. 1). O. bv one 
councillor, and he is also chairman of the parish meeting, then the D. ( 
must appoint a local government elector to be a member of the representa¬ 
tive body of the parish (s. 47 (3) ). As to execution of Acts, see s. 47 (4). 

Chairman. 

Note (/;).— Ibid., s. 49 (l), (2). 

Note (q). — Ibid., Belied. III., Pt. VI., 5. 

Text and Notes (r), (/).—See, instead, s. 49 (1) ; he must he elected 
from among the councillors or persons qualified to bo councillors (ibid.). 
Notes (a), (b), ( c ).— Ibid., ss. 58, 62 (e), 66 (3). 

Place of Meeting. 

Text and Notes. — Ibid., ss. 69, 128, Sched. 111., Pt. VI., 1 (4). 


Proceedings of Meeting. Votes. 

Notes (/), (q). — Ibid., Sched. III., Pt. YL, 1 (3), 2. 
Notes (h ), ( i), (k). — Ibid., Pt. VI., 5 ; also s. 53 (2). 

Minutes of Meeting. 

Note (/).— Ibid., Sched. ILL, Pt. VL, 6. 

Number of Meetings. Assembly. 

Notes (w) —(r).— Ibid., Pt. VT., 1, 2. 7. 

Committees. 

Note (s ).— Ibid., s. 90. 

Authentication of Acts. . . 

Notes (t), (a). — Ibid., s. 47 (2). 

Annual Assembly. 

Notes (b), (e ).— Ibid., Sched. III., Pt. VI., 1, 4 (2). 
Text and Note (c). —See Par. 491, ante. 

Text and Note (/ ).—See, instead, s. 55 (1). 


524-526. Other Meetings . . Proceedings. 

Notes ( y)—(i)—Jbid ., Sched. III., Pt. VL, 2, 1 (2), 3 (1), 7 (1). 

527. Consent, where Necessary. 

Note ( r ).—General limit 4 d. 

Note (a). —Repd. 1933. 

Text and Note (c).—R epd. by Local Govt. Act, 1929, Sched XII 

528-531. (See original volume.) 

H.L.s.— 25 19 
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PARAGRAPH 
K UMBERS. 

532. 

533. 

534. 

535. 

536. 

537. 

538. 

539. 

540. 

541. 


Laws of England Supplement. 

Expenses. 

Text and Notes ( v), (w). —To meet the expenses the P. C. or chair¬ 
man of P. M. where no P. C., issue precepts to the R. D. C. (Act, 1933, 
s. 193 (6) ) enforceable according to s. 193 (7). 

Note (b). —Limit 8 d. or higher if the Minister allows (s. 193 (5)). 

Accounts. 

Notes (c), (d), (e).~Ibid , ss. 193 (9), 219, 283. 

Demand . of Poll. Returning Officer. 

Text and Notes.— See, instead, ibid., Schcd. III., Pt. VI., 5 ; s. 54, 
title Elections ; P. M. (Polls) Provisional Rules, 1934. 

General Position. 

Lext and Notes.— Overseers abolished. Existing civil powers of 
urban vestries have now been transferred to B. Cs. and U. I). Cs., see 
Local Govt. Act, 1933, s. 209 (1), title Ecclesiastical Law. 

Effect of Local Govt. Act, 1894. 

Note (d ).—See also Local Govt. Act, 1933, s. 1 (2) (d); as to suing, 
s. 31 ; name, s. 147 ; stock, s. 275. 

Note (e).—In Act, 1933, “ district council ” means U. D. C. or R. D. C. 
(ibid., s. 305). 

Chairman. Vice-Chairman. 

Text and Notes. —See ibid., ss. 33, 34, title Elections ; as to declara¬ 
tion, see s. 61. 

Councillors. 

Notes ( p ), (q), (r ).—See ibid., ss. 35—37, title Elections. 

Note (s).— Ibid., s. 58. 

Text and Note (/).—See, instead, ibid., s. 02 (c). 

Note (u).~lbid., ss. 01 (2), 07 (3). 

Qualifications of Councillors. 

Text and Notes. —He must be of full age and a British subject and 
a local govt, elector for the area, or own freehold or leasehold land within 
the area, or have resided during the whole of the preceding 12 months 
in the area (ibid., s. 57) ; see title Elections. 

Acceptance of Office .... Penalty. 

Text and Notes. —See now s. 61 (time limit 2 months; no fine); for 
proceedings against unqualified person, see s. 84. 

Disqualification. 

Note (h). —Delete. 

Notes (i), (/.:).— Sec now Local Govt. Act, 1933, s. 59 (1) (c), but pro¬ 
viso (iv.) excepts medical and surgical treatment for himself or family 
in or out of an institution or under Blind Persons Act, 1920. Relief by 
way of loan disqualifies (Cliard v. Bush, [1923] 2 K. B. 849). 

Text and Note (/).—Now imprisonment for 3 months without the 
option of a fine (see s. 59 (1) (e) and proviso (v.); disqualification may 
also arise under enactments relating to corrupt or illegal practices (s. 59 

(0(f)). 

Notes (m) —(r).—Now ibid., s. 59 (1) (f) and provisos (ii.), (iii.). 

Note ( 5 ).— Ibid., s. 59 (1) (a), which excepts mayor, chairman and 
sheriff ; in case of C. C., the returning officer if he or his partner receives 
no profit is not disqualified, see proviso (i.) ; as to paid officers of com¬ 
mittees, see s. 59 (2). 

A person surcharged above £500 within 5 years before election or 
since is also disqualified, see s. 59 (1) (d) and proviso (v.) ; also an elective 
auditor (s. 59 (1) (g) ), and a recorder in the case of a borough (s. 59 (3) ), 
a coroner or his deputy in the case of a cty. or borough (s. 59 (4) ), a poor 
relief officer or one dismissed within the previous 5 years in case ot a 
ctv. or cty. borough (s. 59 (1) (h) ), and teachers in provided or non- 
provided schools of the authority (s. 59 (5) ). The disqualifications o 
this sect, apply also to committees, sub-committees and joint committees, 
except as to teachers and a committee for education, or care of mentally 
defectives, or appointed under Public Libraries Act, 1892, s. 15 (s. « )• 
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PARAGRAPH 

NUMBERS. 

541 

(contd.). 

542. 


543. 

544. 


VOL. XIX. —Local Government. 541—558 

See also R. v. Dames, Ex parte Penn (1932), 96 J. P. 416 (C. C. roadman 
became servant of U. D. C. on U. D. taking over county roads). 

Text and Notes (t), (a ).—Disqualification abolished, see Local Govt. 
Act, 1933, s. 76, Par. 654, post. 

Offence. 

Text and Notes. —See, instead, ibid., s. 84. Proceedings may be 
instituted, but only by a local govt, elector for the area concerned (s. 84 (5)) 
either in the High Ct. or a Ct. of S. J. against a person acting as a member 
of a local authority or as mayor, or as elective auditor of a borough 
(s. 84 (8) ), on the ground of his disqualification (see s. 84 (7) ). The time 
limit is 6 months from the date of acting (s. 84 (1) ). The High Ct. may 
declare the office vacant, grant an injunction, and order a forfeit of £50 
for each occasion of acting (s. 84 (2) (a) ). A Ct. of S. J. may impose a 
fine of £50 (s. 84 (2) (b) ). Provision is made for discontinuing proceed¬ 
ings in this ct. by order of that ct. or, on defendant’s application by the 
High Ct. (s. 84 (3) ). 

Proceedings may also be instituted in the High Ct. where a person 
claims to act as above (s. 84 (1) ), and the ct. may declare the disqualifica¬ 
tion and vacancy and grant an injunction (s. 84 (4) ). 

Except as above, proceedings by way of quo warranto or otherwise 
may not be instituted (s. 84 (6) ). 

Avoidance of Office. 

Text and Note (e).—As to vacation b 3 r failure to attend meetings, 
see s. 63 ; declaration of vacancy by the authority and notice of vacancy 
signed by the clerk and affixed to the offices, s. 64. 

Disqualification on Certain Convictions. 

Note (/).—See ibid., s. 59 (1) (f), Par. 541, ante. 


545. 


546. 

547. 

548. 


549. 

550-551. 

552. 

553-558. 


General Description of Powers and Duties. 

Note (h). —See changes made by Local Govt. Act, 1929, Pt. III. 
Note (k). —Local Govt. Act, 1933, s. 274. 

Note (m ).—7 bid., s. 141. 

Powers Transferred from Justices. 

Text and Notes (q), (s). — Delete. 

(See original volume.) 


Various Statutory Powers. 

Conferences. —Sec ibid., s. 207, Par. 711, post. 

Land. —A local authority (P. C. excepted ; standing joint committee 
of G\ C. included) may, for the purpose of their functions, by agreement 
acquire by purchase, lease or exchange any land in or out of the area 
(s. 157); for application of Land Clauses Acts, see s. 176. They may 
also with the consent of the Minister acquire land in advance of require¬ 
ments, see s. 158. As to compulsory purchase, see ss. 159—-162 ; regs. 
and forms, Stat. R. & O., 1934, No. 363 ; for power to appropriate land for 
another purpose, see s. 163; A.-G. v. Manchester Corp ., [1931] 1 Ch. 
254. They may let with his consent for any term, and without his con¬ 
sent for 7 years (s. 164), and with his consent sell or exchange (s. 165), 
the capital money being applied in discharge of debt according to s. 166. 
For power to purchase land by agreement or otherwise and provide 
halls and offices, see s. 125. 


Power of M. of H. 

Text and Notes. —See, instead, ibid., s. 271 
(See original volume.) 


as to charities, s. 269 (3). 


Failure to Act. 

Note (/).— Ibid., s. 72 (3). 

Contracts. 


Text and Notes. —Repd. A local authority (C. C., C. B. C., C. D. C. 
R. P. C., s. 305) may enter into contracts necessary for the discharge of 
any of their functions (s. 266 (1) ). All contracts made by the authority 
or a committee thereof must be in accordance with the authority’s stand 
...g orders, and in the ease of contracts for the supply of goods or materials 
or execution of works the standing orders must (a) require that, except 
as otherwise provided by or under the standing orders, notice of the 
intention to enter into the contract must be published and tenders invited ; 
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PARAGRAPH 

NUMBERS. 

553-558 

(contd 



559. 


560 


561 

562 

563 


564. 


565. 


566. 


and (b) regulate the manner in which the notice must be published and 

tenders invited (s. 266 (2) ). For model standing orders, see Circular 
I »)00. 

A person entering into a contract is not bound to inquire whether the 

stand mg orders have been complied with and all contracts, if otherwise 

valid, have full force and effect notwithstanding non-compliance with 
the orders (s. 266 (2), proviso). 

In the case ot a C. C. if the contract exceeds £50 an estimate must have 
been submitted by the finance committee (s. 86 (2) ). 

Under Public Health Acts. 

Note (c).—S ee also A.-G. v. Parish , [1913] 2 Ch. 444, C. A. (rebuilding 
on site of old building). 

Compulsory Officers. 

Note (r).—Local Govt. Act, 1933, s. 107 (1), (4). 

Note (s).—Ibid., s. 107 (1). 

(See original volume.) 

Duties. 

Note (/ ).— Ibid., *. 108. 

Remuneration. 

Note (g). — Ibid., ss. 107 (2), 108 ; as to retirement, see s. 121. As to 
superannuation, see Par. 730, post. 

Note (A;).—It was held in Brown v. Dagenham U. D. C. (1929), 45 T. L. R. 
284, that an action lies for accrued salary. 

Removal. 

Note (Z).—Now Local Govt. Act, 1933, s. 107 (2). 

Note (o).—A nd this is so whatever may be the contract between the 
parties ( Brown v. Dagenham U. D. C. f supra). 

Disabilities etc. 

Text and Notes. —Repd. If it comes to the knowledge of an officer 
(or servant, Local Govt. Act, 1933, s. 305), employed under this or any 
other Act by a local authority (or joint committee, s. 123 (4) ), that a 
contract in which he has a pecuniary interest, whether direct or indirect 
(not a contract to which lie is a party) has been or is proposed to be 
entered into by the authority or any committee thereof he must as soon 
as practicable give written notice of the fact to the authority. Pecuniary 
interest is such as is defined in the case of a member b}' s. 76 (2), (3) 

(s. 123 (1)). The penalty on summary conviction is £5 (s. 123 (4)). 

An officer must not, under colour of his office or employment, exact or 
accept any fee or reward whatsoever other than his proper remuneration 
(s. 123 (2) ). Penalty £5 (s. 123 (4) ). 

Security. 

Note (6).— Ibid., ss. 119, 305. 


567. Accountability. 

Text and Note (?).~See, instead, ibid., s. 120. 

568-574. Medical Officer of Health. Sanitary Inspectors. 

Text and Notes. —Repd. Every I). C. must appoint a M. O. and 
sanitary inspector (s. 107 (1) ). 

They may appoint standing deputies (s. 115) or temporary deputies 
(s. 116). " ' 

Vacancies must be filled within 6 months (s. 107 (2) ). The Minister 
may prescribe (a) the qualifications and duties of M. Os. ; and (b) mode 
of appointment, terms of salary and tenure of office of both and the 
qualifications and duties of inspectors (s. 108 (1)). See Sanitary Officers 
Order, 1926. 

Compliance with (a) is obligatory; compliance with (b) is necessary 
to obtain the salary grant from the C. C., infra (s. 108 (2) ). . 

As to the qualifications of medical officers and health visitors appom 
under certain Acts, see Local Govt. Act, 1929, s. 59, and Stat. R. & O., 
1930, No. 69; 1933, No. 408. , , , 

In addition to the prescribed qualifications the M. O. must be a ciu y 
qualified medical practitioner and also in a district of 50,000 population 
or more, registered as a holder of a diploma in sanitary science, public 
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health or state medicine (Act, 1933, s. 108 (3) ). He must perform the 
prescribed duties and may exeroise the powers of a sanitary inspector 

(s. 108 (4) ). 

If regs. under s. 108 (1), supra , are complied with, the C. C. pay the 
D. C. one-half the salary of these officers, but this may bo forfeited to 
the Crown if the Minister certifies that the M. 0. has failed to give returns 
or information under s. 113, or s. 110, infra , is not complied with (s. 109). 

A M. O. or senior sanitary inspector who is required to devote his whole 
time to his office (or offices), and any portion of whose salary is paid out 
of moneys voted by Parliament, or out of the county fund, may not be 
appointed for a limited period only, and may be removed from office only 
by the local authority with the consent of the M. of H. or by the M. of H., 
see s. 110; also Field v. Poplar , cited in Yol. XX., Par. 1201, notes, 
post. 

A C. C. must, after consultation with D. Cs., formulate arrangements 
for securing, whether by a combination of districts or otherwise, that 
every medical officer of health subsequently appointed for a district shall 
be restricted from engaging in private practice. A copy of the scheme 
must be sent to the Minister and the D. Cs. who may make representations 
thereon. On default, the Minister may formulate a scheme. Where a 
scheme has been made, an appointment must be subject to the term that 
the person shall not engage in private practice as a medical practitioner ; 
the Minister has, however, power of dispensing with this requirement, see 
s. 111 . 

The Minister has power to unite districts (C. Bs. and C. Ds.) for the 
appointment of a M. O. to save expense, see s. 112. 

A M. O. for a district must give required information to the M. O. for 
the county ; the Minister decides disputes (s. 113). 


575. 


576. 

577. 


Holding Meetings. Summoning Meetings. 

Text and Note (c). —At least 3 other meetings must be held (Local 
(lovt. Act, 1933, 8 elied. III., Pt. 11L, 1). The chairman must be elected 
at the annual meeting from among the councillors or persons qualified 
to be such (s. 33 (1), (2) ), and make a declaration of acceptance of the 
office (s. 61). He continues in office, unless disqualified, until his successor 
becomes entitled to act. During his term, he continues a member of 
the council notwithstanding the provision as to retirement at the end of 
3 years (s. 33 (3), (4) ). He becomes a J. P. for the 00111113 % but must 
first take the required oath unless already a J. P. (s. 33 (5) ). 

The council ma}' appoint a member to be vice-chairman, see s. 34. 
Note (e). — Ibid., Soiled. 111., Pt. Ill. 1 (3) ; s. 125, 

Note (/).—A meeting may be called at any time 63 ' the chairman or, 
on his refusal after requisition, by 5 members or a fourth of the council. 
Three clear days’ notice must be published at the offices and a summons 
to attend specifying the proposed business and signed l)y r the clerk must 
be sent to each member. W ant of service of the summons does not 
affect the validity of the meeting (ibid., Pt . 111., 2). 

Quorum. 

Notes (h), (?').—See ibid., Sched. III., Pt. III., 4 ; Pt. V., 5, 0. 

Chairman. 

Note (k). — Ibid., Pt. III., 3. 


578. 


579. 


Proceedings. Minutes. Admission. 

Notes (n), (o). — Ibid., Pt. V., 1. 

Text and Note (p).—Ibid., Pt. V., 2 ; the voting is by show of hands, 
but only on a requisition by any member must the voting be recorded 
to show names of members for and against the question (ibid., Pt. Ilf., 6 ). 
Note (q).~Ibid., Pt. V., 3, Par. 655, post. 

Note (/).—They may hike part but not vote (ibid., Pt. III., 5). 

Committees. 


Text and Notes.— Repd. For general power of a local authority to 
appoint and delegate functions (except as to rates and loans) to com¬ 
mittees, see ibid., s. 85. Except for finance non-members may be included 
but not more than one third (ibid.). They may also concur in' the appoint- 
ment of joint committees (s 91). As to expenses and accounts, see s. 93 

shio tTtl t 'T ° 6 ,V’ J f (8eC Par ' 541 > «"'«> applicable to member¬ 
ship (s. 94). The disability for voting on account of interest in contracts 

stc s. ,<>, applies with modifications, sec s. 95. For power to make 
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standing orders, see s. 96 (1). The chairman has a casting vote (s. 96 (2 )) 
As to minutes, see Sched. III., Pt. V., 3, Par. 655, post. ' 

bee, further, W. Bean <fc Sons, Ltd. v. Flaxton R. G., [1929] 1 K. B. 450 
L. A. (council could not confer on a sub-committee a power to make agree- 
ments which the council themselves could not make). 

Expenses. 

Text and Notes. Repd. except as to private improvement rates. 

Ail receipts are carried to the general rate fund out of which all the council’s 

liabilities must be discharged (Local Govt. Act, 1933, s. 188(1)). For 

saving as to revenues from undertakings, see s. 194. A general rate 

1 und account must be kept, and separate accounts where receipts are 

lor the benefit of part only of the district, or expenditure is chargeable 
to a part only (s. 188 (2) ). 

T he council have power to levy rates to meet all the council’s liabilities 

VI v VIfir I )1 T ’ ovisio “ is not otherwise made (s. 189). See, further, 
ol. XA1\., Par. 95, post. As to expenses of attendance at conferences, 
see Par. 711, post. 

Borrowing. 

Text and Notes (p)-~- (a). —See, instead, Local Govt. Act, 1933, ss. 195 
(puiposes), 218 (sanctioning authority), 196 (1) (modes of borrowing), 
197 (security and priority), 198 (period for repayment), 199 (returns to 
Minister), 200 (charge of service of loan), 202 (application of unexpended 
moneys), 203 (lenders relieved from making inquiries), 204 and Stat. 
1L & O., 1934, No. 619 (stock regulations), 205—212 (mortgages and 
sinking fund), Stat. R. & O., 1934, No. 620 (form of mortgages and 
transfers), 213—215 (sinking funds), Stat. R. & O., 1934, No. 1320 (rate 
of accumulation, 3 per cent.), 215 (power to obtain temporary loans), 
216 (power to re-borrow), 217 (savings). 

As to borrowing from a bank without giving security, see, further, 
It. v. Locke, [1910] 2 K. B. 201 ; [1911] 1 K. B. 680, C. A. 

Under Other Statutes. 

^ Note (6).—For part repeals, see Local Govt. Act, 1933, Sched. XI., 
Pt. IV. Enactments imposing limits on borrowing by reference to rating 
have ceased to have effect (Local Govt. Act, 1929, s. 74 (1) ). 

Accounts . . kept. Making up Accounts. 

Note (c).—See Local Govt. Act, 1933, s. 235. 

Text and Note (i ).—Accounts subject to audit must be made up 
yearly to 31st March, or such other date as directed by the M. of H., 
and as soon as may be thereafter (ibid., s. 223). 

(See original volume.) 

Auditors. 

Note (n). — Ibid., s. 241. 

Note (o).— Ibid., s. 219. The Minister may direct an extraordinary 
audit of any accounts subject to district audit. Three days’ written 
notice must be given. The ordinary audit provisions apply except as 
to financial statement and public inspection of accounts (ibid., s. 236). 
Notes (p) — (a ).—See ibid., s. 220. 

Notes (b), (c). — Ibid., s. 221. For present scale, see Audit Stamp 
Duty (Local Authorities) Order, 1921. For form of financial statements, 
see Financial Statements Order, 1921. 

The Audit. Time. Notice. 

Note (d). —See now Par. 583, note (i), supra. 

Notes (e), (/ ).—For power to regulate audit, seo ibid., s. 235. 

Notes (g), (/i), (i ).—See ibid., s. 224 (3); Audit Regs. 1934, r. 5 (1934, 
No. 1188). 


Deposit of Accounts. Inspection. 

Note (j).—A person interested may inspect by means of an agent (R. 
v. Bedivellty U. D. C\, Ex parte Price, [1934] 1 K. B. 333. 

Note (k). —Local Govt. Act, 1933, s. 224 (1), (2). 

Production of Documents. 

Note ( m).—Ibid., s. 225. 

Objection by Ratepayers. 

Text and Note (o). —A local govt, elector (ibid., s. 305) for the area 

may be present or represented and object (ibid., s. 226 (1) ) ; as to appeals, 
sec s. 229. 

Note (p ).~—See ibid., s. 226 (2). 
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Disallowances and Surcharges. 

Note (g).— Ibid., s. 228 (1). See also R. v. Roberts , [1908] 1 K. C. 
407, C. A. Expenditure upon a lawful object may be so excessive as 
to be unlawful, and in such a case the auditor must surcharge the excess 
upon the persons responsible. Under Metropolis Management Act, 1855, 
the council have a discretion as to the amount of wages they may pay, 
but it must be exercised reasonably, regard being had to existing labour 
conditions (Roberts v. Hopwood , [1925] A. C. 578). See also Roberta v. 
Cunningham (1925), 90 J. P. 32, H. L. ; Woolwich Coiporation v. Roberts 
(1927), 96 L. J. (k. b.) 757, H. L. (working of scale of wages fixed by 
Industrial Council). 

Note (r).— Local Govt. Act, 1933, s. 228 (1) (proviso) ; see also R. v. 
Crain , Ex parte Wandsworth Guardians , [1927] 2 K. B. 205, C. A. 

Note (s, 1).—Local Govt, Act, 1933, s. 228 (1); as to certificates, see 
Audit Regs. 1934, r. 9. Loss in s. 228 (1) (d) includes a loss by way of 
a charge for interest arising from failure through neglect or default to 
make or collect rates or issue precepts to cover expenditure for the financial 
year (including past expenditure not covered), or to collect other revenues 

‘(s. 228 (2) ). 

Note (. 9 , 2).—See now ibid., s. 228 (2). 


Appeal. 

Text and Notes (a) —(/ ).—Repd. 

Tribunal. —Any person aggrieved by a decision of a district auditor on 
any matter with respect to which he made objection at the audit, or 
aggrieved by a disallowance or surcharge, may appeal to 

(u) the High Court where the disallowance or surcharge or other 
decision relates to an amount exceeding £500 ; 

(b) in any other case, either the High Court or Minister (s. 229 (1) ). 

For procedure, see R. S. C., Ord. 55b, rr. 59—70. 

A person who appears and obtains a disallowance before the auditor 
is impliedly entitled to appear on the appeal to protect that disallowance 
(Re Audit (Local Authorities) Act , 1927, [1934] 2 K. B. 415, C. A.). 

Powers. —The court has power to confirm, vary or quash the auditor’s 
decision and to remit the case to him with such directions as it thinks fit 
for giving effect to its decision. 

If the auditor’s decision is quashed or varied so as to reduce the surcharge 
to £500 or less, the appellant will not be subject to the disqualification 
(see Par. 541, note (s), ante) imposed by the Act, Pt. II. (or by the corre¬ 
sponding provision of any enactment relating to London) (s. 229 (2) ). 

The Minister also has the above powers (ibid.). In addition he may 
at any stage of the proceedings, and must, if directed by the court, state 
in the form of a special case for the court's opinion any question of law 
arising in the appeal. With this exception the Minister's decision is 
final (s. 229 (3) ). 

The Court has pow r er to give leave to appeal against its decision to C. A. 
(Council of County Palatine of Lancaster v. Crowe (No. 2), infra). 

Relief. —A surcharged person may, whether or not he appeals under 
s. 229, supra , apply to the tribunal (High Court or Minister) to which he 
appeals, or, if he does not appeal, to the tribunal to which he might 
have appealed, for a declaration that in relation to the subject-matter 
of the surcharge he acted reasonably or in the belief that his action was 
authorised by law. The tribunal (supra), if satisfied that there is proper 
ground for doing so, may make a declaration to that effect (s. 230 ( 1 ) ), 
and then he is not subject to the disqualification, if any (supra). 

Further, the tribunal may, if satisfied that he ought fairly to be excused, 
relieve him either wholly or partly from personal liability in respect of 
the surcharge. The tribunal’s decision is final (s. 230 (2) ). 

Rules.— Under s. 231 (1), rules regulating appeals and providing for time 
limit for applications, public notice of hearing, and objection by ratepayers 
have been made, see R. S. C., Ord. 55b, it. 59—70. 

Personal Hearing.— Where an appeal or application is made to the 
M * the a PP el 'ant or applicant is entitled to a personal hearing, see 

Costs— See s. 234 ( 1 ). See, further, Council of County Palatine of 
1 Marxister v. Crowe (No. 2), [1929] 1 K. B 604 J 
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600. 


601. 


602. 

603. 


604-605. 

606. 



Report by Auditor. 

Notes (i), (£•).—See, instead. Local Govt. 
Regs. 1934, r. 7. 


Act, 1933, s. 227; Audit 


Recovery of Surcharges . . . Proof Required. 

Note ( n). — Ibid ., s. 232 ; as to recovery of expenses from the audited 
fund, see s. 234. 

Text and Notes (o), ( p ), (</).—Repd. 

An\ sum certified by a district auditor to be due is recoverable either 
summarily or otherwise as a civil debt (s. 233 (1) ). 

In such proceedings any certificate purporting to be signed by a district 
auditor is conclusive evidence of the facts certified. A certificate signed 
by the treasurer or other officer whose duty it is to keep the accounts 
tlnl tlx' certified sum has not been paid to him is conclusive evidence of 
non-pay mont, unless it is proved that the sum has been paid subsequent 
to the date of his certificate. [ nless the contrary is proved a certificate 
purporting to be signed by a district auditor or treasurer or accounting 
officer is deemed to have been signed by him (s. 233 (2) ). 

Note (r).—Now ibid., s. 233 (3). 

Financial Statement . . . Committee. 

Note (s ).—For form for C. C„ B. C., U. D. C. and R. D. C., see Stat. 
R. & O., 1921, No. 1902. 

Notes (I), (?/).—Now Local Govt, Act, 1933, s. 222 (1)—(4); for 
penalty, see s. 222 (5). 

Note (a). —Repd. 

Note (b). —See, instead. Audit Kegs. 1934, r. 8. 

Solicitor’s Bills. 

Notes (c). (d ).-—Local Govt. Act, 1933, s. 242. See, further, Re Porter , 
Amplilett and Jones, [1912] 2 Ch. 98. 

(See original volume.) 

Under Local Government Act, 1894. 

Note (//).—See now Local Govt. Act, 1933, ss. 151, 152. 

Actions by Urban Councils. 

Note (i).— For “ 366 ” read “ 306." 

Note (/*.).— Ibid ., s. 276. 

(See original volume.) 

Appearance in Legal Proceedings. 

Text and Notes ( 5 )— (b). —Now ibid., s. 277, which makes general or 
particular authority also necessary in the case of the clerk. See also 
Boimjer, Philpott and Payne, Ltd. v. Mather, [1919] 1 K. K. 419 (authority 
to be given before proceedings). 

By M. of H. 

Note (/).—Now Local Govt. Act, 1933, s. 112. . 

Under Public Health Acts. 

Note ( j ).—These ss. 299—302 are replaced by Local Govt. Act, 1929, 
s. 57 (3), see Vol. XXIII., Pars. 754—756, notes, post. 

Under Other Statutes. 

Note (&).—See Hsg. Act, 1930, ss. 52—54 ; Town and Country Planning 
Act, 1932, s. 36. 

(See original volume.) 

The Port Sanitary Authority. 

By s. 2 of the Rats and Mice (Destruction) Act, 1919, the port sanitary 
authority is the local authority for enforcing the Act. 

(See original volume.) 

Meaning of Municipal Corporation. 

Note (p ).—See Local Govt. Act, 1933, s. 305. 

Notes (a), (b).—Ibid., s. 17 (1). 

Note (c ).—Now local govt, electors. 
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607. Rights of Burgesses. 

Note (d ).— Ibid., s. 23 (1). 

Note (e).—Ibid., s. 237 (1). 

Note (/ ).— Ibid., s. 57. 

Notes ( g ), (h). — Ibid., s. 283. 

Note (k ).— Ibid., s. 84 (5). 

608. Style of Corporation . . . Seal. 

Note (l). — Ibid., s. 17 (1); as lord mayor, s. 17 (J) (a). 


609. Vesting of Corporate Property. 

Note (p ).— Repd. 

Note (q). — Ibid., s. 185. 

610. Corporate Officers. 

Note (s). — Ibid., s. 305. 

611-612. Acceptance of Office. 

Text and Notes (/)— (s ).—See ibid., s. 61, Par. 540, ante; for form, 
see Stat. R. & O., 1934, No. 544. 

Note (6).— Local Govt. Act, 1933, s. 60. 


613. 


614. 


615. 


616. 


617 

618 


619-621. 

622. 

623. 

624-625 


Exemptions. 

Text and Notes. —Repd. or now inapplicable. 

Resignation of Corporate Office. 

Text and Notes. —Repd. A person elected to an office under Local 
Govt. Act, 1933, may at any time (without line) resign his office by 
writing signed by him and delivered to the clerk of the authority or to 
the chairman of the lb C. or to the P. O. or P. M. as the case may be ; 
resignation takes effect on receipt of the notice (s. 62). 

A member who fails throughout 6 consecutive months to attend any 
meeting of the authority, unless for reason approved by them, ceases 
to be a member (s. 63 (1) ) ; attendance at committees counts and relief 
is also given where on service during war or emergency (ibid.) ; in ease 
of a mayor the period is more than 2 months continuous absence, illness 
excepted (s. 63 (2) ). 

Where a member (a) ceases to be qualified ; or (b) becomes dis¬ 
qualified (except by surcharge or conviction or corrupt practices) ; or 
(e) ceases to be a member or to hold office of mayor by failure to attend 
meetings or absence from the borough, the local authority must, except 
where a declaration is made by the High Ct. (see s. 84), forthwith declare 
his office vacant and signify the vacancy by notice signed by the clerk 
and affixed to the offices (s. 64). 

Re-eligibility. 

Notes (e), (/).— Ibid., s. 58. 

Filling Casual Vacancies. 

Text and Notes. —Repd. For the date of casual vacancies in various 
cases, see ibid., s. 65 ; date of election of chairman, mayor or alderman, 
s. 66 ; of councillors, s. 67 ; term of office, s. 68 ; title Elections. 

(See original volume.) 

County Boroughs. Effect. 

Text and Notes (k) — (o).— See now Par. 472, ante. 

As to financial relations, see, instead, Par. 753, notes, post . 

A borough must not promote a Bill for constituting a county borough 
unless the population is, according to the last census, at least 75,000 
(s. 139). The consent of the electors is not required (s. 255). 

Notes (g), (g ).—Repd. 

(See original volume.) 

Cambridge and Oxford. 

Note (*).— See also Local Govt. Act, 1933, s. 302. 

Constitution. 

Noie ((). Ibid., s. 1 i ; I). 0. does not include a B. C. (s 305) 

Who are Eligible. Qualification. 

Text and Notes.— See, instead, ibid., s. 57, Par. 539, ante. 
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626-632. 


633. 


634-636. 


637. 


Disqualification. 





Text and Notes.— See, instead (except 307 (p )), ibid., e. 59, Par. 541 

ant f- Interest m contracts, etc., now disables a member from discussion 
and voting, see s. 76. 

See, further, Pontefract Corporation v. Lowden (1915), 84 L. J. (k. b.) 
1800, C. A. 

Retirement. 

Notes (r), (s).—Local Govt. Act, 1933, ss. 23, 58. 

Note (t).—Ibid., s. 131 (1) (b) 

Avoidance etc. 


Text and Notes. —For disqualifications, see ibid., s. 59, Par. 541, 
ante ; resignation, s. 62 ; vacation of office by absence, s. 63 ; declaration 
of vacancy in certain cases, s. 64, Par. 614, ante. 


The Aldermen. 


638-639. 

640. 

641. 

642. 

643. 

644-645. 

646. 

647. 


648. 

649. 


650. 

651. 


Notes. —See ibid., ss. 21, 22, title Elections ; 
etc., see supra. 


as to disqualifications, 


Election. Term of Office. 

Notes. See ibid., ss. 18(1), (2), (3), 19, title Elections. 

Remuneration . . . Chief Officer. 

Note ( p).~Ibid ., s. 18 (4). 

Notes (q), (r).—Ibid,, ss. 18 (5), 302. • 

Note ( s ).— Ibid., s. 18 (7) ; delete as to women. 

Note ( a).~Ibid ., s. 18 (8), (9). 


Disqualification. 

Text and Note (</).— See ibid., s. 59, Par. 541, ante 


Deputy Mayor. 

Text and Notes.—S ee ibid., s. 20 ; lie holds office until a newly elected 
mayor becomes entitled to act (ibid.). 

Nature of Powers. Powers Conferred. 

Note ( h).—lbid ., s. 17 (2). 

Note (/).—See the limitation by repeal in ibid., Sched. XI., Pt. IV. 
Note ( m).—lbid ., s. 271. 


(See original volume.) 

On Conversion of U. D. into Borough. 

Text and Note (h ).— See, instead, s. 132. 


Officers. Remuneration. Security. 

Note (/).—Also surveyor, M. O. H. and sanitary inspector. As to 
these, sec ss. 108—113, Pars. 568—574, ante. 

Note (n). — Ibid., s. 106 (1). Officers hold office at the pleasure of the 
council (s. 106 (2) ), except where contracts provide for notice, see s. 121. 

Note (o).— Ibid., s. 106 (2). A payment made without consideration 
ior past services is unlawful (Re. Audit Local Authorities) Act, 1927, 
[1934] 2 K. B. 415, C. A.). 

Note (r ).—Local Govt. Act. 1933, ss. 119, 120. 

Town Clerk. Duties. Deputy. 

Note (s).-Ibid., ss. 106 (3), 122, 106 (5), 237 (2). 

Notes ( t), (a).—Ibid., ss. 106 (2), 279 (2). 

Notes (b), (c), (e).—lbid., ss. 115, 116. 

Treasurer Duties. 

Note (f).-ibid., s. 106 (3). 

Notes (g), (h), (i).~Ibid., ss. 106 (5), 122, 237 (2). 

Note (k).-lbid., ss. 115, 116. 

Note (l).-Ibid., s. 187 (1). 

Text and Note fo).—Delete. 

Contracts. 

Text and Notes (s), (t). —See now ibid., s. 266, Par. 553, ante . 

Meetings. 

Note (u).— Now Local Govt. Act, 1933, s. 75, Sched. HI., Pt. II.; 
the restriction as to licensed premises does not now appear to apply. 

Note (a).— Ibid., Sched. III., Pt, V., 4. 
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651 

(contd.). 


652. 


653. 


654. 


655. 


656. 

657. 


658-659 


660. 


661. 
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M 

Notes (c), (d).~Ibid. 9 s. 295 (1); Sched. 111., Pt. II., 1; but the first 
or annual meeting is at 12 a.m. or as the council may determine. 

Text and Notes (/), (ifi-Ibid., Sched. III., Pt. II., 2; but read 
“ 5 members or one fourth of the whole council whichever is less.” 

Note (g ).— Sunday and the other days will not be excluded ; ibid., 
s. 295, does not appear to apply. 

Summoning. 

Text and Notes (l), (m ).— Delete registered ; see ibid., Sched. III., 

Pt. II., 2 (3) (b). 

Text and Note (n). —For “ quarterly ” read “ annual ” ; see ibid., 
Pt. II., 2 (4), and cross references. 

Chairman. 

Notes ( p ), (g ).— Ibid., Pt. II., 3. 

Conduct of Business . . . Casting Vote. 

Note ( r ).— Ibid., Pt. V., 1(1); Pt. II., 4. 

Note ( s ).—First not re-enacted ; as to the others, see Local Govt. 
Act, 1933, s. 254 (1) (promotion of Bills) ; s. 259 (freemen) ; s. 25 (wards). 
Note ( a ).— Ibid., Sched. III., Pt. V., 1 (2) ; s. 22 (5); s. 19 (3). 

Disqualification from Voting. 

Text and Notes (c), (d). — Replaced by the extended provisions of 
ibid., s. 76, which is applied to committees by s. 95. 

A member who has any pecuniary interest direct or indirect in any 
contract or proposed contract or other matter under consideration must 
disclose the fact as soon as practicable after the commencement of the 
meeting and not take part in the discussion or consideration or vote. 
This does not apply to interest as a ratepayer or inhabitant of the area, 
or as an ordinary consumer of gas, electricity or water, or in a matter 
as to terms of service of supply of goods, etc., to the public (s. 76 (1) ). 
Penalty £50 (s. 76 ( 6 ) ). A prosecution requires the sanction of the 
Director of Public Prosecutions (s. 76 (7) ). Standing orders may provide 
for exclusion from the meeting (s. 76 (9) ). 

As to “ indirect,” sec s. 76 (2) ; married persons, s. 76 (3). Interest 
in a co., etc., may be given by general written notice to the clerk (s. 76 (4) ) 
who must record in a book open to inspection of members (s. 76 (5) ). 
The Minister or the C. C. in case of a P. C., may remove any disability 
where affecting such members as to impede business or in the interests 
of the inhabitants to do so (s. 76 ( 8 ) ). 

Minutes. Inspection . . 

Notes (e), (/), (g). — Ibid., Sched. III., Pt. V., 3. Names of members 
must be recorded (ibid., Pt. V., 2). 

Notes (//), (*).— Ibid., s. 283 (1), ( 6 ), (7). See also R. v. Hampstead 
B. C., Ex parte Woodward (1917), 116 L. T. 213 (refusal of mandamus 
to compel production of B. C.’s documents for inspection of member 
desiring to see them for benefit of third party). 

\See original volume.) 

Appointment. Delegation of Powers. 

Text and Notes (/)— (n). —See, instead, Par. 579, ante. 

Note (p). —See also R. v. Chapman, Ex parte Arlidge, [1918J 2 K. B. 298. 

Borrowing Powers. 

Text and Notes. —See, instead. Par. 582, ante. 

Power to Purchase . . Disposal of Land etc. 

Text. —For the general code, see Par. 548, ante. 

Text and Note ( i ).—Replaced by Local Govt. Act, 1933, lS . 171 , 
except as to purchase for a justices’ room, etc. 

Notes ( m ), ( n ).— Ibid., s. 172 (3). 

Note ( o).—Ibid ., s. 172 (1), (4) ; s. 172 (2). 

Note (n). —See Re Plijmouth Corporation and Walter 2Ch. 354, C. A. 

Constitution of Borough Fund. 

Text and Notes ( 9 )-(«), («), <&).-Repd. All receipts including rent 
and profits of corporate land are now paid into and all liabilities are 
discharged out of the general rate fund (Local Govt. Act, 1933, s. 185(1) ) - 
see \oI. XXT\„ Pai. 151, post. A surplus may under the council’s 
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PARAGRAPH 

NUMBERS. 

661 

(confd.). 

662. 


663. 

664. 


665. 

666 . 

667. 

668 . 


direction be applied for benefit of the borough (s. 185 (3)). A general 
rate fund account must be kept and separate accounts where receipts 
and expenditure are for the benefit of a part only of the borough 
(s. 185 (2) ). ^ 

How Made. 

Note ( d).—Ibid ., s. 187 (1). 

Note (e).—See also A.-G. v. West Ham Corporation, [1910] 2 Ch. 560 
(illegal application of consolidated loans fund). 

Ihe establishment of printing works to do the printing work of the 
corporation is incidental to the carrying out of the corporation’s statutory 
duties, and expenditure thereon is not an improper use of the borough fund 
(A.-G. v. Smethwick Corporation , [1932] 1 Ch. 562, C. A.). 

As to expenses of attending Conferences, see liOcal Govt. Act, 1933, 
s. 267. Par. 711, post. 


When Order of Council Necessary. 

Note (/).—Local Govt. Act, 1933, s. 187 (2). 

Note (<y).—See, instead, s. 185 (3). 

Text and Note (//).— Delete “ of Q. S/’ ; ibid., s. 187 (2) (b). 

Requirements of Order. 

Note (?’).— I hid., s. 187 (2); the same order may include several pay¬ 
ments {ibid.). 

Text and Notes (/*), (/). —Replaced by ibid., s. 187 (3), giving a right 
of appeal to the High Ct. whose decision is final. 

Description. 

Text and Notes.— The council have power to levy rates to meet all 
liabilities for which provision is not otherwise made ( ibidl., s. 186). The 
“general rate" replaces the borough rate, see Vol. XXIV., Par. 157; 
also Par. 97, notes, post. 

Special Rates. 

Note {l). —But see Local Govt. Act, 1929, s. 75. 


{See original volume.) 


Former Position. Present Meaning. 

Note {d). —Sects, replaced by Local Govt. Act. 1933, ss. 
Note {i). — Ibid., ss. 262, 305. 


262—264. 


669. 

670. 

671. 



Claim to Admission as Freemen. 

Note (/.•).— Ibid., s. 261. 

Honorary Freedom. 

Note (/).— Ibid., s. 259. 

Boundaries. 

Text and Notes. —See, instead, ibid., s. 140 (1), (2). Where proposals 
are sent to the Minister by a C. B. C. for a purpose involving extension 
of the area, he must satisfy himself that the C. B. C. have sent to the 
C. Cs. and C. D. Cs. affected notice of the proposals, together with a draft 
of the order which thev desire to have made : and must not entertain 

%/ s 

the proposals if any notice of objection to procedure by Provisional 
Order has been sent to him by any such council within four weeks of the 
receipt of notice from the C. B. C., and has not been withdrawn {ibid., 
s. 140 (3) ). 

Where he declines to entertain the proposals, the application for Pro¬ 
visional Order is deemed to be a petition to bring in a private Bill; and 
the notices published and served and the deposits made are, so far as the} 7 
comply with the Standing Orders of Parliament in the case of a private 
Bill, held to have been published and served and made for a private Bill 
applying for similar powers. But the C. B. C. must forthwith inform 
all objectors and other interested persons of their intention to proceed 
by way of private Bill (s. 140 (4) ). 

For further provisions as to the alteration of borough boundaries, see 
Par. 789, notes, post. 

Division and Alteration of Wards. 

Text and Notes (r)— (b ).—Replaced by ibid., s. 25, which includes 
power to petition for an alteration of the number of councillors. As to 
inquiries by the Commissioner, see s. 290. 

Note (c). —Not re-enacted. 
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675-677 


678. 

679. 
680-681 

682. 

683. 
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Accounts. 

Note (d). — Ibid., s. 120. . 

Text and Note (e).—Accounts (except those subject to district audit) 

are made up yearly to 31st March (ibid., s. 240 (a) ). 

Note (< 7 ).— Ibid., a. 240 (c). 

Notes (h) —(&).— Ibid., s. 283 (3), (4), ( 6 ), (7). 

Notes (l), (7ti ).— Ibid., ss. 244—246. 

Text and Notes ( n ), (o).— Delete. Accounts subject to district audit 
are made up to 31st March (s. 223). For accounts to bo kept, see Stat. 
R. & 0., 1930, No. 30. 

Audit. 

Notes (;>)_(*).—Local Govt. Act, 1933, s. 237 ; re-eligibility, s. 58. 
Note (b). — Ibid., s. 240 (d). 

Notes (d)—(f). — Ibid., s. 240 (b), the time l>eing as soon as may be 
after the above date. 

Notes (i), (i ).—See now ibid., ss. 93, 219 (c). 

Alternative Methods of Audit. 

Accounts, instead of being audited by borough auditors, may be audited 
by either of the following adoptive methods :— 

(1) District Auditors— As from the date not being earlier than the 
beginning of the current financial year, as directed by M. of H. ^ The 
enactments relating thereto (see p. 283) are applicable; Local Govt. 
Act, 1933, ss. 237, 238, cease to apply (ibid., s. 239 (2) ). 

(2) Professional Auditors. —They must be members of one of certain 

associations of accountants and be appointed under seal for such period 
and on such terms as the council think fit. They are entitled to require 
necessary documents and information, and must include with a certificate 
of the accounts, any necessary observations (s. 239 (3) (a) (c) ). 

Ibid., ss. 237, 2.38, cease to apply (s. 239 (e) ). 

These provisions are adoptive. This requires at least one month s 
notice of the object of the special meeting, a resolution passed by a two- 
third’s majority of members voting thereon and confirmation by the 
council at an ordinary meeting not loss than one month after (s. 239 (4) ). 

Electors arc entitled, without payment, to inspect and take copies and 
extracts of the auditors’ report (s. 283 (4) ). 

In General. 

Note (/).-—-See ibid., Sehcds. X., XI.. 19. HI. 

(See original volume.) 

Penal Actions Against Officers etc. 

Text and Notes.—S ee, instead, ibid., s. 84, Par. 542, aide. 

(See original volume.) 

Power to Make Bye-laws. 

Note (m).—For general procedure, see now ibid., s. 250 ; fines, s. 251 ; 
evidence, s. 252. As to the rules which ought to be followed in framing 
bye-laws, see Dunning v. Maher (1912), 106 L. T. 846 ; Cassell v. Jones 
(1913), 108 L. T. 806 (observations of Channell, J., on the power to make 
and the reasonableness of bye-laws). 

Text and Note (nb—Delete. 

[See original volume.) 

Nature and Name. 

Note ( e ).—See, instead, Par. 472, ante. 

Text and Notes (/ )— (h). —See Local Govt. Act, 1933, s. 32 ; change 

of name, s. 147 (1). 


687-688. Chairman. Vice-Chairman. 


689. 


Text and Notes.—S ec ibid., ss. 33, 34, title Elections ; as to declara¬ 
tion, see s. 61. 

Councillors. Qualifications and Disqualifications etc. 

Text and Notes (r )—(/).— See, instead, ibid., ss. 35 (2), 38 (1), title 
Elections. 

Text and Notes (a), (6).—See now ibid., ss. 57, 59, Pars. 539, 541, 
ante ; title Elections. 

Note (f ). The term is 3 years, one-third of the council retire on 15th 
April in each year (ibid., s. 35 (3), (5) ). The 0. C. (or joint committee 
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under s. 41) may, on request of a two-thirds majority of the D. C., order 
simultaneous retirement and rescind such order, see s. 35 (3) (4) See 
further, title Elections. ' ’ 


Text and Note (h ).— Repd. by Local Govt. Act, 1929, Sehed. XII. 
Note (i ).— Local Govt. Act, 1933, s. 41. 

Text and Note (£).—Replaced by ibid., s. 38 (2)—(5). As to the 
meaning of “ fix,” see It. v. West Riding of Yorkshire C. C., Ex parte 
Hemsu-orlh Poor Law Onion, [1922] 2 K. B. 368, Par. 790, note (m), post. 

Powers in General. 


Text. —As to acquisition of land, see Par. 548, ante. 

Text and Note (1).—Highway functions transferred to C. C., see Local 
Govt. Act, 1929, s. 30, Vol. XVI., Pars. 23—28, notes, ante. 

Note (o).~ First subsect, replaced by Local Govt. Act, 1933, s. 274. 
Note (?).—Except the last, replaced by ibid., s. 87 (1), (2); on refusal 
to appoint such committee the P. C. may petition the Minister (s. 87 (3) ) 
Note (r).-Ibid., s. 43 (3). 


Urban Powers may be Conferred. 

Note ( t).—lbid., s. 272. See Stat. R. & 0., 1931, No. 580. 

Where Rural Council Ineffective. 

Note (6).—Local Govt. Act, 193.3, s. 72 (3). 

Contracts. 


Text and Notes.—S ee, instead, ibid., s. 266, Par. 553, ante. 


The Officers, etc. 

Text and Notes.— See, instead, s. 107, Pars. 560, 563, ante, but a 
surveyor is not compulsory and more than one M. O. H. may he appointed. 


Officers of Authority . . . Powers Transferred . . . 

Note (lc ).—See also Jones v. Lewis, [1919] 1 K. B. .328, C. A. 

Text and Notes (l), (m). —For repeals, see Local Govt. Act, 1933 
Sehed. XI., Pt. JLY. ; for saving of rights, see s. 124 (1). 


Compensation. 

Text and Note (n ).—Delete as to expenses ; ibid., Sehed. XL, Pt. IV. 
(See original volume.) 

Appointment. 

Text and Notes.— See Pars. 568—574, notes, ante. 


By M. of H. and C. Cs. 

Notes (.<?), (/), (a ).—For repeals, see Local Govt. Act, 1933, Sehed. XL, 
Pts. L, IV. 

Text and Note (c). —See, instead. Par. 789, notes, post. 

(See original volume.) 


Meetings. 

Note (/).—See ibid., Sehed. III., Pts. III., V., Pars. 575—578, ante. 

Text and Note (g ).—This is now restricted to premises belonging 
to the C. C. before 1st April, 1930, and used by a R. D. C. before 1st 
June, 1934 ; the C. C. may terminate the use by three months' notice, 
but must then, if required by the D. C., provide other suitable accom¬ 
modation. differences to be decided bv the Minister (ibid., s. 126). 


Inspection of Documents. 

Note (h).-lbid., s. 283 (4), (6), (7). See, further, R. v. Andover 
R. D. C., Ex parte Thornhill (1913), 77 J. P. 296. 

Kinds of Expenses. 

Text and Note (i ).— The expenses are general or special (Local Govt. 
Act, 1933, s. 190 (1) ). 

General Expenses. 

Text and Notes (m), (n). —Delete. 

Note (o). — Ibid., s. 190 (2). 

Text and Note (p). —See, instead, Par. 709, post. 


Special Expenses. 

Notes (q), (r).~ Now P. H. Act, 1875, s. 229 (amd. by Local Govt, 
Act, 1933, Sehed. XI., Pt. I.) ; ibid., s. 190 (2). The Minister on appli- 
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cation of the R. D. C. may declare expenses to be special expenses charge¬ 
able on specified contributory places and apportion (s. 190 (3) ). 

Note (s). —See Par. 709, infra. 


Contributory Places. 

Note (t ).—See also ibid., s. 305. 

Special Expenses ... as General Expenses. 

Text and Notes (u), (v).—He may direct these special expenses to be 
raised as an additional item of the general rate (ibid., s. 190 (3) ). 

Text. —The council may contribute as part of their expenditure for 
general purposes such sums as they consider reasonable towards defraying 
any special expenses, thus easing the burden on contributory places, see 

ibid., s. 190 (4). 


Apportionment. 

Text and Note (?/.*).—See, instead, ibid., s. 190 (5), which, however, 
gives the council the power to apportion any expenses chargeable as special 
expenses. 

Payment by Contributory Places. 

Text and Note (a). —Repd. 

General Rate Fund. —All receipts and liabilities whether in icspect of 
general or special expenses are carried to or discharged out of the general 
rate fund (Local Govt. Act, 1933, s. 191 (1) ). A general expenses account 
must be kept and also separate accounts for each class of special expenses 
except where the same part of the district is chargeable (s. 191 (2) ). 

The council has power to levy rates to meet liabilities not otherwise 
provided for (s. 192 (I) ). The amount leviable is chargeable on the whole 
district in respect of general expenses and on the part chargeable in 

respect of special expenses (s. 192 (2) ). 

As to levying 1 lie special rate, see the qualification in ibid., s. 190 (3) ; 
and see R.'& V. Act, 1925, s. 3, Vol. XXIV., Pars. 194—196, notes, 

post. 

[See original volume.) 

Expenses Attending Conferences. 

Note (i). —See now Local Govt. Act, 1933, s. 2(L, which enables a 
local authority other than a P. C. to pay subject to proscribed conditions 
(see Stat. 11. & ()., 1934, No. 690), the reasonable expenses of members 
and officers attending conferences of local authorities and also the cost 
of reports. A proviso saves existing provisions authorising payment. 

Under Public Health Acts. 

Text and Notes. —See Par. 582, ante. 


Accounts. 

Text and Note (/<)•—See now Local Govt. Act, 1933, ss. 223, 235, 
Par. 583, ante. As to separate accounts to lie kept, see s. 191 (2), (supra. 

Audit. 

Text and Notes.- —See Pars. 585—592, ante. 


715. Under Public Health Acts. 

Note (/).— Now Local Govt. Act, 1933, s. 112. 

716. Under Public Health Acts. 

Note (c). —Replaced by Local Govt. Act, 1929, s. 57 (3), see Vol. XXIII., 
Pars. 754—756, notes, post. 

Text and Note (d). —The provision (sub-s. 2) as to appointment was 
repd. by Local Govt. Act, 1929, Sched. XII. 

717-721. (See original volume.) 

722. Meaning of County. 

Note (e). —See also Local Govt. Act, 1933, s. 305, Par. 472, ante. 

Note (/).—As to county boundaries, see Par. 789, post; electoral 
divisions, Par. 783, post. 

723. Incorporation and its Effects. 

Note (h). — Ibid., s. 2 (2). 
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725. 


726. 


727. 


730. 


Description . . . Characteristics. 

Note (i). — Ibid., s. 2 (1); for repeals see Scheds. X., XL, Pt. III. 
Note (lc). —Fine for non-acceptance abolished. 

Notes (l ), (?n). Ibid., s. 67 (3); s. 61; Par. 540, ante; now applicable 
to other authorities. 

Election and Disqualifications. 

Note (n). Ibid., ss. 2 (1), 8 (2); as to declaration of acceptance, see 
s. 61, Stat. R. & 0., 1934, No. 544. 

Note (o).—S ee, instead, ibid., ss. 10, 11, title Elections. 

Notes (/>), (</).—See ibid., ss. 57, 59, Pars. 539, 541, ante . 

Travelling Expenses.—For power of the C. C. to defray expenses of 
members of the council or of committees in travelling to and from meetings 
or to carry out inspections, see ibid., s. 294. 

Term of Office etc. 

Note («).— Ibid., s. 2 (1). 

1 ext and Notes (b), (c).—For qualifications and disqualifications, see 
ss. 57, 59, Pars. 539, 541, ante. 'They are elected by the C. C. from among 
the cty. councillors or persons so qualified ; the number is one third of 
the council; one half (the longest in office) retire every third year, see 
s. 6 ; as to election, see s. 7 ; declaration of acceptance, s. 61 and *Stat. 
R. & O., 1934, No. 544. 

Appointment, Position and Privileges. 

Note (h ).—Local Govt. Act, 1933, s. 3 (1), (2); as to declaration of 
acceptance, see s. 61 ; form, Stat. R. & O., 1934, No. 544. 

Text and Notes ( h ), (i).—See, instead, Local Govt. Act, 1933, s. 3 (5). 
As to remuneration, sec s. 3 (4). 

Note (I).—Ibid., Sched. HI., Pt. I., 2 (1), 3 (1); Pt. V., 1 (2). 



Note (/). -Ibid., s. 7 (5). 

728. 

Vice-Chairman. 

% 

Note (■//>). — /bid., s. 5. 

729. 

Officers of the Council. 


Note (</).—Local Govt. Act, 1933, s. 105 (J). They may assign officers 
lo assist the clerk in carrying out his duties in relation to registration 
of electors and parliamentary elections (s. 105 (3) ). They must appoint 
officers to assist the clerk if he is clerk of the peace, see Local Govt. (Clerks) 
Act, 1931, s. 8 ; Act, 1933, Sched. XL, Pt. IV. ; as to disputes, see 
Act, 1931, s. 11 (I) (a). 

Remuneration, etc. 

Note (>•).—Local Govt. Act, 1933, s. 105 (2). As to retirement, see 
s. 121 ; security, s. 119; accounting, s. 120. 

Superannuation. 

The main features of the Local Govt, and other Officers’ Superannuation 
Act, 1922, are as follows :— 

Adoption of Act. —The Act only applies to a local authority (and then 
only from the date, called “ the appointed day,” specified in the resolu¬ 
tion) who have adopted it by resolution—(a) passed by a majority of not 
less than two-thirds of the members present and voting at a meeting of 
which one month's notice has been given to each member, with a certified 
actuarial estimate of the cost of adoption, and (b) confirmed at a regular 
meeting held not less than one month after, and (c) approved by the 
Minister of Health (ss. 1, 2). 

Where the local authority who have adopted the Act designate at a 
subsequent date any further posts as established posts (see infra), such date 
is the appointed day as respects the officers or servants occupying the 
posts at the date of designation (s. 4(1)). 

fhe council of any county and any local authority wholly or partly 
within the county, and also any two or more local authorities wholly or 
partly within the same county, may combine for the purposes of the Act 
in accordance with a scheme to be submitted to and approved by t he 
Minister (s. 5). 

If the Act be adopted by a local authority having a superannuation fund 
in operation, they must prepare a scheme providing for the substitution 
and the adequate protection of various parties interested under the old 
scheme. The new scheme must be approved by the Minister (s. 24). 
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Qualifications for Superannuation— A superannuation allowance 
may be granted to any officer or servant who is in tho permanent service 
of the local authority occupying a post designated as an established post 
for the purposes of this Act by a resolution of the local authority, and 
whether in receipt of salary or wages (s. 3) and who has 

(a) Completed ten years’ service (t.e., whole or part time permanent 

service (s. 3) ) and is incapable of discharging the duties of his 
office by reason of permanent ill-health of mind or body ; or 

(b) Completed forty years’ service and attained the age of sixty years * 

or 

(c) Attained the age of sixty-five years. 

At this age he ceases to hold office, but his period of service may be 
extended with his consent, in which case the extended period is to be 
disregarded for the purpose of any superannuation allowance (s. G). 

Contributions.—As from the appointed day a contribution of 5 per 
cent, of salary or wages is deducted and credited to the superannuation 
fund (s. 15 (1) ). For exemption of an officer or servant who is fifty-five 
years of age or more on the appointed day or date of his appointment, 
see s. 15 (3). 

Rates of Superannuation.— The ordinary rate of superannuation 
allowance is as follows :— 

(1) After ten years’ service, 10 sixtieths of the average amount of his 
salary or wages during the five years immediately preceding the day on 
which he ceases to hold his employment or attains sixty-five years of age, 
which is earlier ; 

(2) After eleven 3 r ears' service, 11 sixtieths ; 

(3) And for x years, x sixtieths to a maximum of 40 sixtieths. 

If the allowance is calculated on war bonus or other similar allowance, 
the rules as to superannuation allowances of civil servants apply. Part- 
time service is to be treated as whole-time service for a proportionately 
reduced period in the case of a full-time officer who was formerly a part- 
time officer (8. 7). 

For consideration of the meaning of “ war bonuses as such ” in a metro¬ 
politan Act, see Cannon v. Southwark B. C. (1929), 4;> T. L. R. 403. 

As to disregard of certain reductions in remuneration, see sub-par., 
infra. 

Transfer of office. —Where a contributor transfers from one local 
authority who have adopted the Act, with their consent, to a designated 
post in another who have adopted the Act, within six months of leaving 
the first authority, the first authority must pay to the second a transfer 
value. His service before transfer will then be treated as service with 
the second authority. The Minister may give his consent to transfers 
whore the authority refuse. 

Where the transfer is from a local authority who have not, to a local 
authority who have, adopted the Act, the contributor, if he pays a sum 
in lieu of transfer value, may reckon services with the first authority 
according to amount paid (s. 8). For rules, see Stat. R. & O., 1924, No. 627. 
1930, No. 195 (exception of poor law officers temporarily transferred). 

Non-Contributing Service. —This is service rendered to any local 
authority before the appointed day by an officer or servant occupying, on 
the appointed day, a post designated as an established post (s. 3). It 
must bo reckoned in calculating the superannuation allowance at the rate 
of one one-hundred-and-twentieth (or at not more than one-sixtieth when 
decided by resolution) of the average amount of the salary or wages for 
the last five years of the person’s service in respect of each year (more 
than six months to be reckoned as a year), but not exceeding forty years, 
of his service. Service as a recognised teacher and on an administrative 
staff is to be reckoned as if wholly on an administrative staff, but account 
must be taken in the prescribed manner (see Stat. R. & O., 1924, No. 628) 
of any capital sum paid or payable to him under any Acts relating to 
teachers’ superannuation. Service after the appointed day by a person of 
fifty-five years of age or more occupying a designated post on that day is 
non-contributing service (s. 16). 

As to recognition of service in certain institutions, see Local Govt. 
(Emergency Provisions) Act, 1916, s. 6, made permanent by Expiring' Laws 
Act, 1931, s. 1, Sched. I. * ° 
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Forfeiture of Allowance. —All claim to a superannuation allowance is 
forfeited in case of dismissal or resignation in consequence of fraud or grave 
misconduct, but the local authority may pay to the contributor or to his 
wife or family the whole or part of his contributions (s. 9), but one month’s 
notice in writing must be giveD to every member of the local authority 
of the meeting at which any such proposal is to be considered (s. 13). 

Return of Contributions.—A sum equal to the amount of his con¬ 
tributions, together with compound interest thereon at 3 per cent, per 
annum, by half-yearly rests, must be paid to a person who loses his 
employment by reason of a reduction of staff, the abolition of his office, 
the termination of a joint appointment, ill-health, mental infirmity or 
bodily injury, or being required to retire on marriage (s. 10). 

In case of death before receiving superannuation, a similar amount 
must be paid to the legal personal representative ; in case of death after 
receiving superannuation, the above amount, less allowance received, is to 
be paid (s. 12). 

Where a person voluntarily resigns or is dismissed for incapacity (fraud 
or misconduct not being alleged) before he is entitled to superannuation 
allowance, the local authority must pay him a sum equal to the amount of 
his contributions (s. 11), but one month’s notice in writing must be given 
to every member of the local authority of the meeting at which any such 
proposal is to be considered (s. 13). 

Where a person in service on the appointed day, and after less than 
ten years’ contributing service, retires owing to incapacity by reason of 
permanent ill-health or infirmity of mind or body, or after attaining sixty 
years of age, all his service is to be reckoned as non-contributing for the 
purpose of calculating any superannuation allowance, and he is entitled 
to receive from the fund an amount equal to his contributions, with interest 
at 3 per cent, per annum, by half-yearly rests (s. 17). 

Superannuation Fund.—Separate superannuation funds for officers and 
servants may be established by the local authority in accordance with a 
scheme approved by the Minister (s. 4 (2) ). 

A superannuation fund consists of the amounts deducted from salaries 
and wages, an equivalent contribution by the local authority, also other 
sums contributed by them, dividends and interest from the use of the 
fund, transfer values or payments in lieu thereof, and the amount certified 
by an actuary as necessary to render the fund solvent (s. 18). Any moneys 
of the fund not required for the time being for payments under the Act 
may be used by the local authority for the purpose of any statutory 
borrowing power, but must be repaid in accordance with such power, 
and interest equivalent to that payable on a mortgage under such power 
must be paid (s. 20). Surplus income of the fund may be invested in 
trustee securities (s. 21). 

Once at least in every five years the superannuation fund must be 
submitted to an actuary for valuation of the assets and liabilities. A 
copy of the actuary’s report must be sent to the Minister of Health, and 
within six months the local authority must submit to such Minister a 
scheme, of which he must approve, for making good any deficiency or 
for disposing of any disposable surplus disclosed by the report. In 
default the Minister may make such a scheme (s. 19). 

Gratuities.—Any officer or servant permanently incapacitated, with¬ 
out his own default, by an injury in the actual discharge of and attributable 
to the nature of his duty may be granted bv the local authority a gratuity 
in the form of a lump sum or periodical payment not exceeding the amount 
ol any allowance or gratuity to which he w r ould have been entitled if he 
was sixty-five years of age (s. 23 (1) ). 

A gratuity not exceeding twice the amount of the salary during the 
preceding year may be granted to an officer or servant who is not entitled 
to a superannuation allowance on his retirement (s. 23 (2) ). One month’s 
notice in writing must be given to every member of the local authority of the 
meeting at which any proposal to grant a gratuity is to be considered (s. 13). 

Assignment.—A superannuation allowance or gratuity may not be 
assigned or charged with debts or other liabilities (s. 14). 

Arbitration.— Any dispute between the local authority and any person 
to whom this Act applies is to be referred to an arbitrator to be agreed 
upon or appointed by the Minister of Health (s. 22). 
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Payments and Expenses. —Payments and expenses - (including 
gratuities (s. 23 (3)) are to be provided out of the same funds, rates, 
or revenues as those upon which salaries and wages are charged, and, 
subject thereto, as determined by the local authority (a. 25), but not out 
of moneys provided by Parliament (s. 26). 

Disregard of Certain Reductions in Remuneration.—For the purposes 

of contributions, transfer value, and superannuation, reductions in 
remuneration on account of national economic conditions first taking 
effect between 1st September, 1931—1st July, 1932, and upon the under¬ 
standing that superannuation was not to be affected are to be disregarded, 
see Local Govt, and other Officers Superannuation (Temporary Provisions) 
Act, 1933, s. 1 (1) (2) ). This applies to all superannuation funds 
administered by a local authority (not L. C. C. or Met. B. C., s. 5), see 
s. 1 (3). For retrospective effect and consequential provisions, see s. 2. 
Questions are determined by the Minister or, failing agreement, by an 
arbitrator (s. 3). 

(See original volume.) 

Clerk of Peace and of C. C. Appointment. 

Text and Notes. —Repd. The offices are now separate (Local Govt. 
(Clerks) Act, 1931,s. 1). The Act does not apply to London (s. 16). The clerk 
of the C. C. is appointed by the C. C.,who before making the appointment 
must ascertain whether he would bo willing to accept the office of clerk 
of the peace and must have regard for his fitness for that office and consult 
tlie chairman or deputy chairman of qr. sessions (Local Govt. Act, 1933, 
s. 98) ; see Par. 1320, post. 

Tenure and Vacation.—If he holds both offices and voluntarily 
resigns the clerkship of the peace he thereby vacates the clerkship of 
the C. C., but is eligible for reappointment (s. 100 (2) ). This office is 
vacated upon the holder becoming incapable (for settlement of disputes, 
see infra), by reason of permanent ill-health or infirmity of mind or 
body, of discharging with efficiency the duties of his office, or if he is the 
holder of both offices, of either office, or, subject as provided infra , upon 
attaining 65, whichever event first occurs. But the office is not, by reason 
of the above, vacated at 65 in case of (i.) a clerk who is holder of both 
offices, if and so long as the period of each is with his consent extended 
by resolutions of the authorities having the power to fill the vacancies ; 
(ii.) a clerk who is not the clerk of the peace, if and so long as the period 
is extended by resolution of the C. C. ; but no resolution may extend the 
period for more than one year at a time (s. 100 (3) ). Disputes as to 
incapability are decided by the Minister w hose decision is final (s. 100 (4) ). 

A clerk of a C. C. holds office, subject to the foregoing and to the terms 
of any agreement as to notice (s. 121), during the pleasure of the C. 0., 
but may not be dismissed without the consent of the Minister (s. 100 (1) ). 

A clerk of the peace and C. C. appointed before 31st .July, 1931, and a 
clerk of the peace .appointed after, hold oflice during good behaviour 
(Act, 1931, s. 4 (7) ). 

On the old law, see Lord Leconfield v. Thornely , [1926] A. C. 10. 

Salary.—The salary of the clerk of a C. C. is determined and paid by 
the C. 0., subject to the approval of the Minister (Act, 1933, s. 99 (1) ). 

The salary is the remuneration for all business which as clerk to the 
C. C. he may be called on to perform ; all fees and costs (except for regis¬ 
tration of electors and conduct of parliamentary elections with certain 
exceptions) payable to him must be paid to the county fund (s. 99 (2), (3) ) ; 
the salary payable to a pro-Act holder of both offices is deemed to bo 
payable to him in respect of each oflice (Act, 1931, s. 3 (4) ). 

As to superannuation, see Act, 1931, s. 9 (1), Sched. L, modified for 
Middlesex by s. 14, Sched. III. ; as to pre-Act clerks, see s. 9 (2), Sched. I I. 

Duties. Returns. Temporary Vacancy. 

Text and Notes (6)—(e).—Repd. The clerk of the C. C., when acting 
in relation to the business of the 0. C. and under enactments and orders 
relating to deposit of plans or documents, must act under the direction 
of the C. C. ; enactments and orders relating to such business or deposit 
other than judicial business must be construed as if the clerk of the 0 0 
were substituted for the clerk of the peace (Local Govt. Act, 1933 s 101) 
He is the clerk of the standing joint committee (Local Govt ’(Clerks! 
Act, 1931, s. 5 (4) ). W ithout prejudice to Local Govt. Act 1888 s 61 
(1) (a), and the power of the cu#tos rot alarum to give directions, the records 
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and documents of the county and those in the custody of the clerk of 
the peace and C. 0. on 1st June, 1934, must be in the custody of the 
clerk of the C. C. (Act, 1933, s. 279 (1); as to deposit of plans, etc., inspec¬ 
tion and fees, see s. 280 (1)—(3). 

Note (/).— Ibid ., s. 284. 

Note (g). — Ibid., s. 244. 

Text and Notes (//), (i). —See infra. 


Deputy Clerk. 

Text and Notes. —The C. C. has power to appoint a deputy having 
the functions of the holder of the office and pay reasonable remuneration 
(ibid., s. 1 lo); as to tenure, see ss. 115 (3), 121 ; as to temporary deputy, 
see s. HO. 


Appointment, Salary etc. 

Note (m). — Ibid., s. 102 (1); be holds office during pleasure of the 
('• 0. (s. 102 (2)). but subject to contract, see s. 121. He cannot also be 
clerk (s. 102 (4) ). A vacancy must be filled within 4 months (s. 102(3) ). 
As to security, see s. 119. As to deputies, see ss. 115, 116, supra. 

Text and Notes (n )—(.*?).— Delete. 

Duties etc. 


737 


738. 

739. 

740. 

741. 

742. 

743. 


744. 

745. 

746. 

747. 


Text and Notes (/)—(c).—Replaced by ibid., s. 120, as to accountability. 
Note (d). — Ibid., s. 184 (1). 

Note (/ ).— Ibid., s. 184 (2). 

Treasurer’s Accounts. 

Note (//).—See ibid., s. 120 (l). 

Text and Notes (/)—(/).—See, instead, s. 241, and Par. 769, post. 

Appointment. Salary. 

Notes [hi), (n), (o ).— Replaced by ibid., s. 104. 

Nature of Appointment. 

Note (g). — Ibid., s. 103 (1). 

Note (r), (.«?).— Ibid., s. 103 (3). As to tenure, see also s. 121 ; as to 
deputies and temporary deputies, see ss. 115, 116. 

Qualifications. 

Text and Note (i). —He must be a qualified medical practitioner with 
a registered diploma in sanitary science, public health or state medicine 

(s.l03(2)). 

Note (a). — Ibid., s. 103 (6). 

Duties. 

Note (b). — Ibid .. s. 103 (7). Sec Sanitarv Officers Order, 1926, art. 14 
(lb (3), (4). 

Note (c ).— Local Govt. Act. 1933, s. 103 (4), (5). 

(See original volume.) 

Regulations as to Meetings and Proceedings. 

Notes (h )—(/).—See ibid.. Scbed. III.. Pt. 1.. I (2) (14 substituted 
for 10). 

Note (m). — Ibid., Pt. 1., 4. 

Note (?i).— Ibid.. Pt. I., I (4). 

A 0. G\, in the absence of standing orders to the contrary, may re seine 
a previous rescinding resolution (Weir v. Fermanagh C. (J. and Enniskillen 

It D. C., [1913] 1 L R. 63). 

Restrictions on Voting. 

Notes (o), (p). —See Local Govt. Act. 1933, s. To. 

Note (q ).—Now Hsg. Act, 1925, s. 125. 

(See original volume.) 

Duty and Power to Appoint Committees. 

Notes (a), (b ).— Local Govt. Act, 1933, s. 86. 

Notes (c), (d ).— Ibid., s. 85 (1). 

Proceedings of Committees. 

Note (e).— Ibid., s. 75, Sched. IIL, Pt. I., 1 (4). 

Note (/ ).—Ibid., s. 96. ,nceWs 

Text and Notes (g), (h).- See, instead, ibid., s. 85. As to meet in,. 

and procedure, s. 75, Sched. 111., Pt. 1. 
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748. Joint Committees etc. 

Text and Note ( i ).—Delete “ to clerk of peace.” 

Note (l ).—Local Govt. Act, 1933, s. 270. 

Text and Note (r). ; —Replaced by the general power in s. 91. As to 
joint action under the Mental Deficiency Act, 1913, see ibid., s. 29, 
Vol. XIX., Par. 808, post. 

Note (s ).— Amd. by Local Govt. Act, 1933, Sched. XI., Pt. III. 

749. Compulsory Committees. Powers of Delegation. 

Text. —As to a public assistance committee, see Vol. XXII., Par. 1104, 
notes, post. 

Note (t). —Non-members of the council not exceeding one-third may be 
included ; the committee may also appoint sub-committees consisting 
wholly or partly of non-members, see Local Govt. Act, 1929, s. 14 (3). 

Note (h). —For the third reference, substitute Education Act, 1921, 
s. 4 (2). As to delegation of road functions, see Local Govt. Act, 1929, 
s. 35, Vol. XVI., Pars. 23—28 (II.), ante. 


750-752. 


Financial Relations Between C. Cs. and Exchequer. 

Text and Notes. —These provisions regarding the Local Taxation 
Account and Exchequer Contribution Account were repealed bv Local Govt. 
Act, 1929, Sched. XII., Pt. VI., and the accounts ordered to be wound up 
by s. 85 (3). See Winding Up Order (Stat. R. Si 0., 1930, No. 857). 

I. Discontinued Grants. —By s. 85 (1), Sched. II., the following grants 
were discontinued as from 1st April, 1930 : (1) grants (see Par. 751) payable 
out of the Consolidated Fund into the Local Taxation Account ; (2) grants 
for health services—maternity and child welfare (midwives and health 
visitors excluded), tuberculosis, venereal disease, welfare of the blind, and 
mental defectives (but see ss. 101—103 for substituted contributions to 
voluntary associations) ; (3) grants for roads (classes I. and II. in London 
and C. Bs. ; unclassified in cties.). 

As regards public vaccinators (sec Text, Par. 752 (i.) ), C. Cs. and 
C. B. Cs. must continue to make the like payments out of the new fund, 
infra , see s. 85 (4), Sched. TIT. ; as to M. Os. (Par. 752 (iii.), see as to 
port sanitary authorities, ibid. ; as to others, Local Govt. Act, 1933, 
s. 109, Par. 568, ante. 


II. General Exchequer Contributions. —(1) Block Grants. —With 
the abolition of grants by way of assigned revenues or percentages, a 
system of block grants has been instituted. As from 1st April, 1930, an 
annual contribution towards local government expenses in cties. and 
C. Bs. called the General Exchequer Contribution, is made (Act, 1929, 
s. 86 (1) ). The amount is revised after the first three, then four, then 
(‘very five years ; these are the “ fixed grant periods ” (s. 86 (2) ). 

(2) Amount. —This is the sum of (a) total rate losses (for new rating 
reliefs, see Vol. XXIV., Pars. 30, 35, post) of all cties. and C. Bs., determined 
by rules in Sched. IV., Pt. I., and based upon the standard year 1928—29 ; 
(b) total grant losses (see sub-par. I., supra) in all cties. and C. Bs. deter¬ 
mined by rules in Sched. IV., Pt. II. ; (c) £5,000,000 for the first grant 
period, but afterwards as determined by Parliament, with a minimum based 
upon “ tale and grant borne expenditure,” see ss. 86 (3), 134 ; for the 
second grant period the amount is £5,350,000 (Local Govt. (General 
Exchequer Contributions) Act, 1933, s. 1 (a) ). 

See also Statements of Rateborne Expenditure Regs., 1929 ; Final 
Statements of Unreduced and Reduced Rateable Values Regs., 1930 ; for 
forms of statements to be submitted to the Minister, see Stat. R. & O., 
1929, Nos. 1037 (joint authorities), 1038 (U. D. Cs.), 1039 (R. Ds.), 1040 
poor law), 1041 (various), 1042 (0. Cs.), 1043 (C. Bs.), 1044 (Met. B. Cs.). 

For Calculation of Rateborne Expenditure Regs., see 1932, Nos. 160, 1046. 


(3) Payments from Road Fund towards Contribution. _Towards 

the above the Road Fund yearly pays an amount equal to the discontinued 
road grants (see sub-par. I. (3), supra) for the standard year, plus 80 
ninety-first parts (England’s share) of £3,000,000, which is subject to 
variation after the first fixed grant period (Local Govt. Act, 1929, s. S7) 
The amount is the same for the second period (Act, 1933, supra , s" 1 (b) ). 

III. Apportionment of G. E. C. amongst Cties. and C. Bs. _The 

distribution is to taka place according to “ weighted populations’” (sea 
infra), but in order to minimise local financial disturbance the division in 
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the early years is partly on the basis of losses of rates and grants. The 
scheme is as follows :— * , 

(1) During 1930—47 the C. apportionment or C. B. apportionment is: 
(a) an amount equal to the appropriate percentage (75 for 1930—37 ; 50 for 
1937—42 ; 25 for 1942—17) of the total rate and grant losses estimated 
according to Sched. IV., Pts. I., II. ; plus (b) an amount obtained by 
dividing the residue of the G. E. C. in proportion to the “ weighted popula¬ 
tions ” of the Cs. and C. Bs.. 

(2) After 1947 the G. E. C. must be apportioned solely according to the 
weighted populations (Act, 1929, s. 88). 


Weighted Population.— In order to effect a distribution according to 
the needs of each area the estimated population is loaded for certain 
factors : (1) the number of children under five years exceeding 50 per 100 ; 
(2) the rateable value per head below £10 ; (3) w r here over a period of three 
years the average number of unemployed insured men, plus 10 per cent, of 
such women, exceeds 1| per cent, of the average population; (4) the 
population per mile of road (outside London). The rules are ^iven in 
Sched. IV., Pt. III. 


IV. Distribution of County Apportionment.— (1) Grants to C. C.— 

From the county apportionment is set aside the sums payable to D. Cs. as 
required by ss. 91—93, see infra. The remainder is for the cty. and is 
called the “ General Exchequer Grant ” of the C. C. (s. 89). 

If this falls below a certain “ standard sum ” plus another fixed sum the 
deficiency is made up by an “ Additional Exchequer Grant ” (s. 90 (1), (2), 

(3) ). The “ standard sum ” is the amount of the losses of rates and 
grants ascertained according to Sched. IV., Pts. I. and II., but subject to 
reduction in certain cases (s. 90 (3), (4) ). 

(2) Grants to D. Cs. —The amount to be set aside out of the county 
apportionment is the total of (a) a sum calculated according to Sched. IV., 
Pt. IV., upon the basis of the estimated population ; (b) part of the losses 
(measured by Sched. IV., Pt. I.) in R. Ds. on account of special and parish 
rates (the remaining part is paid direct to the D. C. by the C. C., and not 
out of the Exchequer Grant), see s. 92 ; (c) a grant, in the discretion of the 
M. of H., for maternity and child welfare, see s. 93. This amount, subject 
to adjustment under s. 94, infra , is payable to the D. C. as the General 
Exchequer Grant of that council (s. 91). 

See Special and Parish Rates (First Fixed Grant Period) Regs., 1932; 
contd. for the second period by Stat. R. & O., 1933, No. 211. 


(3) Supplementary Grants to D. Cs. —The operation of the Act— 
Pts. I. (poor law), III. (roads), V. (rating relief), VI. (discontinued grants) 
—will produce increases and decreases in the poundage of the rates in the 
separately rated areas. The losses in some cases will not be covered by 
the grant, supra , based on estimated (unweighted) population. Hence 
s. 94 provides for the ascertainment of the losses and gains according to 
Sched. V. To meet the losses a deduction proportionate to the gain is 
mado from the moneys allocated to the district under s. 91 (1) on the basis 
of population, and an equal sum, called a “ Supplementary Exchequer 
Grant,” is contributed by Parliament (s. 94). 

See for first period, Stat. R. & ()., 1932, No. 281, and later, Adjustment 
of Gains and Losses in Cty. Districts Regs. (Stat. R. k O., 1933, No. 212 ; 
1934, No. GS2). 


V. Distribution of C. B. Apportionment. —As there are no D. Cs. to 
provide for, the whole of the C. B. apportionment thus becomes the General 
Exchequer Grant of the Council (s. 95). If this falls below a certain 
minimum, an additional Exchequer grant is payable, calculated in accord¬ 
ance with s. 90, supra, except that the “ standard sum ” takes into account 
the gain or loss to the C. B. (measured according to Sched. V.) by the 
operation of the Act—Pts. I. (poor law), III. (roads), V. (rating relief), see 
s. 96. 

Where a C. B. comprises two or more separately rated areas, provision is 
made by s. 97 for supplementary Exchequer grants for the adjustment of 
decreases and increases of the poundage of rates due to Pts. I., \ . and \ I. 
See Stat. R. & O., 1933, No. 292. 

VI. Miscellaneous. —(1) Payment of Grants.— Grants are payable 
to the councils in the manner directed by the Treasury (s. 103). 
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(2) Power to Reduce Grants. —The Minister may reduce the grant by 
such amount as he thinks just, if (a) he is satisfied, either upon representa¬ 
tions made to him by any association or other body of persons experienced 
or interested in matters relating to public health, or without any such 
representation, that the council have failed to achieve or maintain a 
reasonable standard of efficiency and progress in the discharge of their 
functions relating to public health services, regard being had to the stan¬ 
dards maintained mother areas whose financial resources and other relevant 
circumstances are substantially similar, and that the health or welfare of 
the inhabitants of the area of the council, or some of them, has been or is 
likely to be endangered ; (b) he is satisfied that the expenditure of the 
council has been excessive and unreasonable, regard being had to the 
financial resources and other relevant circumstances of the area ; or (c) the 
Minister of Transport certifies that he is satisfied that the council have 
failed to maintain their roads or any part thereof in a satisfactory condition. 

But whenever the Minister makes such a reduction he must cause to be 
laid before Parliament a report stating the amount of the reduction and 
the reasons therefor (s. 104). 

(3) Application of Grants. —Exchequer grants and the proceeds of 
local taxation licence duties received by a C. C. must be applied to general 
(see Par. 760, post) county purposes (s. 105). 

(4) Rating of Government Property. —For the foregoing purposes, 
contributions in aid of rates (see R. & V. Act, 1925, s. 64 (3) ) must be 
treated as moneys paid as rates, see s. 107. 


(5) Regulations. —For the general power, see s. 
which also specifies particular subjects. 


108 (1), (3), (4), 


(6) Apportionment of Expenditure and Grants. —Apportionment 
between C. Cs. and C. B. Cs. of expenditure and grants for the purposes 
of Scheds. IV. and V. must be made according to s. 109, and Discontinued 
Grants (Apportionment) Order, 1930. 

(7) Investigation of Working of Rules. —The Minister, before the 
end of the second fixed grant period, must investigate the working of the 
rules in Sched. IV., Pts. III. (weighted population), IV. (allocation of sums 
to districts on basis of population), and of s. 98 (1) (b) (grants to London 
boroughs), and make a report to Parliament (s. 110). 


Adjustment of Finance Between Cties. and C. Bs. 

Text and Notes. —Repd. by Local Govt. Act, 1929, Sched. XII., Pt. VI., 
so far as relating to discontinued grants, supra. Any financial adjustment 
necessary with regard to the new Exchequer grants must be made on an 
equitable basis by agreement between the spending authorities, or, in 
default, by a single arbitrator appointed by the Minister (s. 85 (5) ). For 
power to make legs, as to manner of adjustment, see s. 1U8 (1) (b). For 
regs., see Stat. R. & O., 1932, No. 161 ; 1934, No. 681. 

See also Local Govt. Act, 1933, s. 152. 


General Provision as to Adjustment. 

Note (h). —See, further, Glamorgan C. C. v. Cardiff and Swansea Corpora¬ 
tions (1914), 110 L. T. 1009 ; atTd., sub nom. Glamorgan C. C. v. Cardiff City 
Council and Swansea B. C., [1915] 3 K. B. 438, C. A. (arbitrator might 
make his award by computing the matters in dispute in whatever way 
seemed to him most likely to reach a fair and just distribution of the 
Exchequer grant; not bound to follow what other persons on previous 
occasions had considered an equitable adjustment) ; Southampton C. C. v. 
Bournemouth B. C., [1922] 2 K. B. 314 (arbitrator entitled to take cost of 
main roads into consideration ; also a share of the net value of the existing 
county offices ought to be allotted to the B. C.) ; B. v. Health Minister , 
[1921] 1 K. B. 1, C. A. (prohibition against arbitrator to make equitable 
readjustment as between county and ancient county boroughs deemed to 
be in the county refused). 

For further rules, see note (i), infra. 

Note (?').—For further provisions, see Local Govt. Act, 1933, s. 152, 
Sched. V. ( West Hartlepool Corpn. v. Durham C. C. and Caterham U. C. 
v. Codstone B. C., here referred to are no longer law). As to compensation 
payable in lieu of contributions to C. C. in respect of costs of maintenance 
of assizes, quarter and petty sessions, coroners and registration seo 
North Biding of Yorkshire V. C. v. Middlesbrough C. B. C\, [1914] 2 K. B. 
847, C. A. 
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(See original volume.) 

Annual Budget. Financial Adjustment. 

Aote (c). —Local Govt. Act, 1933, s. 223 

Text fl „ ( l Note (d).-See ibid., a. 182; but the estimates may be 
levised before the expiration of the first six months. 7 

Aote (/).— Ibid., s. 148 (1). 

JTTMl'rSr f'S 8 - ^ (1)> (2) ’ (3); for special 

j T91 ' 5 'j J jV | 3 e 5 d 6 V ‘ See also Queenboroitgh Corp. v. Sheppey It. 0., 

In Godstone It. D. C. v. Croydon Corp. (1932), 96 J. P. 363, C. A., com¬ 
pensation payable to the R. D. C. for loss of a valuable parish with small 
load mamtenance was held affected by Local Govt. Act, 1929, under which 
the 0. L. became the highway authority in rural districts. 

I ext and Note (i).—See supra. 


760. 


761. 


1 he County Fund. Payments '. . Cheques. 

.note (/,•).—Local Govt. Act, 1933, s. 181 (I). 

Notes (I), (m).~lbid., s. 184 (1), (2); appeal to High Ct., s. 184 (5). 
Note (■ n).—Ib,d„ s. 184 (3), Sclied. 111.. Pt. 1 . 2 (4) 

Notes (o), ( p).~Ibid ., s. 184 (2), (4). 

General County Purposes etc. 

Text and Notes (q), (r).— See now ibid., s. 180 (1) (a). All expenses 
incurred under enactments passed after 31st May, 1934, are, unless 
otherwise provided, expenses for general 'cty. purposes (s. 180 (2) ) 

Text and Note (*).— See ibid., s. 180 (1) (b). 

Note (t).—Ibid., s. 180 (3). 

Income. 

Text and Notes (6), (c).—See Pars. 750 -752, notes, ante. 

Text and Note (/ ).-Repd., see Vol. XXII., Par. 991, notes, post. 

762-765. The County Rate. 

Iexi and Notes. I be C. (,. have pow er to issue precepts for the 

le\ \ ing nf lales to meet all liabilities not otherwise provided for (s. 183 (1)). 

A precept must be issued to secure that the rate is levied (a) in case of 

general county purposes, on the whole county; (b) in case of special 

county purposes, on the part chargeable therewith (s. 183 (2) ). It may 

include as separate items a contribution for general cty. and for special 

cty. purposes (s. 183 (3)). See, further, Yol. XXIV., Pars. 133—145, 
notes, post. 

Borrowing Powers, Etc. 

Text and Notes (g), (j), (/,. - Mainly repd. by Local Govt. Act, 1933, 

»Vheds. A., XI., Pt. III.; see now ss. 195 et sea., Par. 582, ante; also 
s. 201 (loans to P. C.). 

Note (>«)•—Parliament must approve draft regs. (ibid., s. 204 (3) ). 
See Stat. R. & O., 1934, No. 619 (stock regs.). 

Notes (»), (o). —Local Govt. Act, 1933, ”s. 204 (1), (2). 


766 


767 


768. 


769. 


770. 


The Several Accounts. 

Note (p).~ See Par. 750, ante. 

Text and Notes (</), (r), («).—Replaced by ibid., s. 181. 

•Vote (<).- Ibid., s. 183 (2) (a). Par. 762. ante. 

Note (b).—lbid., ss. 180 (1) (b), 181 (2) (b). As to public assistance, 

see Vol. XXII., Par. 1150, post. See also titles Education; Police, 
etc. 

Note (c).~Ibid„ s. 183 (2) (b), Par. 762, ante. 

Making up Accounts. Returns to M. 

Note (d).~-Ibid., s. 223. 

Note ( e).—Ibid ., s. 235 (1). 

.Lext and Note ( / ). As to returns, see s. 244. 

Audit. 

Note (</).— Ibid., s. 219. 

Note (h).-lbid., s. 22! (2) ; Slat, R. & (J., 1921, No. 1895. 

Note ( i).~lbid., s . 22(i. 

Acquisition of Property. 

Text and Notes. —See now Par. 458, ante. 
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PARAGRAPH 

NUMBERS. 

771. Shire and County Halls etc. 

Text and Notes (g), (d), (e)-—As to halls and cty. buildings, see, 
instead. Local Govt.. Act, 1933, s. 125. 

772. How Summoned. 

Note (g ).—Delete second and third. 

773. Transferred Powers. 

Text. —As to transfer to C. Cs. and C, Bs. of functions relating to poor 
law, infant life protection, and vaccination, see Local Govt. Act, 1929, 
Pt. I., and Vol. XXII., Par. 1104, notes, 'post , and other references therein ; 
of registration functions, Pt. II., and Vol. XXIV., Par. 868, notes, post ; 
of highway functions, Pt. III., and Vol. XVI., Pars. 23—28, notes, ante. 

Note ( in ).— Now Local Govt. Act, 1933, s. 270. 

774. Finance. . . . Miscellaneous. 

Text and Notes (<)— (e ).—Repd. See elsewhere. 

Note ( i ).— The C. 0., and not the standing joint committee of Q. S. 
and the C. C., is the proper body to sue if a claim is rejected (Glamorgan 
Coal Co. v. Glamorgan Q. S., [1915] 1 K. B. 384) ; see also Glamorgan Coal 
Co. v. Glamorganshire Standing Joint Committee, [1915] 1 K. B. 471 ; varied, 
[1916] 2 K. B. 206, C. A. 

Text and Notes (w), (p), ( q ), ( r ).— Repd. See elsewhere. 

Note (b). — Local Govt. Act, 1933, s. 13. 

Note (c).— See title Elections, Pars. 532, 597 — 599 and 707, ante. 

775. Powers etc. Transferred from Quarter Sessions. 

Note (s ).—The liability to pay compensation under tlie Riot (Damages) 
Act, 1886, is not a liability with respect to the county police within the 
Local Govt. Act, 1888, s. 9 (Glamorgan Coal Co. v. Glamorgan Q. S., 
supra) ; see also Glamorgan Coal Co. v. Glamorgan Standing Joint Committee, 
supra (circumstances in which it was held that expenses were recoverable 
both from the standing joint committee and the C. C., but not from the 
chief constable). 

Text and Note (/).— The appointment is now made by the Ct. of Q. S., 
see Local Govt. (Clerks) Act, 1931, s. 2 (4), Par. 1320, post; as to re¬ 
moval, see s. 4, the clerk of tlie 0. C. is Ihe clerk of the committee- 
(s. 5 (4) ). 

Notes ( b ), ( c ).—The clerk of the peace is excepted (ibid., Sclied. IV.) ; 
see supra. 

Note (c).—T he committee can determine an expenditure to be required 
within the meaning of the Local Govt. Act, 1888, s. 30 (3), without ascer¬ 
taining the exact amount of that expenditure (Glamorgan Coal Co. v. 
Glamorganshire Standing Joint Committee, supra). 

776-777. (See original volume.) 

778. Exercise of Transferred Powers. . . . 

Text and Note (n). —Repd. as to county officers. 

Text and Note ( o ). —Repd. 

779. (See original volume.) 

780. In Smaller Q. S. Boroughs . . . 

Text and Notes («), (c), (d ).—Repd. 

Text and Notes ( m ), ( r ).— Repd. 

781. (See original volume.) 

782. In Boroughs with Separate Commission. 

Text and Notes.—D elete as to lunatics. 


783 . 


Conferred Powers, Duties and Liabilities. 

Text. —Local Govt. Act, 1888, as extended by Local Govt. Act, 1929, 
s. 14 (1), (2), confers certain powers os to provision of hospitals, see Vol! 
XXIII., I ar. 8.1/, notes, post. In order to secure greater efficiency in the 
discharge of P. H. functions, a C. C. may contribute to a D. C.’s expenses of 
sewers or sewage disposal or water supply, see ibid., s. 57 (1) • and a 
D. C. may relinquish I\ H. functions to the C. G, s. 57 (1) ; and in case of a 
defaulting D. C. the Minister may transfer functions to the C C s 57 (3) 

b / ®f D - Cs ’- As to roads, see Local Govt! 

Act, 1929, s. 3- (4), \ ol. XVI., Pars. 23—28, ante ; town planning, Town 

and Country Planning Act, 1932, s. 2 (2), Vol. XXIII., Par 1043, post. 
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PARAGRAPH 

NUMBERS. 

783 

( contd .). 


784. 


785. 


786. 


787. 


Laws of England Supplement. 


Areas of Local Government, Etc. 

Note (ft). Rcpd. A C. C., on receipt of proposals by a C. D. or other¬ 
wise, may make a representation to the Secretary of State for the alteration 
of the boundaries of an electoral division or of the number of cty. coun¬ 
cillors and electoral divisions (Local Govt. Act, 1933, s. 11 (1)). On 
default of the C. C. the C. D. may make a representation (s. 11 (2)). 
Notices must be sent to C. Ds. (s. 11 (3) ), and published (s. 11 (4)), and 

an inquiry may be held (see ss. 11 (5), 290). In the constitution of 
divisions certain directions must be observed (s. 11 (6) ). 

As to other alterations, see Par. 789, post. 

After completing the first general review of the circumstances of the 
districts (see Par. 789, post), the C. C. had to review the electoral divisions, 
and before 1st Jan., 1933, or such later date as allowed, send a report 
to him with the proposed alterations, see Local Govt. Act, 1929, s. 50. 
.Notes (c), ( d). Local Govt. Act, 1933, s. 253 ; expenses, s. 257. 

Xote (e). See C. Cs. Association Expenses (Arndt.) Act, 1920; also 
Local Govt. Act, 1933, s. 267, Par. 711, ante. 

Local Inquiries. 

Xote (h). See Local Govt. Act, 1933, ss. 141 (power); 291 (expenses). 
Xote ( k).—Ibid ., s. 168 (1). 

As to Sewers, Water, and Highways. 

Text and Xotes (o), (p). —Sub-s. 2 (power to make an order and 
appoint a person) was repealed by Local Govt. Act, 1929, Sched. XII. Por 
power of the M. of H. on default of D. Cs. to transfer P. H. functions to the 
C. C., see ibid., s. 57 (3), and Vol. XXIII., Pars. 754—756, notes, post. 

As to Rights of Way and Roadside Waste. 

Xote (&).— As to the council’s liability for costs in the event of failure 
of defence, see Thoi-nhill v. Weeks (No. 2), [1913] 2 Ch. 464, C. A., followed 
in Thornhill v. Weeks (No. 3), [1915] 1 Ch. 106. 

(See original volume.) 


788. As to Closing . . . Housing. 

Text and Notes.— See instead Hsg. Act. 1930, s. 35 (powers of C. C. 
on default of R. D. C. under Hsg. Acts) ; s. 36 (power of Minister on default 
of C. C.) ; ss. 52, 53 (power of Minister on default of U. D. C. to transfer, 
powers to C. C.) ; Vol. 23, Pars. 1074, 1075, post. 

789. Powers over County Districts and Parishes. 

Text and Notes (g) — (k).- —Repd. For power of the C. C. after inquiry 
or, on default the Secretary of State, to divide a U. D. into wards, alter 
the number and boundaries and the number and apportionment of 
councillors, sec Local Govt. Act, 1933, s. 37 ; Stat. R. & O., 1934, No. 972 
(notices). 

^ For other alterations mentioned in the text, if the C. C. or C. B. (s. 141 
(<) ), or a joint committee in case of R. IX not wholly in one county 
(s. 141 (8) ), on receipt of proposals from a local authority (s. 141 (9)) 
consider there is a prima facie case, they must hold a local inquiry (s. 141 
(1) ), and give notices (s. 141 (2) as prescribed b} r Stat. R. & O., 1934, 
Xo. 56/). They may, after notice of changes not considered, make an 
order and submit to the Minister (s. 141 (3) ) ; as to contents, see s. 148 ; 
an order must be published and open for inspection (s. 141 (4) ). If 
there is a certain opposition the Minister must hold a local inquiry 
(s. 141 (5) ). 

I he Minister may confirm the order with or without modifications, 
or refuse to confirm ; if requested by the proposers he must first hold an 
inquiry (s. 142). 

General Review of County Districts.—For the law as to the first general 
review after 27th March, 1929, see Local Govt. Act, 1929, s. 46. 

Subsequent Periodical Reviews.—At any time after 10 years from the 
above review a C. C. may, whenever they think it desirable, and must 
if required by the Minister, within such time as he allows, after conferences 
with representatives of the C. D. Cs., review the circumstances of the 
several districts and consider whether it is desirable to effect any changes 
such as mentioned in the text; for the general procedure as to making 
of a piovisional order by the Minister, see Local Govt. Act, 1933, s. 146 , 
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PARAGRAPH 

NUMBERS. 

789 

(i contd .). 


790. 


791. 


792. 


793. 


794. 


795. 


796. 


797. 


798. 


799-800 


VOL. XIX.—Local Government. 789—800 

also R. v. M. of H., Ex parte Purfleet U. D. C . (1934), 50 T. L. R. 532, 
C. A. (power of Minister to ask for and give effect to supplementary 
proposals). 

The interval between any two reviews must be not less than 10 years 
(s. 146 (8)). 

Boundaries of Counties and C. Bs. —C. Cs. must consider the case of 
a district or parish not wholly within a county or where part is wholly 
detached ; after joint representation by the councils the Minister, after 
local inquiry unless unnecessary, may by order make the necessary 
alterations (s. 143 (1) ). 

He may also on a joint representation by a C. C. and C. B. C., after a 
local inquiry unless unnecessary, alter or define the boundary between tbo 
counties (s. 143 (2)). 

Financial Adjustments. —See ss. 151, 152; Stat. R. & O., 1932, No. 161. 

Fixing . . . Number of Councillors, Etc. 

Text and Notes ( l), (m ).—Delete as to guardians. See Local Govt. 
Act, 1933, s. 38 (2). 

When the C. C. refix the pre-existing number they “ fix ” the number 
( R . v. West Riding of Yorkshire C. C., Ex parte Hemsworlh Poor Law 
Union , [1922] 2 K. B. 308). 

Text and Note (n ).—Delete as to guardians. See Act, 1933, s. 35 (5); 
as to simultaneous retirement, see s. 35 (3), (4). 

Text and Note (o).— Ibid ., s. 41, but applicable only to R. Ds. 

Miscellaneous. 

Note (p). — Repd. 

Notes ( t ), (a). —See now Local Govt. Act, 1933, s. 72 (3). 

Notes (b) —(r).—See the cross references. 

Powers of Minister to Transfer Powers. 

Note (s). —See, instead, ibid ., s. 270 (provisional orders) ; Hag. Act, 
1930, ss. 52, 53 ; as to rural districts, ss. 35 36 ; Bar. 788, notes, ante . 

Powers under Borough Funds Acts . . . 

Note (c ).—Local Govt. Act, 1933, Pt. XIII. 

Note ( d ). — Ibid ., s. 25S. 

Note (e).— Not re-enacted. 

Text and Notes (/)— (h ).—Now ibid ., s. 253, which excludes P. Cs., 
but by s. 305 includes R. D. Cs. 

Local or Personal Bills etc. 

Note ( k ). — Ibid ., s. 253. 

Note (in). —See, further, Railways Act, 1921, s. 71. 

Limits on Power. Conditions. 

Note ( n ).—Not re-enacted. 

Note (o). —Local Govt. Act, 1933, s. 256 (2). 

Note (p ).— Ibid ., s. 253. 

Note ( q ). — Ibid ., s. 254 (1). 

Notes (r), ( s ). — Ibid ., s. 254 (2). 

Note ( t ). — Ibid ., s. 254 (3). 

Costs and Local Inquiries. 

Text and Notes. —Repd. Expenses must be taxed ( ibid ., s. 256 (1) ). 
A C. C. may determine its expenses as expenses for special county pur¬ 
poses (s. 257 (1) ) ; a R. D. C. as special expenses (s. 257 (2) ). 

Consent of Parochial Electors. 

Notes (c), ( d ). — Ibid ., s. 255 (1). But this does not apply to a Bill 
promoted by a B. C., the sole purposes of which arc to constitute a C. B. 
or extend the area of a C. B. and purposes incidental thereto ( ibid .). 

Note (e).— Ibid ., s. 255 (3). 

Procedure . . . Poll. 

Text and Notes. — Ibid ., Schcd. IX. 

Withdrawal of Bill. 

Note ( c ).- lbid ., s. 255 (2), Sched. IX., 17. 

Text and Note (d).~ See, instead, Par. 796, supra. 

. (See original volume.) 


Cs., 
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PARAGRAPH 

NUMBERS. 

801. 

802. 

803-804. 

805. 


806. 


Laws of England Supplement. 

‘-’i. j 

Power to Borrow and Raise Stock. 

Notes (q), (r).-Ibid., ss. 196 (1) (b), 204. 

Capital Duty. 

Note (s).—S ee also F. A., 1934, s. 29. 

(See original volume.) 

Expenses. Miscellaneous. 

Xote (o).—Now Local Govt, Act, 1933, ss. 185 (1), 188 (1), 190 (2). 

Note ( 5 ). —See also R. (Belfast Corporation ) v. Belfast Recorder , [1919] 
2 I. R. 171. 

Inquiries. 

Note (d).— Cf. Local Govt. Act, 1933, s. 290. 
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UNSOUND MIND. 



PARAGRAPH 

NUMBERS. 

807. 


808. 


809. 

810. 
811. 


» 


General Note. —Powers and duties of the Secretary of State relating 
to lunacy and mental deficiency were transferred to M. of H. by Ministry 
of Health Act, 1919, s. 3 (2) (b), and Stat. R. & O., 1920, No. 809 ; the 
powers of the L. G. 13. by s. 3 (1) (a) and .Stat. R. & O., 1920, No. 850. 

The functions of overseers have in the main been transferred to the 
rating authority, see Vol. XXIV., Par. 82 , post; the powers of guardians, 
to the C. C. or C. B. C., see Local Govt., 1929, s. 1, Vol. XXII., Pars. 


1079, 1104, post. 

The term “ asylum ” is replaced by “ mental hospital ” ; pauper, by 
“ rate-aided person,” “ rate-aided patient ” or ” rate-aided 5 and “ lunatic ” 
(except criminal lunatic and lunatic outside England), by “ person of 
unsound mind,” “ person,” “ patient, ’ lt patient of unsound mind or 
“ of unsound mind,” or such other expression as the context requires 
(Mental Treatment Act, 1930, s. 20 (1), (4), (5) ), and the M. of H. may by 
order modify the wording of an}' enactment to bring it into conformity 


with these provisions (s. 20 (6) ). 

The former Lunacy Rules are replaced 
Estates Rules, 1934 (Stat. R, & ()., 1934, 
these notes as Estates Rules.” 


by Management of Patients 
No. 269), cited throughout 


A Defect of Reason. 

Notes (a), (b). —As to mental defectiveness, see now Par. 808, note ( l ), 
infra. 

Legal Terminology. 

Note (e).—A distinction in terms between civil incapacity and criminal 
irresponsibility has now been created ; see the definition of moral imbeciles 
in note (/), infra. 

Division in Relation to Nature of Mental Incapacity. 

Text and Note (/).—By Mental Deficiency Act, 1913, s. 1, as substituted 
by Mental Deficiency Act, 1927, s. 1, the following are defectives within 
the meaning of the Act 1913 :—(a) Idiots, persons in whose case there exists 
mental defectiveness of such a degree that they are unable to guard them¬ 
selves against common physical dangers; (b) Imbeciles, defined as persons 
in whose case there exists mental defectiveness which, though not amount¬ 
ing to idiocy, is yet so pronounced that they are incapable of managing 
themselves or their affairs, or, in the case of children, of being taught to 
do so ; (c) Feeble-minded persons, defined as persons in whose case there 
exists mental defectiveness which, though not amounting to imbecility, 
is yet so pronounced that they require care, supervision, and control for 
their protection or for the protection of others, or, in the case of children, 
that they appear to be permanently incapable of receiving proper benefit 
from the instruction in ordinary schools ; (d) Moral defectives, defined as 
persons in whose case there exists mental defectiveness coupled with 
strongly vicious or criminal propensities, and who require care, supervision 
and control for the protection of others (s. 1 (1) ). 

“ Mental defectiveness ” means a condition of arrested or incomplete 
development of mind existing before the age of eighteen years, whether 
arising from inherent causes or induced by disease or injury (s. 1 (2) ). 

The Mental Deficiency Acts, 1913 to 1919, the Amendment Act of 1925, 
and the Mental Deficiency Act, 1927, may by ibid., s. 11, be cited as the 
Mental Deficiency Acts, 1913—1927. 

Statutory Division. 

Note (p). —Such persons may now, it seems, be dealt with as imbeciles 
(Mental Deficiency Acts, 1913, 1927, s. 1 (b), supra). 

“ Idiot,” a Person born Insane. 

Note {q).— For a statutory definition, see ibid., s. 1 (1) (a), supra. 

Distinction Between an Idiot and a Lunatic. 

Note (a).-—The distinction is maintained in ibid. , s. 1 (1) (a), supra. 
Text and Notes (c), (/).—Repd. by Mental Deficiency Act, 1913 
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PARAGRAPH 

NUMBERS. 

811 

(con id.). 


812-813. 

814. 

815. 

816. 


Laws op England Supplement. 


s. 67 (1), Lunacy Act, 1890, ss. 108—149, apply to the management and 
administration of the estate of any person sent to or placed in an institution 
or certified house or placed under guardianship under the Mental Deficiency 
Act, 1913, as of a person lawfully detained as a lunatic not so found by 
inquisition, and they apply also to the management and administration 
of the estate of a person proved to the satisfaction of the judge in lunacy 
to be a defective, as of a person who through mental infirmity arising from 
disease or age is incapable of managing his own affairs (s. 64). 

(See original volume.) 

Legal Recognition of Partial Insanity. 

Note (().—See, further, 77. M. Advocate v. Higgins, [1914] S. C. (J.) 1 
(accused person found guilty of murder where the impaired condition 
of his mind did not amount to insanity). 

General Legal Theory. 

Note ( p ). It. v. Ireland, [1910] 1 K. B. 654, C. C. A., cited in original 
volume, was overruled in Felstead v. It., [1914] A. C. 534. 

Pleading One’s Own Insanity. 

< Note (j).—See also York Glass Co., Ltd. v. Jubb (1925), 134 L. T. 36, 

('• A. 


817-826. 

827. 


828. 

829. 


830-834. 

835. 



837-842. 

843. 


844-846. 

847. 


What are Necessaries. 

Note (h). See, further, Re E. G. (a Person of Unsound Mind not so 
found by Inquisition), [1914] 1 Ch. 927, C. A. (costs of solicitor retained 
by quasi-committee in respect of work relating to lunatic’s estate). 

None Valid by Lunatic so Found. 

Note (a).—A charge of his interest in a fund, if executed by a person 
of whose estate a receiver in lunacy has been appointed, is void (Re 
Marshall, Marshall v. Whateley, [1920] 1 Ch. 284). 

(See original volume.) 

Effect of Insanity . . . 

Note (k ).•—As to applications to the Divorce Division for permanent 
maintenance, see C. L. v. C. F. IF., Vol. XVI., Par. 1145, ante. 

(See original volume.) 

Requisites to Validity. 

Text. —As to tho powers of the Court and Master in Lunacy during the 
lifetime of a lunatic with respect to any will made by him, see L. P. A., 
1925, s. 171 (9) ; Rules in Lunacy, 1925 (Stat. R. & 0., 1925, No. 1024), r. 8. 

Will made during Lucid Interval. 

Note (e).—See also In the Estate of Walker, Watson v. Treasury Solicitor 
(1912), 28 T. L. R. 466. 

(See original volume.) 

In Criminal Proceedings. 

Note (/ ).— See also 11. M. Advocate v. Higgins, supra, cited in Par. 814, 
ante. 

Burden of Proof in Probate Action. 

Note ( i). —See also lie Taylor , Deceased , National and Provincial and 
Union Bank of England v. Taylor (1919), 64 Sol. Jo. 148 (missing will 
of lunatic). 

(See original volume.) 

Medical Evidence. 

Note (/).—The question of mental capacity is not one for doctors to 
decide, but is one for the court to decide, and the fact that expert evidence 
is admissible does not relieve the court from its obligation to form an 
independent opinion so soon as its mind is enlightened with regard to^the 
technical aspects of the case ( Richmond v. Richmond (1914), 111 L. T. 273). 

(See original volume.) 

As to Property. 

Text.— The power of the Court in Lunacy to make a settlement of the 

property of a lunatic or defective under L. P. A., 1925, s. 171 (see Pars. 907, 

90S, post), does not apply where the lunatic or defective is an infant (ibid., 
sub-s. (2) ). 


48 


PARAGRAPH 

NUMBERS. 

848. 


849. 


850. 

851. 

852. 


853. 

854. 


855-856. 

857. 


858. 

859. 

860. 

861-863. 

864. 


VOL. XIX.—Lunatics, etc. 848 -864 
Judicial Properties. 

Note (1 ).—The Lunacy Act, 1922, may be cited with the Acts referred 
to in this note as the Lunacy Acts, 1890—1922. 

The Judges in Lunacy. 

Note (b). —Now S. C. J. (Consolidation) Act, 1925, s. 3 (1). 

What Petitions to Judge or to Master. 

Notes (e), (/), (g ).—Now Estates Rules, rr. 15—17, 18, 21, 22. 

Notes (h), (i). —Lunacy Act, 1890, ss. 135—138, are repealed by T. A., 
1925, s. 70 and Scked. II., so far as they relate to lunatic trustees, except 
where the Judge or Master in Lunac} 7 is given concurrent jurisdiction with 
the High Court. By ibid., s. 54, the Judge or Master in Lunacy has no 
power to make an order in any case where the High Court has such power 
under ibid., Pt. IV. (which relates to the power and jurisdiction of the 
court to appoint new trustees and to make vesting orders, and to payment 
into court by trustees) ; but concurrent jurisdiction is given in the cases 
where (a) a lunatic or defective has become a trustee of mortgaged property 
merely by reason of the mortgage having been paid off ; (b) an order in 
lunacy is made authorising the exercise of a power to appoint a trustee ; 
(c) an order in lunacy is made for giving effect to a contract made before 
the lunatic or defective was under disability ; (d) a lunatic or defective is 
beneficially entitled to some interest in the property but holds the property 
or some interest therein under an express, implied or constructive trust. 
As to application, see Rules 59—G4. 

Text and Note (/).—Now S. L. A., 1925. 

Note (m ).—Rule 19. 

Appeal from Order of Master. 

Note ( n ).—Estates Rules, r. 13, Form B. 

(See original volume.) 

Powers and Duties. 

Note (. 9 ).—Instead of two masters there is now a single master with 
an assistant master, Lunacy Act, 1922 ( 3 . 1 (1) ). The master's jurisdiction 
may be exercised subject to his directions, and the rules by the assistant 
(a. 1 (2); A. J. (Miscellaneous Provisions) Act, 1933, s. 8 (2), Sched. III.), 
and authorised officers qualified to be assistants (ibid., s. 8 (3) ). 

Note (u ).—The master may also exercise the power of making orders 
for the purpose of preserving, so far as possible, in the administration of the 
property of the lunatic the quality, tenure, and devolution of the property 
(Lunacy Act, 1922, s. 2 (8) ). 

Note (iff.—See T. A., 1925, s. 54 ; Par. 849, notes (h), ( i ), ante. 

Note (6).—See Par. 849, ante. 

Note (g ).—Any jurisdiction which may be exercised by the judge or 
master in case of a lunatic not so found may be exercised by the judge 
or master in the case of a lunatic so found (Lunacy Act, 1922, s. 2 (1) ). 

(See. original volume.) 

Origination. Need for Application. 

Note (n ).—Estates Rules, r. 15 (1). 

Text and Note (o).—N ow by formal application (ibid., r. 18). 

Note (p). —The term receiver is now used, see Rules, 1934. 

Note (.s).—S ee also Lunacy Act, 1922, 3 . 2 (1), note (g), supra. 

Note (iff.—Not reproduced ; but see Estates Rules, r. 51. 

(See original volume.) 

Signature and Filing. 

Note (/).—Estates Rules, r. 15 (2), (3). 

Note (m). — Ibid., r. 17. 

Service. 

Notes (n), (o ).—See now ibid., rr. 25, 27, 29. 

(See original volume.) 

Where Medical Access Difficult. 

Note (s). —Bee, instead. Estates Rules, r. 18. 

(See original volume.) 

Parties who may Attend. 

Note (p). —See ibid . 
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PARAGRAPH 

NUMBERS. 

865. 


866-870. 

871. 


872. 


Inquisition Before Jury. 


Note (b). — Ibid., r. 29. 
Note (c). — Ibid., r. 28. 


(See original volume.) 


Procedure. 

Note (a).—See, further, Re H. M. (No. 2), infra. 
Note (/*).—Now R. S. C., Ord. 39, r. 1 (1913). 


Summons for Inquiries. 

Text and Note (i ).— See, instead, 
Note ( j).—Ibid ., r. 31. 

Note (k). — Ibid., r. 35. 

Note ( 1). — Ibid ., rr. 32, 33, 34. 


Estates Rules, r. 30. 



873. Parties who may Attend. 

Note (n). — Ibid., r. 38. See, further, Re Tonrush end (Marquis) (1911), 
28 f. L. R. 12, C. A. (refusal of application by a person incapable of 
managing his affairs*, and his wife, to attend future proceedings). 

874. (See original volume.) 

875. When Appointment Takes Effect. 

Note (m ).—Now Estates Rules, r. 76. 


876. 


Circumstances Giving Rise to New Appointment. 

Notes (n), (o).— Ibid., rr. 86, 87. 


877. 


878-880. 

881. 

882. 

883. 

884-885. 

886 . 

887-890. 

891. 


892. 

893. 


Application by Petition. 

Note (a). —There is no right to traverse the finding of sanity (Re II. M . 
(No. 2), [1933] I. R. 383). 

(See original volume.) 

New Trial. 

Note (m).— Now R. S. (J., Ord. 39, rr. 1—8 (1913). 

(See original volume.) 

Application by Petition. 

Notes (c), (d). —Now Estates Rules, rr. 16, 17. 

(See original volume.) 

Effect of Completion of Supersedeas. 

Note (/). —Now by formal application (ibid., r. 18). 

(Sec original volume.) 

Persons . . Quasi-Committee . . Appointed. 

Note (a;).—See also Mental Deficiency Act, 1913, s. 64; Par. 811, 
note ( f ), ante. 

Note (b). —Any order so made remains in force until it is discharged 
(Re Belton (1913), 108 L. T. 344, per Piullimore, J.). As to the 
bankruptcy of a lunatic not so foimd, see ibid. This power may be 
exercised in the case of a person sent to or placed in an institution or 
certified home under the Mental Deficiency Act, 1913 (3 & 4 Geo. 5, c. 28) 
(ibid., s. 64) ; see Par. 811, note (/), ante. 

Note (c). —Such a person may it seems be dealt with as a defective, 
see Mental Deficiency Acts, 1913, 1927, s. 1 ; Par. 808, note (l), ante. 

Note (e). —For application to a defective, see Mental Deficiency Ac , 

1913, s. 64, Par. 811, note (/), ante. 

Lunacy Act. 1890, s. 116 (1) (g), added by Mental Treatment Act,^193U, 
s. 5 (16), gives a further class, temporary patients, under ibid., s. o, see 
Par. 1046, post. 

As to the Commissioners in Lunacy, see Par. 962, note (h), post. 

(See original volume.) 

Procedure .... Choice ... 

Note (?’).—Now by formal application (Estates Rules, r. 18), P r ° 
cedure, rr. 102, 103." For the procedure where the proceedings are 
respect of more than one member of the same family not so fount 3 
inquisition, see Re Morris, [1912] 1 Ch. 730, C. A. 
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NUMBERS. 

893 

( contd .). 


894-896. 

897. 

898. 

899. 

900. 

901. 


902. 


VOL. XIX.—Lunatics, etc. 895-907 

Note (k). —See, instead, Estates Rules, rr. 45 (1), 46 ; as to evidence 
to be filed, see r. 45 (2) ; for power to dispense with service, see rr. 48—50. 
Note (Z). —See ibid., r. 45 (1). 

Note (m).— Ibid., r. 52. 

Note (o).— See ibid., r. 55. 

Note (q). — Ibid., rr. 55, 56. 

(See original volume.) 

No Security . . Liability to Account. 

Note (e).— Ibid., r. 30. 

Note (h). — Ibid., r. 116. 

Notification of Change of Residence. 

Note (m).— Ibid., r. 118. 

Agent of the Crown. 

Note (a). — See ibid., r. 18, supra. 

Duty of Agent. 

Note (i). — Ibid., r. 00 (2). 

From whom Security . . . 

Note ( l). — Ibid., rr. 58, 120. 

Note (rn). — Ibid., rr. 58. 59, 77 ; 79, 89 ; 80. 

Note (n). — IbuL, r. 78. 

Deposit of Deeds etc. Transfer . . . 

Note ( u ).— Ibid., r. 42. 

Note (x). — Ibid., r. 44 (1). 


903. Deposit of Testamentary Papers. Delivery . . . 

Text and Note (b). —The master may require production, sec ibid., 
r. 43. 

Text and Note (e). —See, instead, ibid. 

904. Delivery. 

Note (g). — Ibid., r. 91. 

Note (h). — Ibid., r. 81. 

Note (i).—Now rr. 84, 85. 

Note (k).— Ibid., r. 83. 

Note (/).—Not reproduced. 

905-906. (See original volume.) 

907. Scheme for Maintenance. 

Text. —By L. P. A., 1925, s. 171 (1), the Judge in Lunacy (ibid., sub-s. 8) 
may direct a settlement to be made of the property of a lunatic or defective, 
or any part thereof or any interest therein, on such trusts and subject to 
such powers and provisions as the court may deem expedient, and in 
particular may give such directions (a) where the lunatic or defective is 
the holder of a title of honour, and the property would not devolve with 
such title either under a testamentary disposition executed by him, or on 
his intestacy if he died intestate ; or (b) where the property has been 
acquired under a settlement, a will or an intestacy, or represents property 
so acquired ; or (c) where by reason of any change in the law of intestacy 
or of any change in circumstances since the execution by the lunatic or 
defective of a testamentary disposition, or of any absence of information 
at the time of such execution, or on account of the former management of 
the property or the expenditure of money in improving or maintaining the 
same or for any other special reason the court is satisfied that any person 
might suffer an injustice if the property were allowed to devolve as un¬ 
disposed of on the death intestate of the lunatic or defective or under any 
testamentary disposition executed by him. 

The phrase “ suffer an injustice ” must not be rigidly confined to a 
deprivation of a strict legal right; it must include the destruction of a 
clear moral claim, or even the disappointment of a thoroughly legitimate 
and well-founded expectation, see lie Freeman, [1927] 1 Ch. 479 C. A. 

For other cases on the sect., see Re Oreene , [1928] Ch. 528, C* A. 

Such a settlement, suj/ra , may be directed to be made whether or not the 
lunatic or defective has executed a testamentary disposition, and not- 
withstanding that it is not known whether he has executed such a disposi- 
tion or not, but not in the ease of an infant (L. P. A., 1925, s. 171 (3) ) 

Any settlement approved by the court will be as effectual and bindintr 
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PARAGRAPH 

NUMBERS. 

907 

( contd.). 



909. 


910. 

911. 



on all persons interested as if the same had been made by the lunatic or 
defective while of full capacity (ibid., s. 171 (2) ). 

By ibid., s. 1,1 (4), an application for the making of such a settlement 

may be made by any person who, under A. E. A., 1925, has, or if that Act 

or any enactment which it replaces had not been passed would have had 

a spcs successions (whether under any testamentary disposition which is 

known to exist or in the event of the intestacy of the lunatic or defective) 

or an interest in the property of the lunatic or defective, or in any part 

I hereof, as well as the committee or receiver. The application is made by 

summons (Estates ltules, r. 65) to the Master, who reports to the judge, 

v ho may either make an order, or summon the parties for hearing and 
adjudication (r. 66) ; see also rr. 67—69. 

Order for Administration Includes Maintenance. 

>>ote (?).— See Re Morris , [3912] 1 Cli. 730, C. A. 

Primary Consideration. 

Iext.— Subject to making due provision for the maintenance of the 
lunatic or defective in accordance with his station in life, whether out of 
t ic capital or income of the property settled or other property or partly in 
one way and partly in another, and to providing, by means of a power of 
appointment or revocation, or otherwise, for the possibility of the lunatic 
or defective recovering full capacity, the court may have regard to (i.) the 
manner in which the property has been settled or dealt with on former 
occasions ; (ii.) in the case of land, the welfare of the labourers and other 
persons employed thereon, and the expediency of settling personal estate 
to devolve therewith ; (iii.) the continuation or provision of an} 7 pensions, 
and the application oi any part of the income for charitable purposes ; 
(iv.) the provisions of any testamentary disposition of the lunatic or 
defective ; (v.) the expediency of providing for—(a) jointures, portions, and 
other annual or capital charges and powers to create the same ; (L>) dis¬ 
cretionary trusts, trusts for effecting or maintaining policies of insurance, 
powers of appointment, sinking funds for making good loss by fire (in lieu 
of, or in addition to, insurance) or for any other purpose ; (c) the extension 
of any statutory powers of investment, management or otherwise ; (d) the 
manner in which any costs are to be raised and paid, whether out of the 
settled property or otherwise : (e) any other matter or thing which, having 
regard to the nature of the settlement, or the property to be settled, and 
tlie management, development, and enjoyment thereof, and to the persons 
who are to take, either successively or otherwise, the court may consider 
material (L. P. A., 1925, s. 171 (5) ). 

Variation of Settlement. —At any lime before the death of the lunatic 
or defective, the court may, as respects any property remaining subject 
to the trusts of a settlement made by the court, on being satisfied that 
any material fact was not disclosed to the court when the settlement was 
made, or on account of any substantial change in circumstances, by order 
vary the settlement in such manner as it thinks fit, and give any 
consequential directions {ibid., s. 171 (7) ). 

Wife S Maintenance. —For the power of the Divorce Division to make 
an order for permanent maintenance, see C. L. v. C. F. W., Vol. XVI., 
Par. 1145, ante. 


Allowances to Relations. 

Note (r). —Where the master has ordered allowances to be made to 
children and treated as advancements and brought into hotchpot against 
their shares, if any, under the will of the testator, such order is binding 
only so far as affecting the consciences of the recipients. The court has, 
therefore, a discretion in enforcing this equity and if the circumstances 
have altered may refuse to enforce it {Re Aferrall, Greener v. M err all, 
[192-1J 1 Ch. 45)/ 

Allowance for Maintenance . . . 

Xotk (6).—Estates Pules, r. IS (formal application). 

Note ( e).—lbid ., r. 54. 

Note ( h).—Ibid ., r. 54; r. 30. 

Savings Bank Annuity or Insurance . . Pensions. 

Notes (At), (Z).—Re-enacted by Govt. Annuities Act, 1929, ss. 52, 49 (2). 
Note {m). —Now Police Pensions Act, 1921, s. 14 (5). 

Text and Note ( 0 )._See, instead. Widows’, Orphans’ and Old Age 
Contributory Pensions Act, 1929, s. 11 (1), Sched. 1.(1) (c). 
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PARAGRAPH 

NUMBERS. 

912. 

913. 

914. 

915. 

916. 

917. 


918. 


919. 

920. 


921 . 


VOL. XIX.—Lunatics, etc. 

Inquiry as to Debts. 

Note (p).—Now Estates Rules, r. 32. 

Repayment of Advances for Lunatic’s Maintenance. 

Note ( 1c ).—Surplus income in the hands of the committee at t he lunatic’s 
death is not subject to the jurisdiction in lunacy, but should bo paid to the 
legal representative as part of the lunatic’s estate (Re Bennett , Greenwood v. 
Bennett , [1913] 2 Ch. 318). 

Adjudication in Bankruptcy. Lunacy Following . . 

Note (l). —See, further. Re Belton (1913), 10S L. T. 344. 

Note (p). —Re-enacted by Bankruptcy Act, 1914, s. 149. 

Power to Sell, etc. Declaration of Charge. 

Note ( s ).—See also Re Hodgson's Trusts, Public Trustee v. Milne, [1919] 
2 Ch. 189. Orders in lunacy giving persons a charge upon the lunatic’s 
property for sums owing to them are not subject to ad valorem stamp 
duty (Practice Note, [1922] W. N. 75). 

Note (u). —See, further, Re Searle , Ryder v. Bond, [1912] 2 Ch. 365 
(purchase of reversion expectant on determination of lease under order 
of court). 

(See original volume.) 

Power of Sale. 

Text. —Where a legal estate in land (whether settled or not) is vested in 
a lunatic, or a defective, either solely or jointly with any other person or 
persons, his committee or receiver shall, under an order in lunacy or of the 
court, or under any statutory power, make or concur in making all requisite 
dispositions for conveying or creating a legal estate in the name and on 
behalf of the lunatic or defective (L. P. A., 1925, s. 22 (1) ). 

Notes (///.), (//).—Estates Rules, r. IS (formal application). 


Power of Sale as Tenant for Life. 

Text. —By S. L. A., 1925, s. 23, where a tenant for life is a lunatic or a 
defective, which, by ibid., s. 117 (1) (xiii.), means every person alfected by 
the provisions of s. 11G of the Lunacy Act, 1890 (see Par. 891, ante), 
as extended by s. 64 of the Mental Deficiency Act, 1913 (see Par. 811, 
note (/), ante), and for whose benefit a receiver has been appointed, his com¬ 
mittee or receiver may, in his name and on his behalf, under an order in 
lunacy exercise the powers of a tenant for life under the S. L. A., 1925, 
and the order may be made on the application of any person interested 
in the settled land, or of the committee or receiver. 

Note (o).—R eplaced by S. L. A., 1925. 

Note (p). —See now S. L. A., 1925, s. 28, supra. 

Note (q ).—By ibid., s. 117 (1) (xiii.), in the case of a lunatic not so 
found, the term “ committee " includes, for the purposes of the Act, a 
person on whom the powers of a committee are conferred by s. I of the 
Lunacy Act, 1908 (see Par. 892, ante). 

Note (r).—Read S. L. A., 1925, s. 101 (1).” 

Note ( t ).— S. L. A., 1882, s. 38, is replaced by S. L. A., 1925, s. 34 ; and 
ss. 1 (10) (ix.) and 46 (1) of the former Act by s. 113 (1)—(3) of the latter 
Act. See also T. A., 1925, s. 54 ; Par. 849, ante. 

Note (a ).—See now Vol. XXIV., Pars. 392, 397, post. 

Note (b ).—Estates Rules, r. 19. 


Land Purchased . Compulsory Powers. 

Note (r). — Ibid., r. 19. 


Power of Exchange or Partition. 

Text. — Where upon a partition made by trustees for sale under L. P. A., 
1925, s. 25 (3) (see Vol. XXI., Pars. 1512 el seg. notes, post), a share in the 
net proceeds belongs to a lunatic or defective, the consent of his com¬ 
mittee or receiver is sufficient to protect the trustees for sale. 

Note (o). —See, as to exchange, S. L. A., 1925, s. 38 (ii.) ; as to undivided 
shares, Vol. XXIV., Pars. 392, 397, post. 

Note (p).—S. L. A., 1882, s. 62, is replaced by S. L. A., 1925, s. 28; 
Par. 918, supra. . * 


Power to Carry on Business. 

Note («).—Sec, further, Re E. G. (a Person of Unsound Mind not so 
found by Inquisition), 11914] 1 Ch. 927, C. A. (held that costs of solicitor 
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921 

(conld.). 

922. 


923. 

924-925. 

926. 


927. 

928. 


929-930. 

931. 


932. 

933. 


934. 


935. 


936. 

937. 



retained by the 5 ua.si-con 1 mitt.ee in respect of work relating to the 
lunatic’s property were payable out of his estate, that the goosi-committee 
was not personally liable, and that he could not therefore raise any 
question as to the Statute of Limitations). 


Powers of Leasing . . . Undervalue. 

Note ( d ).—Sect. 62, replaced by S. L. A ., 1925, s. 28 ; Par. 918, supra. 
Note ( q ).—Estates Rules, r. 18 (formal application). 

Contracts Made before Lunacy. 

Notes (a), (b). — Ibid., rr. 18, 33. 

(See original volume.) 

Power to Consent to Exercise of Power. 

Notes (h), (i). — Ibid., r. 18. 

Note (p).— See, further, Re E. D. S. (a Person of Unsound Mind so 
found by Inquisition), [1914] 1 Cli. 618, 0. A. (committee authorised to 
execute disentailing deed in exercise of lunatic’s power to bar the entail, 
the proceeds of sale to remain subject to trusts corresponding to the uses 
to which the estate was limited). It is not competent for a master to 
order the proceeds of a sale to be resettled. That must be done by the 
judge under his general jurisdiction (ibid.). 

Note (q ).—See also L. P. A., 1925, s. 26 (2); Vol. XXVIII., Par. 312, 
post. 

Purposes for which Power . . Exercised, 

Note (c).—S ee also Re Searlc, Ryder v. Bond , supra . 

No Conversion as to Property not Applied. 

Note (e).—See also Re Palmer, Thomas v. Marsh, [1911] W. N. 171 
(non-ademption of a legacy by sale of the subject-matter) ; Re Alston, 
Sinclair v. Willes, [1917] 2 Ch. 226 (sale moneys of real estate of lunatic 
held to devolve as real estate on death of his heir intestate) ; Re Hodgson's 
Trust, Public Trustee v. Milne, [1919] 2 Ch. 189 (ademption by unnecessary 
conversion); s. 123 (1) does not apply to the case of a bank balance of a 
testator which under an order in lunacy has been paid into court and 
invested in stock (Re Walker, Goodwin v. Scott, [1921] 2 Ch. 63). 

As to an undivided interest in land, sec Re Harding, [1934J Ch. 271. 

(See original volume.) 

No Conversion unless for Special Reasons. 

Text and Note (l). —But it seems clear now that where the direction is 
omitted from the order the character of the property is changed (Re Scarle, 
[1912] 2 Ch. 365 ; Re Silva, [1929] 2 Ch. 198). 

(See origirud volume.) 

Acts in Ordinary Course of Management. 

Note (/).—See also Re Searlc, supra. 

Note (c).—See also Re Hodgson's Trusts, Public Trusts v. Milne, supra. 

General Law. 

Text. —As to general enfranchisement, see L. P. A., 1922, Sched. XII. 
(8) as amended by L. P. (Amendment) Act, 1924, Sched. II. (4); 
Vol. VIII., Par. 290, ante. 

Note (d). —See also Lunacy Act, 1922, s. 2 (6), Par. 943, note (e), post. 

Admittance by Committee or Attorney. 

Text. —Sec Vol. VIII., Par. 209, ante. 

Fines Payable. 

Text. —As to fines payable after 1925, see Vol. VIII., Pars. 59, 62, > 

66, ante. 

Lord of Manor a Lunatic. 

Text. —See Vol. VIII., Par. 212, ante. 


Order for Transfer. rl 

Text. —As to the jurisdiction of the High Court, see T. A., 19 o, s. 0 
(see Vol. XXVIII., Par. 234, post), s. 54 (see Par. 849, ante). 

Note (o). —As to the exercise of this jurisdiction by the High u > 
see Par. 849, ante. , 

Note (p).—Lunacy Act, 1890, s. 137, is repealed by T. A., 1925, e. 7 an 
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(contd,.). 


938. 

939. 
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Sched. II., so far as it relates to lunatic trustees, except where the judge or 
master is given concurrent jurisdiction with the High Court. See Par. 849, 
notes (h), (i), ante. 

Note (r).—The Lunacy Acts (1890—1908), ss. 133—143, now apply to 
trustees and mortgagees who are criminal lunatics (Lunacy Act, 1922, 
s. 2 (2)). 

Transfer of Stock . Lunatic . out of Jurisdiction. 

Note ( b ).—See P degrin v. Coutts <£• Co ., Pdegrin v. Mess el (L.) <k Co., 
[1915] 1 Ch. 696. 

Vesting Order. 

Note (m ).—See also Be Hiron's Mortgage Trusts, [1920] W. N. 55 
(lunatic trustee entitled to beneficial interest). 

Note (o).— As to undivided shares in land, see L. P. A., 1925, ss. 34—30, 
39 and Sched. I., Pt. IV. 


Appointment of Person to Convey. 

Note (p). —As to the practice in the case of a lunatic trustee-mortgagee, 
see Par. 849, ante ; see also Practice Note, [1919J W. N. 219 ; Re James' 
Mortgage Trusts, [1919] 1 Ch. 61. The Lunacy Acts (1890—1908), ss. 
133—143, apply to trustees and mortgagees who are criminal lunatics 
(Lunacy Act, 1922, s. 2 (2) ). Lunacy Act, 1890, s. 135, is repealed so far 
as it relates to lunatic trustees, except where the judge or master is given 
concurrent jurisdiction with the High Court, see T. A., 1925, s. 54 ; Par. 
S49, ante. 


940. 


941. 


Copyholds. 

Note (a). —See Par. 849, ante. ; also note (p), supra. 

Note (b). —As to the jurisdiction of the High Court, see Par. 849, ante ; 
title Infants and Children, Vol. XVII., pp. 52, 83. 

Exercise of Fiduciary Powers. 

Text. —If land held on trust for sale is vested in a lunatic, or a defective, 
either solely or jointly with any other person or persons, a new trustee 
shall be ajipointcd in his place, or he shall be otherwise discharged from 
the trust, before the legal estate is dealt with under the trust for sale or 
under the powers vested in the trustees for sale (L. P. A., 1925, s. 22 (2) ). 

Note (c). —Estates Rules, rr. 18 (formal application), 20. 

Execution and Effect of Assurances. 

Text. —Where the court makes a settlement of the property of a lunatic 
or defective (see L. P. A., 1925, s. 171, Pars. 907, 908, ante), it may direct 
the committee or receiver of the lunatic or defective, or any trustee for him, 
to execute any vesting instrument, trust instrument, conveyance (including 
a disentailing assurance) or other instrument, and to do any other act or 
thing which may be required for giving effect to the settlement, in the name 
and on behalf of the lunatic or defective, and, for that purpose, may make 
a vesting order or appoint a person to convey (ibid., s. 171 (2) ). 

Note (p).— For “ C. A., 1881, s. 7 (1) (F),” read 41 L. P. A., 1925, s. 76 
(1) (F) and Sched. II., Pt. VI.” This applies also to the case of a person 
who conveys, and is expressed to convey, as receiver of a defective. By 
ibid., s. 205 (l) (xiii.), “ lunatic ” includes a lunatic whether so found or 
not, and, in relation to a lunatic not so found, “ committee ” includes a 
person on whom the powers of a committee are conferred under s. 1 of the 
Lunacy Act, 1908 (see Par. 892, ante); “defective” includes every 
person alfected by the provisions of s. 116 of the Lunacy Act, 1890 (see 
Par. 891, ante), as extended by s. 64 of the Mental Deficiency Act, 1913 
(Par. 811, note (/), ante), and for whose benefit a receiver has been 
appointed. 


942. Abatement of Proceedings.Legal Personal 

Representative. 

Note (a).—See also Re Bennett, Greenwood v. Bennett, [1913] 2 Ch. 318. 

An order made before death, but not drawn up, to distribute a certain sum 

amongst creditors who are not parties to the order ceases to be operative 

on death, and they have no equitable charge on that sum (Re Wheater 
[1928] Ch. 223, C. A.). V y 

Duty of Representative. 

Note (e)-Soo now Lunacy Act. 1922 (12 & 13 Geo. 5, c. 60), s. 2 (6), 
by uh.ch the proceeds of sale of copyhold or customary lands may on 
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943 

[could.). 




the death of the lunatic be paid to his legal personal representative with¬ 
out obtaining the consent of the customary heirs or any other person, 
but this is not to prejudice the beneficial interest of any person in such 
proceeds. 


944 

945. 


946. 


No Administration by Lunacy Jurisdiction. 

Note (m). —See also Re Bennett, supra, cited in Par. 913, ante. 
(See original volume.) 


Rate in the Case of Lunatics so Found . . . 

Text and Note (r ).—For “ £400 ” read “ £1,000 ” (Estates Rules, 
r. 148 (1) (a), (2) ). Percentage and fees must not be taken where a 
pension has been awarded by a pensions authority in the Empire in 
respect of unsoundness of mind attributed to or aggravated by service 
in the war, see r. 150. In calculating the “clear annual income” no 
deduction can be allowed for legal costs of general management or adminis¬ 
tration of the estate (Re Weld, [1923] 1 Oh. 247, C. A.). For rule autho¬ 
rity, sec now S. C. J. (Consolidation) Act, 1925, s. 213 ; A. J. Act, 1928, 
Scheds. I., II. 

Text and Note (/).—For “ £400 ” read “ £1,000 ” ; for “ 2 per cent.” 
read “ 3 per cent.,” see r. 148 (1) (b), (2); sums under Is. are disregarded, 
r. 148 (3). Where the annual income is under £100, a fee of 10-s., in lieu 
of percentage, is payable, r. 149 (1); if £50 or less, payment may be 
postponed (r. 149 (2), (3) ). Liability to percentage on additional in¬ 
come is not brought to an end by the death of the patient (Re W. D. J., 
[1934] CL. 174, C. A.). 

Fees.—See rr. 160, 161 (personal application). 

Percentage . . Out of Funds in Ct. 

Note (d ).—Estates Rules, r. 153. 

Note (e). — Ibid., rr. 155, 157, 152, 159. 


947. 

948. 

949-950. 

951. 


952-953. 

954. 

955. 


956. 

957-958. 

959. 

960. 


Effect of Death. 

Note (/).—See, further, Re W. l>. J., supra. 

Death of Lunatic. 

Note (7i). —This section of the Judicature Act is now S. C. J. (Con¬ 
solidation) Act, 1925, s. 31 (1) (h). As to costs where summonses are issued 
in respect of more than one member of the same family, see Re Moms, 
[1912J 1 Ch. 730, C. A. 

(See original volume.) 


Scale of Costs Applicable. 


Note (b). — Estates Rules, r. 121. 

Text and Note (c). — See ibid., r. 125 ; a gross sum may 
(ibid.) ; in ease of increase of costs by delay, etc., see r. 127 ; 
on taxation, r. 126. 


be fixed 

procedure 


(See original volume.) 

Effect of. . . Act, 1890, and Orders-. . . as Indemnities. 

Note (i). —This indemnity is extended to acts done pursuant to authority 
given by the judge or master under the Lunacy Act, 1922 (ibid., s. 2 (/) )• 

Lunatics so Found. 

Note (k ).—The Irish courts have held that a lunatic so found may e 
sued in the county court without appointing a guardian ad litem or joining 
his committee, and that if the committee has been made a party, the cour 
has power to strike his name out of the proceedings (Kelly v. H atterson 
(1913), 47 1. L. T. 223). See also Bradford Old Band, Ltd. v. SutcliJR, 
[1918] 2 K. B. 833, C. A., as reported in 88 L. J. (k. b.) 85, C. A. (costs o 
unsuccessful appeal by committee). 

Proceedings by Foreign Curator etc. 

Note (x). —See Par. 938, note (b), ante. 

(See original volume .) 

Appearance. q261 

Note (<7).—As to married women, see, further, Practice ^ote, L 
W. N. 8, Vol. XVII., Par. 312, note (m), ante. 

Consents. ^ . 

Note ( i ).—This section is now S. C. J. (Consolidation) Act, 1925, 

As to consent of the court to compromises, see R. S. C., Ord. 22, r. 0 
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Pleading. 

Note (k). —As to tho effect of raising the issue as to the lunacy of 
plaintiff, who has brought by his next friend an action for delivery up of 
title deeds, see Richmond v. Branson cfc Son, [1914] 1 Ch. 968, cited in 
title Pleading, Par. 879, post. 

Discovery. 

Note (n).—See also Pink v. Sharwood (J. A.) <0 Co., Ltd., [1923] 1 Ch. 
286. The committee or guardian ad litem of a person of unsound mind 
may be ordered to give discovery of documents in a matrimonial cause in 
the Probate Division (Paspati v. Paspati , [1914] P. 110). 

Stay of Execution. 

Note ( p). —See also Bradford Old Bank , Ltd. v. Sutcliffe , supra . 

Damages, Application of. 

Text and Note (r).—See, instead, R. S. C., Ord. 22, r. 15 (1925). For 
the power to transfer the money to the county court, see S. C. J. (Con¬ 
solidation) Act, 1925, s. 205, and this new rule. 

962. General Functions. Board of Control. 

(1) Constitution.—A Board of Control was constituted by Mental 
Deficiency Act, 1913, s. 22 (1), and is a body corporate with power to 
hold land without a licence in mortmain (s. 22 (4) ). 

The Board consists of the chairman (a paid commissioner) and not more 
than four other paid commissioners (Mental Treatment Act, 1930, s. 11 (1) ), 
of whom one must be a legal commissioner, two medical, and one at least 
a woman (s. 11 (3) ). These members are styled “ senior commissioners ” 
(s. 11 (2) ), and are appointed by the Crown on recommendation, as respects 
the legal, of the Ld. Chancellor, as respects the others, of the M. of II., and 
hold office during His Majesty's pleasure (s. 11 (4)). The chairman is 
appointed by the M. of H. (Act 1913, s. 22 (3) ). A legal senior com¬ 
missioner must be a practising barrister or solicitor of at least 5 years' 
standing, or a commissioner, who, when appointed, was such a barrister 
or solicitor ; a medical commissioner must be a registered practitioner of at 
least 5 years’ standing (Act 1930, s. 11 (5) ). 

The commissioners other than the chairman who were at 1st Jan. 1931, 
members of tho Bd. ceased to bo members, but their tenure of office, 
salaries, and rights were not affected ; any paid commissioner was eligible 
to be reappointed to the Bd. on the same tenure as he held olfico before 
this date (s. 11(6)). 

No further unpaid commissioners may be appointed. Paid commis¬ 
sioners are appointed, subject to the approval of the M. of H., by the Bd. 
of Control; women must bo included. They are officers of the Bd. 
(s. 11 (7) ). As to superannuation, see s. 11 (9). 

Tho number of senior and other commissioners and their salaries are 
fixed by the M. of H. with the consent of the Treasury (s. 11 (8) ). 

As to the appointment of a secretary, inspectors, and officers of the Bd., 
see Act 1913, s. 23 ; disqualifications, s. 24. 

(2) Powers and Duties.—The powers and duties of the commissioners 
under the Lunacy Acts and any other enactment were transferred to the 
Board by Act, 1913, s. 65 (1) ; Police, Factories, etc. (Miscellaneous Provi¬ 
sions) Act, 1916, s. 11. The Bd. is charged with the general superintendence 
of matters relating to the supervision, training, occupation, protection and 
control of defectives, but, unless expressly so provided, the powers in 
respect of lunatics of tho Lord Chancellor or Commissioners in Lunacy, 
or the judge or masters in lunacy, or any visitors, court, local authority 
or other persons, are not affected (Act, 1913, s. 21, as amended by Mental 
Deficiency Act, 1927, s. 7 (1) ). 

Certain powers (noted elsewhere) of the Secretary of State which by 
Stat. R. & O., 1920, 809, were vested in the M. of II. were transferred to 
the Bd. by Act, 1930,8.14. For power to make rules, see Lunacy Act, 1890, 
s. 338 ; Act, 1930, s. 15, Sched. III.; for Mental Treatment Rules, 1930, 
see Stat. R. & O., 1930, No. 1083. 

For the powers and duties of commissioners, see Act, 1913, s. 25, 
S. L. R. A., 1927. Visitation or acts to be carried out by the Bd. or 
commissioners may also be carried out by inspectors, see Act, 1930, s. 13. 

The expenses of tho commissioners, the Bd., and M. of II. are defrayed 
by Parliament, see Act, 1913, 8. 26. 
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Qualifications of Paid Commissioners. 

Text and Notes.—R epd.; see supra. 

Chancery Visitors. 

Note (£).—Estates Rules, r. 115. 

Note (in).—-Ibid., r. 116 ; it. 109—119. 



Visiting Committee. 

Text and Notes (n), (o).—Repd. by Mental Treatment Act, 1930, except 

. 18 _ J0 .’ S \ 169 < 2 )’ < 4 )’ < 5 )’ wllich apply to these new committees 

(AC , IJJO, s. / (2) ). Every local authority must appoint annually a 
vjsi m g committee of not less than 7 members (s. 7 (1) ). Non-members 
ot the authority appointed must not exceed one-third of the committee or, 
where the whole is not appointed by that authority, one-third of the 
members appointed by that authority (s. 7 (4) ) ; women must be included 
on the committee and each sub-committee, see s. 7 (6). The authority 
exercise by tlie committee the powers conferred on the authority by these 

. 8 ^ exce P t ^ng a rate or borrowing), but the committee must comply 
wit h any directions given by the authority as to the adoption of any of the 
authorised methods of providing accommodation (s. 7 (1)). The com¬ 
mit iec is the visiting committee of each institution maintained by 
authority, though sub-committees may be appointed and powers and 
duties delegated to them, see s. 7 (3). 

This sect, does not apply to London (s. 7 (7) ). 

In London the property, powers, and duties (including those under 
Mental Treatment Act, 1930, see ibid., s. 10) of the committee were trans¬ 
ferred to the. council by L. C. C. (General Powers) Act, 1915, s. 34 ; matters 
relating thereto stand referred to the committee for the care of the mentally 
defective, see ibid., s. 35, and the Lunacy Acts must be construed as 
referring to the members of this committee in references to members of a 
visiting committee, see s. 36 ; by s. 37, Lunacy Act, ss. 169-173, 176, do 
not apply to London. 

Ihe M. of H. (Stat. R. & O., 1920, No. S09) may by order authorise a 
C. C. or C. B. C. acting as a local authority under the Lunacy Acts to 
appoint the committee for the care of the mentally defective constituted 
under the Mental Deficiency Act, 1913, to be the visiting committee or 
asylums committee for the purposes of those Acts, anything in those Acts 
to the contrary notwithstanding (Mental Deficiency Act, 1913, s. 66; 
Mental Treatment Act, 3 930, s. 7 (5) ). 

Committees for Care of Defectives—Where one or more visiting 
committees, supra , have been appointed, then, if the council so determines, 
tnc members must act also as the committee for the caro of the mentally 
defective ; or the members must be the members of the council appointed 
by the council to be members of the committee for the care of the mentally 
defective (Mental Deficiency Act, 1913, s. 28 (1); Mental Treatment Act, 
1930, Schcd. IV.). 

Apart from this, every local authority must constitute a committee 
for the care of the mentally defective, consisting of such members of the 
council and others, of whom some must be women, as the council may 
determine, so that of the whole committee the majority must be members 
of the council [ibid., s. 28(1) ). Subject to directions of the authority, the 
committee ma} 7 appoint sub-committees consisting wholly or partly of 
members of the committee (Local Govt. Act, 1929, s. 14 (5) ). 

The local authority must refer to tho committee any matter relating to 
the exercise of the authority’s powers under the Act (except the power of 
raising a rate or borrowing money), and, unless in tho opinion of the 
authority 7 the matter is urgent, must receive and consider the report of 
the committee with respect to the matter in question. The local authority 
may also delegate to the committee any of its statutory powers, except 
the pow'er of raising a rate or borrowing money (Mental Deficiency Act, 

1913,s.28(2)). 

As to disqualification for membership of the committee, see Loca 
Govt. Act, 1933, ss. 59, 94, Par. 541, ante. 

Note (a).—Instead, see as to contracts, Par. 654, ante ; committees, 
Par. 579, ante. 


Visitors Appointed by Justices. 

Note (i). The persons appointed under the Lunacy Acts to act as 
visitors of licensed houses, with the addition of one or more women ap- 
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pointed in the same manner, are the visitors of institutions for defectives, 
and the number of persons appointed to be visitors of licensed houses 
under those Acts must be such as may be considered necessary to perform 
the duties of visitors of such institutions as well as the duties of visitors of 
licensed houses under those Acts (Mental Deficiency Act, 1913. s. 40 (1) ). 

Where no persons are so appointed to act as visitors of licensed houses a 
sufficient number of persons, possessing the like qualifications as such 
visitors, with the addition of one or more women, must bo appointed in 
like maimer as such visitors to act as visitors of institutions for defectives, 
and a clerk to such visitors shall be appointed as in the case of the clerk to 
visitors appointed under the Lunacy Acts, and the expenses of visitors so 
appointed, including the remuneration, if any, of any visitors and clerks 
to visitors, are defrayed as expenses of visitors under the Lunacy Acts 
(Mental Deficiency Act, 1913, s. 40 (2)). 

The visitors of institutions for defectives perform such duties in con¬ 
nection with their appointment as are assigned to them by regulations of 
the Secretary of State (ibid., s. 40 (3) ). 

Note (m ).—See Mental Deficiency Act, 1913, s. 40 (2); note (t), supra. 

Note (h). —In fixing the remuneration of the visitors and their clerk 
their duties under the Lunacy Acts and the Mental Deficiency Act, 1913, 
must bo taken into consideration (s. 40 (1) ). 


(See original volume.) 


Application of Licence Charges. 

Note (d). —The audit is by district auditors, 
1933, s. 219, Sched. XL, Pt. 17. 


see 


Local Govt. 
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Regulations as to Procedure Forms etc. 

Text and Note (a). —“ With . . . State ” ; repd. by Mental Treatment 
Act, 1930, s. 14 (2), Sched. IV. 

Note (a). —See Stat. Pt. & O., 1925, No. 75. 

(See original volume.) 

Admission of Voluntary Patients. 

Text and Notes. —Repd. by Mental Treatment Act, 1930, Sched. IV. 
A voluntary patient who makes written application to the person in charge 
(see s. 21(1)) may, without a reception order, be received in an institution 
as defined, infra, or in any hospital, nursing home, or place approved for 
this purpose by tlie Board of Control, or into the charge as a single patient 
of a person so approved (s. 1 (1) ). “ Institution ” means a mental hospital 

(formerly called an asylum) and other premises maintained by a local 
authority for the purposes of this Act, a registered hospital or licensed 
house (s. 21 (1) ). 

In case of a person under 10, the written application must be made by 
the parent or guardian accompanied by a medical recommendation, see 
s. 1 (2), (3), (4), (6). 

A voluntary patient may leave on giving 72 hours' written notice, see 
s. 1 (5). 

As to notice to the Bd. of Control of reception, death, or departure, see 
s. 2 (1), (2) ; penalty, s. 2 (5) ; as to discharge, s. 2 (3) ; persons under 16, 
s. 2 (4). 

A commissioner may visit a voluntary patient under s. 1, supra , or 
under a local Act, and report to the Bd. of Control (s. 3(1)). If the Bd. 
think that he is unfit to remain as a voluntary patient they may order his 
discharge or steps to be taken to deal with him either under Act, 1890 
as a person of unsound mind, or under s. 5 of this Act as a person likely 
benefit by temporary treatment, see 8. 3 (2). 

In a local Act “ voluntary boarder” is replaced by “ voluntary patient ” 
see s. 20 (3). * 

A relative or friend of a patient received under Act, 1890, this Act or 
any local Act may be lodged as a boarder in a registered hospital or 
licensed bouse, and for the purpose of numbers reckoned as a pationt 
unless lodged in a part not for patients, see s. 4. 1 
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Definition. 

Note (n ).—For express power to receive 
Treatment Act, s. 1, supra. 


voluntary patients, see Mental 
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Provisional Certificate. Approval of Regulations. 

Text and Note (s).—Partially repd.; the Bd.of Control determines the 
matter ol registration (Mental Treatment Act, Scheds. II., IV.). 

Text and Note (<)•—'“ Or . . . determines,” repd. by ibid., Sched. IV. 

rKXT and ^ 0TE («).—For “ Sec. of State ” substitute “ Bd. of Control ” 
(ibid., s. 14, Sched. II.). 

{See original volume.) 

Superannuation Allowances. 

Note (</).—As to superannuation allowances for officers of institutions 
imo eS ’ homos for mental defectives, see Mental Deficiency Act’ 

As to officers of institutions provided by local authorities, see Par. 1004, 
post ; as to officers of institutions formerly registered under the Idiots 
Act, 1886 (49 & 50 Viet. c. 25), see Par. 1115, note ( t ), post. 

Accommodation Required. 

Note (4).—Delete “respectively ... 41 ” (Local Govt. Act, 1933, 
Sched. XL, Pt. IV.). 

Text and Note (i).—R epd., but covered by Mental Treatment Act, 
cMO, s. 7 iT), see Par. 9G4, notes, ante ; see also ibid, as to London. 

I ext and Notes {k), (l ).—An “asylum” is now called a “mental 
hospital ” ; a “ pauper lunatic,” a “ rate-aided person of unsound mind,” 
see Mental Treatment Act, 1930, s. 20, General Note above Par. 807, ante. 
For power to receive voluntary patients, see s. 1, Par. 989, notes, ante. 

Note (o ).—Instead of Act, 1888, s. 65, sec Local Govt, Act, 1933; 
ss. 157 et s( q. , Par. 548, ante. 

I. Further Powers and Duties. 

1 he local authority must investigate the needs of their area and provide 
find maintain suitable accommodation for the reception of temporary 
patients (see Par. 1046, post) ; they have power, subject to the approval 
of the Bd., to contract for the reception and treatment of such patients 
in any registered hospital or any institution, hospital, or nursing home 
approved by the Bd., see Mental Treatment Act, 1930, s. 6 (1). 

I hey have also power to receive, maintain, and treat voluntary patients 
(see Par. 989, ante) in their institutions on such terms as to payment or 
otherwise as may be agreed, or, subject to the approval of the Bd., to 
contract for reception and treatment, see s. 6 (2). They have also power 
{a) to arrange for treatment, as out-patients gratuitously or otherwise, of 
persons suffering from mental illness ; (b) to provide for after-care and 
contribute to voluntary associations; (c) to contribute to voluntary 
associations for prevention and treatment of mental illness ; (d) subject 
to the Bd. s approval, to undertake research relating to mental illness 
and treatment, and to contribute to research work ; (e) to make agree¬ 
ments with any other local authority for co-operation in these powers 
and apportionment of expenses, sec s. 6 (3); Local Govt, Act, 1933, 
Sched. XI., Pts. IV., V. 

lor the provision, equipment, and maintenance of institutions for the 
purposes of this Act, the powers of local authorities and visiting com¬ 
mittees with respect to the provision, etc., of mental hospitals, including 
acquisition of land arid borrowing, are applicable, see s. 6 (4). 

As to defrayal of expenses under Act, 1S90, or this Act, see ibid., s. 9. 

For application of these powers and duties to the L. C. C., see s. 10. 

II. Defectives. 

(1) General Powers and Duties.—For the purposes of the Mental 

Deficiency Act, 1913, the local authorities are the C. C. and C. B. C. {ibid., 
s. 27). Special provision is made for Lancashire ; see ibid., s. 34. 

The local authority must (a) ascertain what persons within their area 
are defectives subject to be dealt with under this Act otherwise than under 
s. 2 (1) (a) (see Par. 1113, note (o), post); (b) provide suitable supervision 
for such persons, or take steps for securing that they shall be dealt wit 
by being sent to institutions or placed under guardianship ; (c) provi e 
sufficient accommodation for those sent to certified institutions, and 
for their maintenance therein, and their conveyance to and from sue 
institutions ; (cc) provide suitable tra inin g or occupation for defectives 
who are under supervision or guardianship or have been sent to certifi 
institutions ; (d) make provision for the guardianship of such persons when 
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995 


placed under guardianship. The local authority must also (e), if it thinks 
fit, maintain or contribute towards the expenses of maintenance or of 
guardianship of any defectives other than aforesaid, and (f) provide, if they 
think fit, for the burial of persons dying in an institution or when placed 
under guardianship. It must (g) appoint or employ sufficient officers and 
other persons to assist it in the performance of its duties, and (h) make to 
the Board annual reports and such other reports as the Board may require 
(s. 30, as amended by Mental Deficiency Act, 1927, s. 7 (2) ). 

The powers and duties of poor law authorities (now C. Cs. and C. B. Cs.) 
with respect to any defectives who may be dealt with under the Poor Law 
Acts, and their right to receive the same grant for a defective who has 
been, or may be, sent to an institution that they would have received if the 
Idiots Act, 1886, had not been repealed, remain unaffected (Act, 1913, 
s. 30 (ii.), as amdd. by Local Govt. Act, 1929, s. 14 (4) ). ^ But if they have 
so declared in their administration scheme (see Vol. XXII., Par. 1104, 
notes, post) assistance which can be given under this Act of 1913 must be 
exclusively given under this Act, and not by way of poor relief (Local 
Govt. Act, 1929, s. 5 (1) ). 

Nor are the powers and duties of local authorities under the Lunacy 
Acts, with respect to any defectives who may be dealt with under those 
Acts affected, nor have local authorities under the Mental Deficiency Act, 
1913, any duties or powers with respect to such defectives except where 
regulations expressly provide to the contrary ; nor does the Mental 
Deficiency Act, 1913, affect the duties or powers of local education authori¬ 
ties, and the duty of ascertaining what children between t he ages of seven 
and sixteen are defectives rests with the local education authority ; and 
local authorities under the Mental Deficiency Act, 1913, have no duties as 
respects defective children, except those whose names and addresses have 
been notified to them by the local education authority ; a local authority 
is under no obligation to provide training or occupation in the case of 
any defective under supervision if they satisfy the Board that there 
are in his case adequate reasons for not so doing (s. 30 (iii.)—(v.), as 
amended by Mental Deficiency Act, 1927, s. 7 ; Local Govt. Act, 1929, 
Sched. XII.). 

(2) Joint Action. —Local authorities may join, by the constitution 
of a joint committee or joint board or otherwise, for the joint exercise of 
their statutory powers under the Act, 1913 ; and an order may be made 
by the M. of 11., containing such provisions as may be necessary, see ibid., 
a. 29 (1). Such an order may be made on the application of one or more 
of such authorities, but, unless all are agreed, it is provisional only, unless 
confirmed by Parliament (s. 29 (2) ). As to duration of the order, see 
s, 29 (3). 

The provisions of the Public Health Act, 1875, ss. 297, 298, as to pro¬ 
visional orders, with the necessary modifications, apply for the purposes of 
the Mental Deficiency Act, 1913, as if they were re-enacted and in terms 
made applicable thereto (s. 29 (4) ). 

Every joint committee or joint board constituted under the above sect, 
is a body corporate by such name as the order constituting the committee 
(whether made before or after 22nd Dec., 1927) may direct, and has per¬ 
petual succession and a common seal, and may hold land for the purpose of 
their powers and duties without licence in mortmain (Mental Deficiency 
Act, 1927, 8. 8) 

(3) Power to Establish or Contribute to Institutions.—A local 
authority may, with the consent of the M. of H., undertake or combine 
with any other local authority in undertaking, or contribute towards, 
the establishment, or management of institutions certified or intended 
to be certified, or/the purchase of any land required for the use of any 
institution certified or intended to be certified, and may contract with the 
managers of any certified institution for the reception and maintenance 
in such institution of persons for whose reception and maintenance the 
local authority are required or authorised to make provision (Act, 1913 
s. 38(1)). 

Where plans of any proposed alteration, enlargement, rebuilding or 
building of any such institution have been approved by the M. of° 11. 
they must be carried out without any modifications, except such as the 
M. of H. may approve, and no building or site which has been provided 
by a council or to which it lias contributed may, without the consent of 

the M. of H., be used for any purpose other than that for which it has been 
approved (s. 38 (2) ). 
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Land may be acquired, and in the case of a C. B. as for the purposes 

GoS 6 L l9S? S si n7 tel , Defie “ nc y ^ct, 1913 > s- 38 (3)); see als^Local 
Govt. Act, 1933, ss 15/ et seq., Par. 548, ante. Premises vested in a local 

authority and no longer required for the purpose for which provided 

‘: , ncqui / 1 efl for ! JSe as a certlfied institution, see Act, 1913, s. 39. 

A local authority by which any certified institution is provided may 

contract with any other local authority for the reception and maintenance 

n ti c institution of persons for whose reception and maintenance that other 

ocal authority is by Act 1913, required or authorised to make provision 
(Mental Deficiency Act, 1927, s. 10 (1) ). 

Subject to the approval of the Board of Control and the Board of Educa¬ 
tion the couueil of a county or county borough may. in the exercise of its 
Junctions as a local authority for the purposes of the 1913 Act and as a 
local education authority, provide and maintain institutions to be used 
both as certified institutions under the 1913 Act and as certified schools for 
defective children under the Education Act, 1921. The council must, 
determine in what proportions the expenses incurred in the provision and 
maintenance of any such institutions ought to be treated as having been 
incurred by the council in the exercise of its functions ns a local authority 
under the 1913 Act and in the exercise of its functions as a local education 
authority respectively, and the said expenses must be defrayed accordingly 
(Mental Deficiency Act, 1927, s. 10 (2) ). 

(4) M. of H. to act in Default.—If the Board report to the M. of H. 
(see general note above Par. 807, ante) that the local authority have made 
default in the performance of any of their duties under the Act, 1913, he 
may, after holding a local inquiry where desirable, and being satisfied that 
default has taken place, by order direct them to do particular acts for 
remedying the default, and any such order may be enforced by mandamus 
(s. 32 (1)). His expenses are, if he so directs, expenses of the local 
authority, and must be paid to him within two months after demand, and 
in default the amount thereof may be recovered as a debt due to the Crown 
(s. 32 (2) ). His order is conclusive as to any default, amount of expenses 
or any other matter therein stated ; but no such order prejudices or affects 
his right or that of any other authority or person to take any other pro¬ 
ceedings for requiring a local authority to perform their duties under the 
Act (s. 32 (3) ). 

(5) Expenses, rile limit for purposes other than the fulfilment of their 
obligation under the Act is Id. in the £, plus one-third, though the Minister 
may allow a higher increase, sec s. 33 (1), and Local Govt. Act, 1929, s. 75. 

For borrowing powers, see Act, 1913, s. 33 (2). A C. B. C. must keep 
separate accounts of its receipts and expenditure (s. 33 (4) ). An autho¬ 
rity may borrow (s. 33 (2) ) ; see Local Govt. Act, 1933, ss. 195 et seq„ 
Par. 582, ante. 
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Purchase and Furnishing of Buildings etc. 

Iext and Notes ( q ), (6). —For “Sec. of State” substitute “ Bd. of 
Control ” (Mental Treatment Act, 1930, s. 14, Sched. II.). 

Note (r).—The powers for purchase by agreement are in substitution for 
and not in addition to powers conferred by anv previous Act on local 
authorities for purchase by agreement (ibid., s. G (6) ). 

Text and Notes (c), (d). —See, instead, Par. 553, ante. 

Release from Contract. 

Text and Note (e).~~ For “ Sec. of State ” substitute “ Bd. of Control ” 
(ibid., s. 14, Sched II.). 

(See original volume.) 


(See original volume.) 

Approval of Rules. 

Text and Note (.?).—For “ Sec. of State ” substitute “ Bd. of Control ” 
(ibid.). 

Officers. 

Text and Note (d ).~For “ Sec. of State ” read “ M. of H.” (Stat. 
R * & °> 1920, No. 809). In addition to the medical superintendent for 
each mental hospital there may be appointed a medical officer to supervise 
a their hospitals, see Mental Treatment Act, 1930, s. 8. 
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• 

Note ( f ).— In Asylums Officers* Superannuation Act, for asylums, 
now known as “ mental hospitals,” read “ institutions maintained by local 

Authorities ” (Mental Treatment Act, 1930, s. 6 (5)). 

The Asylums and Certified Institutions (Officers’ Pensions) Act, 1918, 
applies the Superannuation Act to officers in certified institutions for 
defectives provided by local authorities, and provides for the aggrega¬ 
tion of service in asylums and in such institutions. See also Stat. R. & O., 
1918, No. 1506 : amd. by 1932, No. 164. For power to exempt teachers, 
see Stat. R. & O., 1929, No. 846 ; 1932, No. 601, and VoL XII., Par. 292, 
ante. For application of the Act to “ transferred ” (see \ol. XXII., Par. 
1142—1149, ante) officers, see Local Govt. Act, 1929, s. 124 (4). 

See R. v. Lyon, Ex parte Harrison, [1921] 1 K. B. 203 (“ special duty 
grants,” made to employees during war, were “ salary or wages and 
emoluments ” and were subject to deductions for pension fund). 

Duty of Officers to Keep Books etc. 

Note ( a ). —For form of financial statements for visiting committees, 
see Stat. R. & O., 1931, No. 746. 


Agreements to Unite. 

Notes (b), (g ).— For “ Sec. of State ” substitute Bd. of Control 
(Mental Treatment Act, 1930, s. 14, Sched. 11.). 


Dissolution. 

Text and Note (//).—See ibid. 


Liability of B. C. after Contribution by B. C. 

Note (/;).—Sub-sects. (5), (6), (7), replaced by Local Govt. Act, 1933, 
s. 151 (4), (5), (6). 

Contract for Reception of Rate-aided Persons . . , 


Text. —Sec General Note above, Par. 807, ante. 

Text and Note (o). —Now the Bd. of Control (Mental Treatment Act, 
1930, s. 14, Sched. IT.). 


Contract by Visiting Committee ... 

Note (a ).—For “ Sec. of State ” substitute k ‘ Bd. of Control (ibid.). 
(See original volume.) 

Payments by Local Authority. 

Note (/ ).—As to defrayal of expenses under this Act or Mental Treat¬ 
ment Act, 1930, 6ee ibid., s. 9. 

Note (g ).—Except the word “ borrow,” delete “ with . . . revenue of 
the local authority ” (Local Govt. Act, 1933, Sched. XI., Ft. IV.) ; see 
Par. 582, ante. 


(See original volume.) 

Approval by Bd. of Control and Commissioners. 

Text and Note (k).— For “ a Sec. of State ” substitute “ Bd. of Control ” 
(Mental Treatment Act, 1930, s. 14) ; the document must be submitted 
to the Commissioners who may approve or disapprove (ibid., Sched. IV.). 


Expenses of Rate-aided Persons of Unsound Mind. 

Text. —A person must not be deemed to be in receipt of poor relief or 
be deprived of any right or privilege or be subjected to any disability by 
reason only that he or a member of his family is being maintained under 
the Lunacy Act, 1890, or Mental Treatment Act, 1930, see ibid., s. 18 (1), 
with savings as to pensions, settlement and chargeability. 

Charge . . . Out-County Rate-aided Persons . . 

Note (r).—Sub-s. 3 was adapted by Local Govt. Act, 1929, Sched. X. 

( 12 ). 

(See original volume.) * 

What Union is Deemed to be Chargeable. 

Note (z).—Repd. by Local Govt. Act, 1929, Sched. XII., Pt. VI. 


Order upon Union for Expenses of Maintenance. 

Note (c).—S ee also It. v. Hatherton (Lord), Ex parte Ormskirk Union 
[1912] 1 K. B. 616. 

(See original volume.) 
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1023. Liability of Union . . . 

Note (/).—See also Lewisham Union 
K. B. 462. 

Note (</).—Now P. L. A., 1930, s. 93. 



v. Wandsworth Union, [1919] 2 


1024. 


Expenses of Removal, Discharge or Burial. 


Defectives. 


(1) Maintenance Orders.— A defective detained in an institution or 
placed under guardianship, or any person liable to maintain him, may 
be ordered to contribute such sum towards his maintenance and any 
charges incidental thereto, including the cost of his conveyance to the 
institution, and in the event of his death in the institution his funeral 

expenses, as, having regard to their ability, seems reasonable (Mental 
Deficiency Act, 1913, s. 13 (1) ). 

Any order for maintenance, which may be varied or revoked, may be 
enforced against any property of the defective or person liable to main- 
tain him, if made by a county court judge, as if it were a judgment of 
the county court, and if made by any other judicial authority, as if it 
were an order for the payment of a civil debt made by a court of summary 
jurisdiction {ibid., s. 13 (2), (3) ); an order made under s. 13 (1) may be 
enforced under s. 13 (2) by judgment summons against the person upon 
whom it is made, and not merely upon his property (R. v. Graham Camp¬ 
bell, Ex parte. Greenwood , [1922] 1 K. B. 257). 

Any sum which a parent or guardian has agreed in writing to contribute 
towards the expenses of the maintenance or guardianship of a defective 
is recoverable summarily as a civil debt (ibid., s. 13 (4) ). 

As to the recovery of expenses in the case of illegitimate mental defec¬ 
tives, see title Bastardy, Par. 750, anle. 


(2) Local Authority Responsible —Where a person is ordered to be 
sent to a certified institution or to be placed under guardianship, the 
council of the Cty. or C. B. in which ho resided (which must be specified in 
I he order) must provide for his accommodation and guardianship, and, 
in the case of a person ordered to be sent to a certified institution, for his 
conveyance thereto and reception and maintenance therein {ibid., s. 43 
(1) ) ; but where a council will become responsible for providing for the 
conveyance, reception and maintenance of any person in an institution, 
or for his guardianship, no order that he be sent to an institution or placed 
under guardianship may he made unless that council has been given an 
opportunity of being heard, or, if the order is made by .the Secretary of 
State, of making representations to him, and, if the responsible authority 
is able to provide suitable accommodation for a defective an order may not, 
without the consent of such authority, be made for sending the defective 
to any other institution {ibid., s. 43 (2) ). 

A council continues responsible for the maintenance of a defective not- 
withstanding his transfer from one certified institution to another, and 
such council is responsible for his conveyance on his transfer from the 
one institution to the other ; and the council responsible for the guardian¬ 
ship of a defective must, in the event of his being sent to a certified institu¬ 
tion under an order varying the original order, provide for his conveyance 
to, and his reception and maintenance in, such an institution {ibid., 
s. 43 (3) ). 


(3) Determination of Residence. —The residence of a person found 
guilty of an offence will be presumed to be in the place where the offenoe 
wa9 committed, unless it is proved that he resided in some other place; 
and, where an order is made by a court of assize or quarter sessions, the 
court of summary jurisdiction for the place from which the person was 
committed for trial must determine his place of residence (Mental De¬ 
ficiency Act, 1913, s. 44 (1) ) ; for S. J. rules made under s. 44 (5), see 
Stat. R. & ()., 1934, No. 1091. 


Where the order is made by the Secretary of State in respect of a person 
in a prison, inebriate reformatory, criminal lunatic asylum, or place of 
detention, that person will be presumed to have resided in the place where 
the offence was committed, unless it is proved that he resided in some 
other place. If the order is in respect of a person in a reformatory or 
industrial school, that person will be deemed to have resided in the place, 
if any, determined to have been his place of residence for the purposes of 
his committal to the reformatory or industrial school {ibid., s. 44 (2)). 
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Where the order is made by a judicial authority aud is in respect of a 
person in an institution for lunatics, certified institution, approved homo, 
or other public or charitable institution, that person, for the purposes of 
s. 43, must be deemed to have resided in the place which was his place of 
residence immediately before he was received into the institution or home, 
and if for the purposes of or in connection with his reception into the 
institution or home any place was determined to have been his place of 
residence, that determination is conclusive (s. 4-1 (2a), as enacted by Mental 
Deficiency Act, 1927, s. 9). 

The “ place of residence 1 may be another charitable institution ( Berk¬ 
shire C. C. v. Reading B. C., infra ; Worcestershire C. O. v. 11 arwickshire 
C. C., [1934] 2 K. B. 288). 

Where a council is aggrieved by any decision as to the place of resi- 
dence of a person, it may, within three months after the making of the 
order, apply to a petty sessional court acting in and for such place as may 
be prescribed, and that court may, on proof to its satisfaction that the 
person in respect of whom the order was made was resident in the area of 
some other council, and after giving such othor council an opportunity of 
being heard, transfer the liability to that council, and may order that 
other council to repay the first-mentioned council any expenses incurred 
by it in respect of the person in question ; an appeal lies from the decision 
of the court to a court of quarter sessions: the liability of the first- 
mentioned council under the original order continues until an order 
transferring the liability to another council comes into force (Act, 1913, 
s. 44 (3) ). 

In the case of doubt as to where a person resides, the expression “ place 
of residence ” means the county or county borough, as the case may bo, 
in which the person would, if he were a pauper, be deemed to have 
acquired a settlement within the meaning of the poor law {ibid., s. 44 (4) ) ; 
see Kent C. C. v. L. C. C. (1915), 84 L. J. (k. b.) 1781. 

The words “ reside ” and “ place of residence ” in the above sections 
mean physical residence, that is, the placo where the person in question 
cats, drinks, and sleeps ; and unless and until a doubt arises as to sucli 
residence no question of poor law settlement has to be considered ( Berk¬ 
shire C. C. v. Reading C. C ., [1921] 2 K. B. 787). 

(4) Contributions by the Treasury.—The old grants were discon¬ 
tinued by Local Govt. Act, 1929, s. 85, Sched. II., and replaced by the 
“ General Exchequer Contribution ” under s. 86, see Pars. 750—752, ante. 

(5) Contributions by Councils to Societies.—The M. of II. before the 
fixed grant period (see Pars. 750—752, II., ante) must, after consultation 
with C. Cs. and C. B. Cs. or their associations, make a scheme providing 
for payment of contributions by the C. Cs. and 0. B. Cs. of specified 
amounts to voluntary associations which undertake the duty of assisting 
or supervising defectives whilst not in institutions (Local Govt. Act, 1929, 
s. 102 (2) ). On application by a council lie may, out of the Exchequer 
grant (see Pars. 750—752, ante), pay these direct to the associal ion (s. 100). 

Liability of Relatives etc. 

Note (l). —As to the liability of a husband to maintain his wife con¬ 
fined in a lunatic asylum, sec P. L. A., 19.80, s. 19; Jones v. Newtown 
and Llanidloes Guardians , [1920] 3 K. B. 381 ; Llewellyn v. Turner (1922), 
120 L. T. 532, Vol. XVI., Par. 624, nolo {g) f ante. 


Application of Provisions. 

Note (?«)•—Eor amdts. of Army Act, s. 9L to give effect to Mental 
Treatment Act, 1930, s. 20, cited in headnotc above Par. 807, ante, see 
Army and Air Force (Annual) Act, 1931, s. 6, Sched. II. The Naval 
Enlistment Act, 1884, s. 3, applies to persons detained in Yarmouth Naval 
Hospital, see Yarmouth Naval Hospital Act, 1931, s. 3 (4). 

{See original volume.) 

Recovery on Default of Treasurer. 

Note (r).—This fir3t Act was replaced by P. L. A., 1927, ss. 136_140 

which were repd. by Local Govt. Act, 1929, Sched. XII. 

Seizure and Sale of Lunatic’s Surplus Property. 

Note (c).—See also Barns v. St. Mary , Islington , Guardians (1911), 76 
J. P. 11 (liability of guardians who ratified an illegal seizure and sale of 
a lunatic’s property by their relieving officer). 

Note (e).—-This last provision is now P. L. A., 1930, s. 20 (1), (2). 

{See original volume.) 
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1033 . 


1034 . 

1035 . 


1036 . 




Judgment in Ordinary Action. 

Text and Note (n).—This statement is now very doubtful; the second 
case cited has been overruled, see Pontypridd Union v. Brew, Vol. XXII., 
Par. 1208, note (n), post, where the principle so far as a pauper of full 
contracting mind is concerned is stated ; the position of a lunatic was left 


open. 

Receipt of Annuity. 

Notes (6), (/). Now P. L. A., 1930, s. 51 ; extension to relief in an 
asylum, s. 124, (4). 

(See origimil volume.) 

Where Settlement Cannot be Ascertained. 

Text and Notes (»'), (l).— Repd. by Local Govt, Act, 1929, Sched. XII., 
without prejudice to existing orders (Sched. X. (12)). 


Local Authority Adjudged Chargeable may Procure 
Another Settlement. 


Note (n ).—See also Lewisham Union v. Wandsworth Union, [1919] 2 
N. L. 402 (pauper lunatic widow of soldier). The sub-sect, was repd. by 
Local Govt. Act, 1929, Sched. XII. 


1037. Copy of Adjudication to . . . Union of Settlement. 

Note (o).—See, further, Ipswich Union v. Forehoe Union (1913), 77 
J. P. 467 (grounds of adjudication relating to irremovability, informally 
mentioned in letter sent after the sending of a copy of the order, held 
sufficient). 

1038. The Appellate Court. 

Text and Note (*).—“ Or in which . . . situate”: repd. by Local 

1039- Govt. Act > 1929 > Sched. XIL 

1045. (See original volume.) 

1046. Lawful Detention. * 

Text and Note (e).—As to voluntary patients, see Mental Treatment 
Act, 1930, s. 1, Par. 989, notes, ante. 

Note (g). —For special provisions and powers of the Admiralty as to the 
detention and reception of naval men and pensioners, see Yarmouth Naval 
Hospital Act, 1931. 

Temporary Treatment. —A person suffering from mental illness and 
likely to benefit by temporary treatment may be received without a 
reception order into an institution maintained by the local authority, or 
into a registered hospital or into any institution etc. approved (see 8 . 5 
(17) ) by the Pd., or with the consent of the Pd. into charge as a single 
patient (s. 5 (1) ); application must be made, if possible, by the husband 
or wife or relative or, on request, by the authorised officer of the local 
authority (s. 5 (2) ); the application must be accompanied by a recom¬ 
mendation (for forms, see Sched. I., Pt. II.) signed by two medical practi¬ 
tioners and specifying the date of examination and the grounds of their 
recommendation, see s. 5 (3) —(5). Notice of reception must be sent to 
the Pd. of Control. Upon the signed request of a person who considers 
he is unjustly detained, the Bd. must furnish him or Iris representative with 
a free copy of the recommendation (s. 5 (G)). In case of deat h or departure 
notice must be sent to the Bd. and to the clerk to the visiting committee 
or to the clerk to the visitors of licensed houses (s. 5 (7) ); penalty £5 per 
day (s. 5(8)). The patient must be visited, see s. 5 (9), and if the visitors 
think his detention should continue they must sign and leave a statement 
to that effect, but if not continue, send a report to the Pd. (s. 5 (10)). 
Subject to provisions of this sect, the maximum period of detention is 
G months (s. 5 (11) ), but if early recovery is reasonably probable the 
period may be extended for a maximum of 6 months upon application 
made by a person mentioned in sub-sect. (2), supra , to the Bd. (s. 5 (13) )• 

If a patient becomes capable of expressing himself he must be discharged 
within 28 days (s. 5 (12) ). The Bd. may at any time order the patient 
to be discharged or dealt with as a person of unsound mind (s. 5 (14) )• 
As to discharge in general, the provisions of Lunacy Act, 1890, ss. 72 /4, 

76—80, 82, 83 are applicable (s. 5 (15) ). 

For Mental Treatment Rules, 1930, see Stat. R. & O., 1930, No. 1083. 

Note (&).—For “ pp. 499 , 509 , post,” read “ pp. 500, 509, post." 
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Order of Commissioners. 

Transfer of Defectives.— Where the mental condition of a person 
detained in an institution for defectives is found to be such that he ought 
to be transferred to an institution for lunatics, the Board or managers of 
the institution for these detectives, with consent of the Board, must take 
steps for his removal to such institution, but if such person has been 
placed in the institution for defectives by his parent or guardian, no such 
steps may be taken until the parent or guardian has had an opportunity 
of taking them himself (Mental Deficiency Act, 1913, 8. 1G (1) ); see also 
Regulations (Stat. 11. & O., 1915, No. 975). 

As to removal from an institution for lunatics to an institution for 
defectives, see Par. 1087, post. 

(See original volume.) 

Urgency Order. 

Text and Notes. —“ Not a pauper,’’ repd. ; this s. 11 applies whether 
the person is rate-aided or not, though in the case a of rate-aided person 
the urgency order must be signed by an authorised officer of the local 
authority, and s. 11 (5) and in s. 11 (6) “or if ... of ” do not apply 
(Mental Treatment Act, 1930, s. 17). 

(See original volume.) 

Judicial Authorities. 

Notes (e), (/).— Any judge of county courts, police or stipendiary 
magistrate, or specially appointed justice who is a judicial authority for 
the purposes of the Lunacy Acts, is a judicial authority for the purposes 
of the Mental Deficiency Act, 1913 (ibid., s. 19 (1) ). 


Jurisdiction and Powers. 


Note (h ).—See also ibid., s. 19 (2). Justices sitting as a judicial 
authority under s. 19 have no power to state a case, as they are only in an 
administrative capacity and do not 
Foster (1916), 96 L. J. (k. b.) 300). 


exercise judicial functions (Newman v. 


Evidence in Support. 

Note (i).—As to the doctor's negligence in certifying, see Ilarnelt v. 
Fisher and De Freville v. Dill, Par. 1122, note (n), post. 

(See original volume.) 

Powers of Petitioner. 

Note (c). —See Rules, 1925, r. 34 (4) (f). 


When Applicable. 

Text and Note (m).—Repd. by Local Govt. Act, 1929, Scheds. X. (13) 
XII. 


• • 


Lunatics not under . . . Control . 

Note (n ).—A direction may authorise the officer to discharge the duties 
in aii} r specified portion of the county or county borough, see Local Govt. 
Act, 1929, Sched. X. (13). 

Text and Note (o ).—For “ overseer ” substitute “ rating authority,’’ 
see Overseers Order, 1927, art. 5 (3). 


Medical Certificate. 

Text. —See ibid. 

Note (71). — As to the negligence of justices and medical practitioners, 
see Everett v. Griffiths , and De Freville v. Dill, Par. 1122, note (n), post. 

(See original volume.) 

t 

Lunatics in Workhouses . . . 

Note ( c ).—This a. G8 was repd. by Local Govt. Act, 1929, Sched. XII. • 
the next cited sect, was replaced by Local Govt. Act, 1929, Sched. X. (13b)! 

(See original volume.) 

Asylum . . . Authorised by Order. 

Note (p).— For adaptation of this sub-s. 3, see Local Govt Act 1 Q 9 Q 
Sched. X (12). ’ 1JZJ > 

(See original volume.) 
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Grounds on which . . . Remain in Workhouse. 

, Jp EXT -~F° r power to detain in a hospital, see Mental Treatment Act, 
1930, s. 19, par. 1091, post. 


1074. 

1075- 

1080. 

1081. 

1082- 

1084. 

1085. 


1086. 

1087. 


Pauper Lunatic . . . Detained in Workhouse. 

Ivors ( q ). See Rules, 1925, r. 30 ( 1 ). For power to detain in a hospital, 
see Mental Treatment Act, 1930, s. 19, par. 1091, post. 

(See original volume.) 

Subjection to Mechanical . . . Restraint. 

Note (p ).—See now Stat. R, & 0., 1925, No. 76. 

(See original volume.) 

Absence on Trial. 

Note (c).— Now Rules, 1925, r. 28 (2). 

Absence by Leave of Medical Officer. 

Note (g). Further, the period of absence on trial, though fixed, may 
be made subject to curtailment. On its termination the reception order 
again operates and the manager can retake the patient (Harnett v. Bond, 
[1924] 2 K. B. 517, C. A.; afid., [1925] A. C. 669). 

(See original volume.) 

Transfer by Order of Commissioners. 

Note (m). —Now Rules, 1925, r. 29 (1). 

Note (??).—Where the condition of a person detained in an institution 
for lunatics is found to be such that he ought to be transferred to an 
institution for defectives, an order may be made that lie be sent to such 
an institution and for his removal thereto (Mental Deficiency Act, 1913, 
s. 10 (2)) ; see also Regulations (Stat. R. & O., 1915, No. 975). 

As to removal from an institution for defectives to an institution for 
lunatics, see Par. 1047, ante. 


1088. Removal of Pauper to Asylum. 

Text and Note (p ).—“ Any union within ” and “ to such country or ” : 
repd. by Local Govt. Act, 1929, Sched. XII. For rules, see Rules, 1925 
rr. 29, 30. 


1089. 

1090. 


Removal of Pauper from Asylum. 

Text and Note ( r ).—“ Some parish of ” : repd. by Local Govt. Act, 
1929, Sched. XII. 

Removal from Workhouse on Order of Commissioners. 

Text and Note ( b ).—This s. 08 was repd. by Local Govt. Act, 1929, 
Sched. XII. 


1091. 


1092- 

1101 . 

1102 . 

1103- 

1105. 

1106. 

♦ 


1107 . 


Removal of Pauper from Hospital ... to Work- 
house. 

Text and Note (d).— “ Or if . . . bouse ” : repd. by Local Govt. Act, 
1929, Sched. XII. lie may be removed to a hospital provided by the 
C. 0. under Local Govt. Act, 1888, as amd. by Local Govt. Act, 1929, or 
provided by the C. B. C. under P. H. Act, 1875, see Mental Treatment 
Act, 1930, s. 19. 

(See original volume.) 

Removal of Pauper. 

Text and Note (s ).—“ If . . . borough ” : repd. by Local Govt. Act, 
1929, Sched. XII. 

(See original volume.) 

Death. 

Note (c). —Now Rules, 1925, r. 34 ; form, see Stat. R. & O., 1927, 
No. 636. 

Persons Authorised to Retake Possession. 

Note (d). —If a patient in an institution for defectives or absent from 
an institution under licence or without a licence escapes, he may e 
apprehended without warrant by any constable or by the managers of 
the institution or any person authorised by them in writing and brought 
back thereto (Mental Deficiency Act, 1913 (3 & 4 Geo. 5, c. 2S), s. 42). 

The managers of an institution and the owner of a certified house, and 

68 


PARAGRAPH 


VOL. XIX.— Lunatics, etc. 1107 -1113 


1107 

(contd.). 


1108. 

1109. 


1110 - 

1111 . 

1112 . 


1113. 


every officer thereof authorised in writing by such managers or owner 
to convey a person to or from the institution or house, or to apprehend 
and bring him back to the institution or house in case of his escape or 
refusal to return, have, for those purposes and while engaged in those 
duties, all the powers and privileges of a constable (ibid., s. 62). 

(See original volume.) 

Statement and Inquiries as to Lunatic’s Property. 

Note (h ).—The Lunacy Act, 1890, s. 50, and ibid., Pt. IV., apply also 
to the management and administration of the estate of a person sent to or 
placed in an institution or a certified house, or placed under guardianship, 
see Mental Deficiency Act, 1913, s. 64 ; Par. 811, ante. 

(See original volume.) 

Non-Application of Lunacy Acts. 

Note (/).—The Idiots Act, 1880, was replaced by the Mental Deficiency 
Act, 1913. For power of the M. of H. to make regulations subject to the 
control of Parliament under ibid., s. 68, see s. 20. 


Requisites for Reception. 

Note (m ).—Sco now the definitions in the Mental Deficiency Acts, 1913, 
1927, s. 1 ; Par. 808, note (/), ante. 

Note ( n ).—These institutions are now replaced by institutions for 
defectives ; see note (o), infra ; Par. 1115, note ( t ), post. 


Note (o). —See Par. 1112, ftupra. 

A defective (see Par. 808, note (/), ante) may be dealt with by being sent 
to or placed in an institution for defectives or placed under guardianship 
at the instance of his parent or guardian if he is an idiot or imbecile, or 
at the instance of his parent if, though not an idiot or imbecile, he is 
under the age of twenty-one (Mental Deficiency Act, 1913, s. 2 (1) (a) ) ; 
or if in addition to being a defective he is (i.) found neglected, abandoned, 
or without visible means of support, or cruelly treated, or with respect to 
whom a representation has been made to the local authority by his parent 
or guardian that he is in need of care or training which cannot be provided 
ill his home ; or (ii.) found guilty of any criminal offence, or ordered or 
found liable to be ordered to be sent to an approved school ; or (iii.) under¬ 
going imprisonment, except imprisonment under civil process, or penal 
servitude, or detained in a remand home by order of a court, or in an 
approved school, or in an inebriate reformatory, or detained in an institu¬ 
tion for lunatics or a criminal lunatic asylum ; or (iv.) an habitual 
drunkard ; or (v.) a child who has had such notice given by the local 
education authority concerning him as is hereinafter mentioned ; or 
(vi.) a woman in receipt of poor relief at the time of giving birth to an 
illegitimate child or when pregnant of such child (s. 2 (1) (b); Mental 
Deficiency Act, 1927, s. 2 ; Children and Young Persons Act, 1933, 
s. 108 (2) (3) ). The mere fact that the defective has no legal property of 
his own, and is unable to earn his own living and has no legal right to compel 
his parents to maintain him in the home, cannot justify the conclusion that 
he has no visible means of support. The words “ without visible means ” 
denote something akin to being neglected or abandoned, and are applicable 
to cases where the defective is in fact not being maintained or taken 
care of, or where those who have taken care of him are turning him adrift 
or threatening to do so (B. v. Badcliffc (Judge ), Ex parte Oxfordshire C. C., 
[1915] 3 K. B. 418). The word “ found ” does not only mean “ found by 
a court,” but may mean found in fact, either by an officer of a local 
authority or by a parent, and a mother, for example, possessed of small 
means, who finds that she cannot take proper care of a defective daughter 
over twenty-one and that the defective strays away from home and is in 
that way neglected, can petition (ibid. ; see also Be Wilkinson (1919) 
83 J. P. (Jo.) 422 (evidence of neglect). 


1 he local education autnonty must give notice to the local authority 
of all defective ohildren over 7 who are incapable of receiving benefit or 
further benefit in special schools or classes, or who cannot be so instructed 
without detriment to the interest of the other children, or as to whom the 
Board of Education certifies that there are special circumstances which 
render it desirable that they should be dealt with by being placed under 
supervision or guardianship or sent to an institution ; and of those who 
on or before attaining 16 are about to be withdrawn or discharged from a 
special school or class, and who the local education authority are of 
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opinion would benefit by being dealt with under the Act bv being placed 
under supervision or guardianship or sent to an institution (Act, 1913 

f' 2 (?) i M ental Deficiency Act, 1927, s. 2); see Mental Deficiency 
(Notification of Children) Regulations, 1928. 

The duty of ascertaining what children between the ages of seven and 
sixteen within their area are defective children, which of such children 
are incapable of receiving benefit or further benefit in special schools or 
classes, and of notifying to the local authority under the Act the names 
and addresses of such children as stated above (see s. 2 (2), supra) rests 
upon the local education authority. Where the case of any child is doubt¬ 
ful, as to his own interest or the interests of other children, the matter 
must be determined by the Board of Education, and the Education Act, 

1921, s. 55, applies with such modifications as may be necessary for any of 
the above purposes (Act, 1913, e. 31 ; Education Act, 1921). 


Power to Deal with Defectives at Instance of Parent or 

Guardian.— A parent or guardian may place a defective in an institution 
or under guardianship only upon certificates signed by two duly qualified 
medical practitioners, one of whom is approved by the local authority or 
the Board of Control, and, where the defective is not an idiot or imbecile, 
also signed, after such inquiry as lie thinks fit, by a judicial authority, 
stating that the signatories of the certificate are severally satisfied that 
the person to whom the certificate relates is a defective and the class of 
defectives to which he belongs, accompanied by a statement, signed by 
the parent or guardian, giving the prescribed particulars with respect to 
him (Mental Deficiency Act, 1913 (3 & 4 Geo. 5, c. 28), s. 3 (1) ). 

As to the notice to be given, see note (r), post. 


Power to Deal with Defectives Otherwise than at Instance of 
Parent or Guardian. —A defective subject to be dealt with otherwise 
than at the instance of a parent or guardian may be sent to an institution 
or placed under guardianship under an order made by a judicial authority 
on petition (as to the conditions of making the order, see ss. 5—7, infra), 
or in the case of a defective found guilty of a criminal offence, punishable 
in the case of an adult with imprisonment or penal servitude, or liable to 
be sent to an approved school, under an order of a court (as to the condi¬ 
tions of making the order, see ibid., s. 8, infra), or in the case of a defective 
detained in a prison, criminal lunatic asylum, approved school, remand 
home, or inebriate reformatory, under an order of the Secretary of State 
(as to the conditions of making the order, see s. 9, infra) (s. 4 ,• Mental 
Deficiency Act, 1927, s. 3 ; Children and Young Persons Act, 1933, 
s. 108 (2) (3). No order may be made under Act, 1913, except in the 
circumstances and manner specified in ibid., ss. 5—9. 


Requirements as to the Making of Orders—Order on Petition,— 

An order of a judicial authority may be obtained privately by petition 
made by any relative or friend of the alleged defective, or by any officer 
of the local authority duly authorised in that behalf (ibid., s. 5 (1)). 
Either parent of the defective may petition under ibid., s. 2 (1) (b), as a 
relative or friend, but where the father is living his consent in writing 
must be produced or the proof which is provided for by ibid., s. 6 (3) (see 
infra), must he given, as the judicial authority may not act on the petition 
of the mother alone not assented to by the other parent (R. v. Radcliffe 
(Judge), Ex jiarte Oxfordshire County Council, [1915] 3 K. B. 418). The 
petition must be accompanied by two medical certificates, one signed 
by a medical practitioner approved by the local authority or the Board, or 
a certificate that a medical examination was impracticable, and by a 
statutory declaration made by the petitioner and by at least one other 
person (who may be one of the persons who gave a medical certificate) 
stating that the person to whom the petition relates is a defective, and 
the class of defectives to which he is alleged to belong; and that he is 
subject to be dealt with as such, and the circumstances which render him 
so subject; and whether or not any other petition has previously been 
presented concerning that person, and if so, the date and the result thereo 
(Mental Deficiency Act, 1913 (3 & 4 Geo. 5, c. 28), s. 5 (2) ). 

* If the petition is accompanied by a certificate that a medical examination 
was impracticable the circumstances which rendered it so must be stated 
(ibid.), and if the petition is not presented by a relative or by an officer 
of the local authority, it must state why it is not presented by a relative, 
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and the connection of the petitioner with the defective and the circum¬ 
stances under which he presents the petition (s. 5 (3)). 

Where the Board is satisfied that a petition ought to be presented 
and that the local authority refuses or neglects to do so, the Board may 
direct an inspector or other officer to present a petition (s. 5 (4) ). 

Upon the presentation of the petition and other documents the judicial 
authority must either visit the defective or summon him to appear before 
him (ibid., s. (6) ). 

The hearing, may, and if so desired by the defective must, be con¬ 
ducted in private, and in that case no persons, other than certain specified 
persons, may, without leave of the judicial authority, be allowed to be 
present (ibid., s. 6 (2) ). 

If the judicial authority is satisfied that the person to whom the petition 
relates is a defective and ought to be dealt with as such, he may order 
him to be sent to an institution the managers of which are willing to 
receive him, or appoint a suitable person to be his guardian, specifying 
the class of defectives to which he belongs and the circumstances which 
render him subject to be dealt with (ibid., s. 6 (3) ). The judicial authority 
has jurisdiction in a proper case to order costs to be paid (R. v. Raddiffe 
(Judge). Ex parte Oxfordshire C. C., supra). As to application for certiorari 
to quash proceedings, see Rc Wilkinson (1919), 83 J. P. (Jo.) 422. 

No misdescription as to the class to which the defective belongs shall 
prevent an order being made if the judicial authority is satisfied that he 
is a defective (Mental Deficiency Act, 1913, s. G (3) ). 

If a petition is not presented by the parent or guardian, no order 
may be made without the consent in writing of such parent or guardian, 
unless the judicial authority is satisfied that such consent is unreasonably 
withheld, or that the parent or guardian cannot be found, or that by reason 
of the parent or guardian being abroad any attempt to obtain his consent 
would result in undue delay in dealing with the petition, hut consent is not 
unreasonably withheld if withheld with the bond fide intention of benefiting 
the defective (s. 6 (3) (proviso (a) ), as amended by Mental Deficiency Act, 
1927,8.4). 

If the judicial authority is not satisfied that an order should be made, 
lie may adjourn the case tor not more than fourteen days for further 
evidence or information, and may order the defective to submit himself 
to medical examination, or may dismiss the petition: but unless the 
petition is dismissed a medioal examination must be ordered in any ease 
where the petition was accompanied by a certificate that a medical exami¬ 
nation was impracticable (Mental Deficiency Act, 1913, s. G (4) ). 

Where an order has been made that a defective be placed under guardian¬ 
ship a judicial authority may, ou being satisfied that the case is or has 
become one unsuitable for guardianship, order that the defective be sent 
to an institution (s. 7 (1) ) ; a person appointed guardian of a defective 
may be removed from his office by any judicial authority ; and where 
a person appointed guardian of a defective dies, or resigns his office, 
or is removed from his office, a suitable person may be appointed to act in 
his stead (s. 7 (2) ) ; where an order has been made that a defective be sent 
to an institution, the judicial authority which made the order, or any other 
judicial authority, or, where the original order was not made by a judicial 
authority, any judicial authority, may, on application being made for the 
purpose by the Board or by the local authority, and on being satisfied that 
the case is or has become one suitable for guardianship, order that the 
defective be placed under guardianship (s. 7 (2) (a), as enacted by Mental 
Deficiency (Amendment) Act, 1925) ; no order under these provisions 
may be made without giving to the local authority and, where practicable, 
to the relative or other person who presented the original petition and to 
the parent or guardian of the defective an opportunity of being heard 
(Mental Deficiency Act, 1913, s. 7 (3) ) . 

An ollicer of a local authority duly authorised or any constable may 
remove to a place of safety any person whom he considers defective and 
finds neglected, abandoned, or without visible means of support or cruelly 
treated, and such person may be detained there until a petition can be 
presented (ibid., s. 15 (1) ) ; and where a justice is satisfied on sworn 

, . , ' i . • c j . . . ■ j or cruelly treated in any place 

within his jurisdiction, he may issue a warrant authorising a search for 

and the removal of any such person, if found neglected or cruelly treated 
and apparently defective, to a place of safety until a petition can be pre¬ 
sented, and any constable authorised by the warrant for the purpose may 
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enter, if need be by force, any building or place specified in the warrant 
( ibid., s. 15 (2) ). If such a person is taken to a workhouse, any expenses 
incurred in respect of him must be defrayed by the local authority, but 
may, if an order is eventually made, be recovered from the defective or 
any person liable to maintain him (ibid., s. 15 (3) ); see also Be Wilkinson 
(1919), 83 J. P. (Journal) 422 (evidence of neglect). 

Order of a Court.—On the conviction of any person of any criminal 
offence punishable in the case of an adult with penal servitude or imprison¬ 
ment, or on a child being found liable, under Children and Young Persons 
Act, 1933, to be sent to an approved school (ibid., s. 108 (3)), the 
couit, if satisfied that such person is a defective, may either postpone 
sentence or committal to an approved school, and order a petition to a 
judicial authority with a view to obtaining an order that he be sent to an 
institution or placed under guardianship ; or in lieu of passing sentence or 
committing to an approved school, may itself make any order which a 
judicial authority might have made on petition (Mental Deficiency Act, 

1913,s.8(l)). J 

If the court is a court of summary jurisdiction and has power to deal with 
the case summarily, it may, if the charge is proved, give such directions 
or make such order without proceeding to a conviction, but such person is 
nevertheless deemed to be a person found guilty of an offence ( ibid .); 
see also Advocate (H.M.) v. Breen , [1921] S. C. (J.) 30 ; Advocate (Il.M.) v. 
Gordon , [1921] S. C. (J.) 67. 

The court may act on evidence given during the trial of any proceed¬ 
ings, and may call for further medical or other evidence (Act, 1913, s. 8 (2)), 
and where an order is made directing a petition to be presented the defec¬ 
tive may be detained until the petition is disposed of (ibid., s. (3) ). If it 
is afterwards found impracticable to present the petition or the petition is 
dismissed, then, unless the court has otherwise ordered, the person, until 
he can again be brought before the court, must be dealt with as follows: 
(a) if detained in a place which is a prison or remand home under Children 
and Young Persons Act, 1933, he must continue to be detained in that 
place ; (b) if the place is not such a place as aforesaid, then he must be 
removed to a prison, or, if a child or young person, to a remand home, or 
if in the opinion of the Secretary of State it is inexpedient to remove him 
to a remand home, then to such other place as the Secretary directs (Mental 
Deficiency Act, 1927. s. 5 ; Act, 1933, s. 108 (2) ). 

Where a defective person is remanded or committed for trial by a court 
of summary jurisdiction he may, pending the further hearing or trial, be 
detained or placed under the guardianship of any person willing to enter 
into a recognisance for his appearance (Act, 1913, s. 8 (4) ). 

If it appears to the police authority that any person charged with an 
offence is a defective, the police authority must communicate with the 
local authority, and bring before the court such evidence as to his mental 
conditions as may be available ; but notice of such intention must first be 
given by the police authority to the person charged, and to his parent 
or guardian, if known (ibid., s. 8 (5) ). The accused himself is not debarred 
from raising the question of his mental condition (Advocate (H.M.) v. 
Breen, supra). 

Order of a Secretary of State. —Where it is certified to the Secretary 
of State that any person who is undergoing imprisonment or penal servi¬ 
tude for a criminal offence or detained by order of a court, or who is in an 
approved school or in an inebriate reformatory, or in a criminal lunatic 
asylum, is a defective, the Secretary of State may order that he be trans¬ 
ferred therefrom, and sent to an institution for defectives or placed under 
guardianship (Act, 1913, s. 9 ; Act, 1933, s. 108 (3)). 

Provisions as to Religious Persuasions. — A defective shall, when¬ 
ever practicable, be sent to an institution conducted in accordance with 
his religious persuasion, and a minister of that persuasion may visit him 
at the institution for the purpose of affording religious instruction on such 
days and conditions as may be fixed by the Bd. (Act, 1913, s. 17 (1), (2)). 

Where a defective is sent to an institution which is not conducted in 
accordance with his religious persuasion he may, on the application of his 
nearest adult relative, or guardian, or person entitled to his custody, be 
removed to such an institution, and pending such removal he may not 
be compelled to receive religious instruction or religious ministrations 
therein, but must, as far as practicable, have facilities for receiving reli- 
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gious instruction and attending religious services conducted in accordance 
with his religious persuasion (ibid., s. 17 (3), (4)). 

Effect of Orders.— An order that a defective be sent to an institution 
authorises his conveyance thereto and his reception therein at any time 
within fourteen days, or, if the person is in a place of safety, within twenty - 
one days, after the date of the order, and liis detention therein for such 
period as is hereinafter mentioned (ibid., s. 10(1)); and an order placing 
a defective under guardianship confers on the guardian, subject to regula¬ 
tions, such powers as the father of the defective might have exercised if 
the defective had been under the age of fourteen (ibid., s. 10 (2) ). 

Provisions as to Visiting Defectives.— The nearest adult relative or 
the guardian of a defective may visit him at such times and at such 
intervals (not exceeding six months) and on such conditions as may 
be prescribed, unless the Board consider that such a visit would be con¬ 
trary to the interests of the defective (ibid., s. 18). 

As to the supply of intoxicating liquors to defectives, see Par. 1117, post. 

Discharge. 

Note (p ).— See Par. 1112, note (1), ante. In the case of a defective 
who at the date of any order was under twenty-one years of age his case 
must be reconsidered by the visitors within three months after he attains 
that age (Mental Deficiency Act, 1913 (3 & 4 Geo. 5, o. 28), s. 11 (2) ). 

Note (q ).—Where a defective has been placed by his parent or guardian 
in an institution or under guardianship, he may he withdrawn at any time 
on giving notice in writing to the Board, unless the Board, after considering 
all the circumstances of the case, determine within fourteen days after 
receiving the notice that further detention is required in the interest 
of the defective, whereupon no further notice by the parent or guardian 
is allowed till after the expiration of six months from the last previous 
notice, and any such further detention shall be subject to reconsideration 
by the Board at like intervals, and by the visitors, as if he had been 
ordered to be sent to the institution or placed under guardianship (s. 12 
(1), (2) ). A defective so placed by his parent or guardian may be dis¬ 
charged by the managers of the certified institution or home on giving one 
month’s notice to the Board and to the parent or guardian of the defective 
if known (s. 12 (3) ). 

An order that a defective he sent to an institution or placed under 
guardianship expires at the end of one year from its date, or, in the case 
of any institution, if the Board so orders, on the then next quarter da} 7 
(ibid., s. 11 (1) ) ; and any order so made may be continued, in the first 
instance for a year, and thereafter, for successive periods of five years, 
if the Board, after considering such special reports (see ibid., s. 11 (4) ) 
and certificates as are specified, considers that the continuance of the 
order is required in his interests (ibid., s. 11 (2) ). For the purpose of 
the special report the local authority may make arrangements for his 
examination by a doctor residing in the locality where the defective is for 
the time being, and the doctor must state in his report whether in his 
opinion the continuance of the order is required in the interests of the 
defective (Mental Deficiency Act, 1927, s. G (1)); the expenses of the 
arrangement are defrayed as under the Act, 1913, s. 33 (s. 6 (2) ). 

On such reconsideration the visitors appointed for the purpose must 
visit the defective or summon him to attend before them and inquire into 
his mental condition and into all the circumstances of the ease, and, if it 
appears to them that further detention is unnecessary, must order his 
discharge (Act, 1913, s. 1 1 (3) ). If the visitors do not order his discharge 
the defective or his parent or guardian may, within fourteen days, appeal to 
the Board (ibid.). 

A certificate under the hand of the secretary to the Board that an order 
has been continued to the date therein mentioned is sufficient evidence 
of the fact (ibid., b. 11 (5) ). 

Note (r ).— See Bar. 1112, note (/), ante. 

When a defective has been placed in an institution for defectives or 
under guardianship under Mental Deficiency Act, 1913, s. 3 (1), the 
managers of the institution or person under whose guardianship he has 
been placed must send notice to the Board within seven days (s. 3 (2) ) 

Any person undertaking the care and control of a defective elsewhere 
than in an institution, certified house or approved home must give the 
local authority and the Board notice within forty-eight hours ; omission 
to do so is a statutory offence (Mental Deficiency Act, 1913 s 51 (2) ) 
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Notice of Death or Discharge 

Note («).— See Par. 1112, ante. 

„ Jw i“ 0tice t0 'f S h ’ eu ou the death of a defective is now a matter of 
regulation ; see Mental Deficiency Act, 1913, supra, s. 41 ( 1 ) (i.). 

Registration of Places of Reception 

Note (t).~See Par. 1112 , ante. 

Certified Institutions.-The Board of Control may grant certificates to 

and rZ™ ° f t PPr ° Ved P remises ^tended for treatment of defectives, 
and authorise such managers to receive defectives therein • such premises 

ar Ce C ? fied Ce Houtr tl A Uti0nS (Mental Deficienc y Act, 1913, supra, s. 36). 
for nrivnf d Ho “ ses -—A^ Person may receive defectives at his house 

certmclt wni°h ° D h . ls , obtainm g a certificate from the Board; such 
certificate will be granted on proof of the fitness of the premises and of 

cLTnn C ; ’ i° n Payme “ t of the Prescribed fee, and subject to such 
onditions as may be imposed. A house in respect of which a certificate 

rorf r ? e - 1S kn °r n 1 a3 a , certified house > and the person to whom such a 
certificate is granted as the owner of such house {ibid., s. 49 ( 1 ) ). 

A _V n '7 q ( Jo fe ,o tl J e 7r « 0 iS L iable t0 be dealt ^ under the Mental Deficiency 
i 10 3 I 3 .f Geo - c * 28 >> ma y be sent to, or placed in a certified 
ou.se and all the statutory provisions relating to institutions and the 

patients therein apply accordingly, except that no money provided by 

Parliament shall be applied towards the expenses of defectives in such 

louses ; nor shall a local authority have any power or duty to contribute 

towards the expenses of defectives therein, or to provide for their convey- 

ance t o and reception and maintenance in such houses (ibid., s. 49 ( 2 ) ). 

I he pow er to recover from defectives, or the persons liable to maintain 

them, the expenses of their maintenance does not extend to the case of 

defectives in, or ordered to be sent to, such houses; and the special 

report under ibid ., s. 11 , as to the mental and bodily condition of a 

defective detained in a certified house must not be made by the medical 

officer of the house or by any medical practitioner directly or indirectly 
interested therein (ibid., s. 49 ( 2 ) ). J 

Approved Homes—The managers of any institution for defectives 
which is supported by voluntary contributions, and any person desirous 
of receiving defectives in his house for private profit, may apply to the 
Poard to approve such institution or house, and the Board, if satisfied of 
the fitness of the same and of the applicant, and on payment of such fee 
as may e prescribed, may grant its approval subject to such conditions 
as i may t m fit, and any institution or house so approved will be known 
as an approved home (ibid., s. 50 ( 1 ) ). No person may be received or 
detained in an approved home who has been ordered to be sent to an 
institution for defectives under an order of a judicial authority or a 
court, or a Secretary of State under the Act (ibid., s. 50 (2) ). 

Any hospital, institution, or licensed house which on the 1st April, 1914, 
was registered under the Idiots Act, 1SS6, without further certification, 
became a certified institution under the Mental Deficiency Act, 1913 ; 
except that any T such hospital, institution, or licensed house carried on for 
private profit became a certified house instead of a certified institution 
or could, on application to the Board for the purpose, become and be 
treated as an approved home (ibid., s. 67 ( 2 ) ). 

Any person who before 1st April, 1914, had been placed in a hospital, 
institution, or licensed house registered under the Idiots Act, 1886, con¬ 
tinued to be detained therein in like manner as if he had been placed therein 
immediately after that date in pursuance of the Act, 1913 (s. 67 (3) ). 

j he Act docs not affect the right of an\ r person who is or has been an 
officer or servant of a hospital, institution, or licensed house registered 
under the Idiots Act, 1886, to receive or to continue to receive any super¬ 
annuation allowance to which he would have been entitled under that Act 
(s. 67 (4) ). 

As to the application of the Asylums Officers' Superannuation Act, 1909 
(9 Edw. 7, c. 48), sec Par. 1004, ante. As to superannuation allowances in 
institutions not provided by local authorities, see Par. 994, ante. 

State Institutions.—The Board, with the consent of the M. of H., 
(Stat. R. & O. 1920, No. 820), may establish and maintain and manage 
institutions for dangerous or violent defectives (to be called State institu- 

+ an ° r P ur pose any building under the control of the Secretary 
oi state may be transferred to it, or it may for such purpose, with the 
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necessary consents, either acquire any land or erect or acquire any building 
(Act, 1913, s. 35 (1), (2)). 

The granting of certificates, management of institutions and patients 
therein, and the powers and duties of guardians of defectives are matters 
of regulation (ibid. y s. 41 (1)) ; such regulations must apply the Lunacy 
Act, 1890, 88. 40—42, 47, 53, to institutions and the patients therein 
(Mental Deficiency Act, 1913, s. 41 (2) ) ; see Stat. R. & 0., 1915, No. 975 
(transfer of patients from one institution to another). As to the procedure 
on making regulations, see s. 68. 

As to the approval of premises provided by boards of guardians, see 
Par. 1116, infra. 

As to the power of a local authority to recover expenses, see Par. 1024, 
ante. As to parliamentary grants, see Par. 1024, ante. As to the inspection 
of institutions, houses and homes by Commissioners, see Act, 1913, s. 25 (2). 


1116. Powers of Poor Law Guardians. 

Text and Notes. —The power of C. Cs. and C. B. Cs. (successors of the 
guardians) of sending pauper idiots is now P. L. A., 1930, s. 40. The 
Idiots Act was replaced by Mental Deficiency Act, 1913. AC. C. or 
C. B. C. or the L. C. C. either alone or in conjunction with any other 
council, may provide buildings or other premises for the detention, care, 
and training of defectives, and, if approved by the Minister, such premises 
are deemed to be certified institutions and the council managers thereof, 
and, subject to the approval of the Minister, the council as such managers 
may enter into agreements with any local authority for the reception and 
maintenance therein of defectives ordered to be sent thereto (Mental 
Deficiency Act, 1913, ss. 37 (1), 71 ; Local Govt. Act, 1929, Sched. X., 1); 
no such defective is to be deemed to be in receipt of poor law relief b} r 
reason that the premises are provided by a council (Act, 1913, s. 37 (2) ). 

1117. Offences, Being Misdemeanours. 

Text and Note (/).—After “ patient” add “ by a manager, officer or 
servant of an institution for lunatics.” 

Note (g). —The following offences are misdemeanours and punishable 
by fine or by imprisonment for not more than two years, with or without 
hard labour: they will, unless otherwise provided, be prosecuted 
summarily when they are punishable by imprisonment for not more than 
three months, with or without hard labour, or by a fine of not more than 
£50, or both ( ibid., s. 60 (1) ) :— 

Undertaking the care and control of more than one person who is a 
defective elsewhere than in an institution, a certified house, or an approved 
home without the consent of the Board of Control (ibid., s. 51 (1) ) : 

The detention of a patient by the manager of any institution for 
defectives, or the owner of a certified house, or the guardian of a defective, 
or the exercise by him of any of the powers conferred upon him as such after 
lie has knowledge that those powers have expired (ibid., 8. 51 (3) ) ; no 
offence is committed where the defective is properly detained under the 
Lunacy Acts, or Education Act, 1921, s. 61 (Mental Deficiency Act, 1913, 
s. 5i (4) ) : 

The obstruction of any commissioner, inspector, or visitor, or any 
officer or other person appointed or employed by a local authority in the 
exercise of its powers (ibid., s. 54 (1) ) : 

The ill-treatment or wilful neglect of a defective by any manager, 
officer, nurse, attendant, servant, or other person employed in an institu¬ 
tion or certified house, or approved home, or any person having charge 
of a defective, whether b} T reason of any contract, or of any tie of relation¬ 
ship, or marriage, or otherwise (ibid., b. 55) : 

In any book, statement, or return knowingly to make any false entry 
as to any matter as to which by the Act, or any rules made thereunder, an 
entry is required to be made (ibid., s. 57) : 

For the purpose of obtaining any certificate or approval under the 
Mental Deficiency Act, 1913 (3 & 4 Geo. 5, c. 28), or the renewal of anv 
such certificate or approval, wilfully to supply to the Board of Control any 
untrue or incorrect information, plan, description, or notice (ibid., s. 58) : 

Unlawfully and carnally to know, or attempt to have unlawful carnal 
knowledge of, any woman or girl under care or treatment in an institu¬ 
tion or certified house or approved home, or whilst placed out on licence 
therefrom or under guardianship under the Mental Deficiency Act, 1913 
(3 &. 4 Geo. o, c. 28) ; or to procure, or attempt to procure, any woman or 
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girl who is a defective to have unlawful carnal connexion, whether within 
or without the King’s dominions, with any person or persons; or to 
cause or encourage the prostitution, whether within or without the King’s 
dominions, of any woman or girl who is a defective; or being the owner 
or occupier of any premises, or having or acting or assisting in the manage¬ 
ment or control thereof, to induce or knowingly suffer any woman or girl 
who is a defective to resort to or he in or upon such premises for the 
purpose of being unlawfully and carnally known by any man, whether such 
carnal knowledge is intended to be with any particular man or generally; 
or with intent that any woman or girl who is a defective should be unlaw¬ 
fully and carnally known by any man, whether such carnal knowledge is 
intended to be with any particular man or generally ; to take or cause to 
be taken such woman or girl out of the possession and against the will of 
her parent or any other person having the lawful care or charge of her; 
the penalty is imprisonment, with or without hard labour, for any term 
not exceeding two years, unless the accused proves that he did not know, 

and had no reason to suspect, that the woman or girl was a defective 
(ibid., s. 56(1) ). 

A justice may on application being made to him issue a search warrant 
authorising a police officer to enter any place in the jurisdiction of the 
justice to search for a defective woman or girl alleged to be there detained 
for the purpose of being unlawfully and carnally known by any man, 
v hether any particular man or generally (Criminal Law Amendment 
Act, 1885, 8. 10 ; Mental Deficiency Act, 1913, s. 56 (2) ). 

Without prejudice and in addition to the provisions of the Criminal Law 
Amendment Act, 1880, consent is no defence in any proceedings for an 
indecent assault upon any defective, if the accused knew or had reason to 
suspect that the person in respect of whom the offence was committed was 
a defective (Act, 1913, s. 56 (3) ). An indictment under this provision 
cannot be tried at quarter sessions (s. 56 (4) ). 

If on the trial of an indictment for rape the jury is satisfied that the 
accused is guilty of an offence under ibid., s. 56 (1) (a), but is not satisfied 
that he is guilty of rape, it may acquit him of rape and find him guilty of 
such offence as aforesaid, and in that event he is liable to be punished 
as if he had been convicted on an indictment for such offence as aforesaid 
(ibid., s. 56 (5) ). 

The Criminal Evidence Act, 189S, s. 4, takes effect as if the Mental 
Deficiency Act, 1913, s. 56, were included in the Sched. 


Offences, Not Being Misdemeanours. 

The following offences are punishable summarily by imprisonment for 
not more that three months, with or without hard labour, or with a fine 
not exceeding £50, or both (Mental Deficiency Act, 1913, s. 62 (2) ) 

Failure to give the required notice on receiving a defective for control 
under ibid., s. 51 (2) (see Par. 1113, note (r), ante), except where the defective 
is lawfully detained, see s. 51 (4) : 

Having been warned by the guardian of a defective, or by a person 
under whose charge a patient absent from an institution or from a certified 
house has been placed, not to supply intoxicants to or for the use of the 
defective or patient, knowingly to supply any intoxicants to or for the 
use of that person ; but no offence is committed against this provision 
if the person giving the warning refuses, when required to do so, to produce 
the authority under which he a'cts (s. 52): 

To secrete a patient in any institution or certified house or approved 
home, or induce or knowingly assist a patient in an institution or a 
certified house, or a person allowed out from such an institution or house 
either on licence or without licence, or a person in a place of safety or 
under guardianship, to escape or to break any conditions of his guardianship 
or licence (ibid., s. 53) : 

Wilfully to obstruct any other person authorised by an order in writing 
under the hand of the Secretary of State to visit and examine any person 
alleged to be a defective, or to inspect or inquire into the state of an} 
institution, certified house, approved home, prison, or place wherein an} 
person represented to be a defective is confined or alleged to be confined, 
in the execution of such order, or wilfully to obstruct any person authorised 
by any order of the Board to make any visit and examination or inquiry in 
the execution of such order (s. 54 (2) ). “ Secretary of State ” includes 

M. of H. (Stat. R. & 0., 1920, No. 809). 
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Breach of Regulations.—The penalty on summary conviction must 
not exceed that prescribed by the regs. ; the maximum imposed by the 
regs. must not exceed imprisonment, with or without hard labour, for a 
term of three months, or a fine of £50, or both (s. 59). 

(See original volume.) 

Appeals. 

Note (/).—Any person aggrieved by the conviction or sentence of a 
court of S. J. under ibid., may appeal to quarter sessions (s. 01). 

(See original volume.) 

Proceedings against Persons Acting under Statutory 
Powers. 

Text and Note (n). —This s. 330 as substituted by Mental Preatmcnt 
Act, 1930, s. 16 (l),is in substance as follows:—Where a person has presented 
a petition for a reception order, or signed or carried out, or done any act 
with a view to signing or carrying out, an order purporting to be a reception 
order or any report, application, recommendation, or certificate under this 
Act or any amending Act, or has done anything in pursuance of this Act or 
amending Act, he is not liable to any civil or criminal proceedings whether 
on the ground of want of jurisdiction or on any other ground unless he 
has acted in bad faith or without reasonable care (s. 330 (1) ). No pro¬ 
ceedings may bo brought in respect of the above matters without the leave 
of the High Court ; this leave must not bo given unless the court is satis¬ 
fied that there is substantial ground for the contention that the person to 
be proceeded against has acted in bad faith or without reasonable care 
(s. 330 (2) ). He must receive notice of such application for leave and is 

entitled to be heard against it (s. 330 (3) ). 

For the purposes of Public Authorities Protection Act, 1893, proceedings 
where commenced within 4 weeks after the date on which leave was given 
arc deemed to have been commenced on the date on which notice of the 

application for leave was given to him (s. 330 (4) ). 

See also Shackleton v. Swift, [1913] 2 K. B. 304, C. A. (action for false 

imprisonment against workhouse master stayed). 

A justice of the peace who signs a reception order under Lunacy Act, 
1890, s. 16, is not liable if he is honestly satisfied that the alleged lunatic 
is o lunatic and a proper person to be detained, see Evcrdl v. Griffiths, [1921] 
1 A. C. 631. The giving of the medical certificate is a direct cause of 
the reception order and detention ( Harnett v. linker, [192/] 1 K. B. 402 ; 
De Frevilte v. Dill (1927), 90 L. .J. (k. b.) 1050). The doctor is under a 
duty to Pike reasonable care in certifying, and where there is negligence 
he is liable in damages (Harnett v. Fisher , supra; Everett v. Griffiths, 
11920] 3 K. B. 103 ; De Frevilte v. Dill, supra). 

A Commissioner has no power to detain a suspected lunatic until he has 
ascertained whether such person was lawfully at large ; for consideration 
of the measure of damages for unlawful detention and what constitutes 
a break in the chain of causation, see Harnett v. Bond, [1924] 2 K. B. 517, 
C. A., affd., [1925] A. C. 009, further cited at Par. 1085, note (g), ante. 

The above s. 330 as amended applies to proceedings under the Mental 
Deficiency Act, 1913 (ibid., s. 03 ; Mental Treatment Act, 1930, s. 10(1) ). 


Witnesses. 

Note (p ).—These powers as to witnesses apply also to proceedings under 
the Mental Deficiency Act, 1913 (ibul., s. 63). 
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MAGISTRATES. 


rp, 0te,- T® cc Stone s Justices’ Manual (the Justices’ Yearly Practice). 
Lhe rules now cited m subsequent notes are the S. J. Rules, 1915, as 

amended (Stat. R. & 0., 1915, No. 200 ; 1932, No. 1034 ; 1933, No. 1120). 

(See original volume.) 

Number and Authority of Justices Regulated. 

Aote (/).— Now S. O. J. (Consolidation) Act, 1925, s. 70 (2), as regards 
commissioners of assize. 6 

(See original volume.) 

Chairman of Local Authorities. 

Note (c).—Now Local Govt. Act, 1933, s. 3 (5). 

Acte (<1). Ibid., s. 33 (5), but delete “ unless . . . Act.” 

Aote (r). Ibid., s. IS (7) ; see also s. 18 (8). 

Text and Note (/ ).—J>clete. 

(See original volume.) 

How Taken. 

Note (a).—A s to qualifying fees, see, further, 77 J. P. (Jo.) 283. 

Note (b).— Now Local Govt. Act, 1933, ss. 3 (5), 33 (5); so also the 
mayor, see s. 18 (7), (8). 

Text and Note (d).— Replaced by ibid., s. 33 (5). 

(See original volume.) 

Precedence. 

Text and Notes (o), (p ).—Delete “ at which mayor ” ; Local Govt. 
Act, 1933, s. 18 (9). 

Precedence. Qualification etc. 

Note (u). By custom the particular Circuit or Circuits concerned are 
eligible for appointment, e.g., see A. S., 1932, p. 6. 

Text and Note (c).— Delete as to revising barrister ; the disqualifi¬ 
cation for membership of a local authority is now Local Govt. Act, 1933, 
s. 59 (3). 

Jurisdiction in Boroughs. . . . 

Note (/*).—Now Local Govt. Act, 1933, s. 18 (9). 

(See original volume.) 

Metropolitan Police Magistrates. 

Note (p). Tor superannuation allowances, see Police Magistrates 
(Superannuation) Act, 1915; Police Magistrates Superannuation (Amend¬ 
ment) Act, 1929. 


Police Court Divisions. 

Note (d). —For present divisions and boundaries, see Stat. R. & O., 
1930, No. 1106. 

Note (e). —The jurisdiction of a metropolitan police magistrate is not 
limited to the division of the metropolis in which he is sitting, but extends 
to the whole area of his commissions (Frond v. Froud (1920), 123 L. T. 176). 

(See original volume.) 

Solicitors. 

Note (&).—Now Solrs. Act, 1932, s. 54. 

(See original volume.) 

Disqualification by Interest. 

Note (o). —See also B. v. Bylcs, Ex parte Hollidge (1913), 77 J. P. 40; 
[1913] W. N. 112, C. A. Where an information is dismissed, a certiorari 
to quash the dismissal will not be granted merely because one of the justices 
was disqualified from adjudicating (B. v. Simpson , [1914] 1 K. B. 66). 

(See original volume.) 

Effect of Absence of Statutory Authority. 

Note (lc). Sec, further, Frome United Breweries Co. v. Bath JJ., infra. 
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Examples. 

Note (m). —See also Frome United Brevier its Co. v. Bath JJ.> Vol. 
XVIII., Par. 201, note (p), ante. 

Note ( n ). —See also R . v. Halifax JJ ., Ex parte Robinson (1912), 
76 J. P. 233, C. A. (bias so probable where a justice, a member of the 
Order of Rechabites, voted against the renewal of a licence, as to enable 
mandamus to issue to re-hear); M'Geehen v. Knox, [1913] S. C. 688 , 
Vol. XVIII., Par. 158, ante ; R. v. Armagh County Justices (1913), 47 
I. L. T. S4 (chairman a member of a linen trade association whose inspector 
was prosecuting : conviction quashed, although he did not take part in the 
proceedings, but remained in court). 

Justice as a Witness. 

Note (a). —It is improper for a magistrate sitting on the compensation 
authority to give evidence in respect of a licence upon which he has 
already adjudicated as one of the licensing committee {Mitchell v. Croydon 
Justices (1914), 111 L. T. 632). 

Allegations of Bias. 

Note (b ).—Wheredone of the presiding justices is summoned to give 
evidence in a case, and after giving such evidence resumes his seat on 
the bench and adjudicates upon the case, the decision of the bench will 
not be set aside, on the ground of bias, when the evidence of the justice 
is not material to the issue (R. {Donnelly) v. County Tyrone Justices 
(1910), 44 I. L. T. 264) ; see also R. (Murray and Worthy) v. Armagh 
County Justices (1915), 49 I. L. T. 56 (where a brother of the magistrate 
was married to a sister of complainant and at the first hearing, objection 
having been taken, the magistrate declined to adjudicate: held, the 
magistrate having subsequently adjudicated in the matter, that neither 
the relationship nor the yielding to the objection showed bias). 

Note (d). —See also R. v. Halifax Justices, Ex parte Robinson, supra, 
cited in Par. 1159, ante. 

Employers and Workmen or Servants. 

Note {g). —See now Coal Mines Act, 1911 (1 & 2 Geo. 5, c. 50), s. 103 (2) : 
R. v. Simpson, [1914] 1 K. B. 66 . 

{See original volume.) 

Local Limit of Justices’ Jurisdiction. 

Text. —As to the issue of process by justices in case of persons outside 
their jurisdiction, see Criminal Justice Act, 1925, s. 31, aud Vol. IX., Pars. 
600 and 627, notes, ante. 

{See original volume.) 

In Other Boroughs. 

Note (t).—Replaced by Local Govt. Act, 1933, s. 18 (7), (S), (It). 

{Sec original volume.) 

Backing Warrants. 

Note ( 7 ).—See, further, Par. 1167, note, supra. 

{See original volume.) 

Court of Summary Jurisdiction. 

Note (.s).—See also Iluish v. Liverpool Justices, [1914] 1 K. 1>. 109. 

Petty Sessions. 

Note {e ).— See also Walker v. Morgan, cited in Par. 1227, post. 

Where Held. Notice. 

Note (l). —See also Iluish v. Liverpool Justices, supra. 

(See original volume.) 

In Criminal Matters. 

Note ip). —The function of magistrates in returning for trial is judicial, 
and prohibition will lie if bias or want of jurisdiction is established (R. 
{Rea) v. Davison, [1913] 2 I. R. 342; R. {Courtney) v. Emerson , T1913] 
2 I. R. 377). 

(See original volume.) 

Offences Summarily Punishable. 

Note (£)• The mere fact that a summons is in a form applicable to an 
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oflence punishable summarily does not vitiate the jurisdiction of the 
magistrates to send the case for trial at assizes, if, in their view, it is of 
suthciently serious character (B. v. Bolton Justices, Ex parte Holt (William 
A.), Ltd. (1916), 85 L. J. (k. b.) 649). 

In Civil Matters. 


1197- 

1202 . 

1203. 


Note (a). As to disputes between employers and workmen, see title 
Master and Servant, Par. 223, note (s), post. 

(See original volume.) 

Special Powers. 

^5 ) ?[ E ^)- As to statutory powers and duties in respect of massage 
establishments, see L. C. C. (General Powers) Act, 1920, s. 12, and Dale 
v. L. C. <?., [1917] 1 K. B. 808. 

Note (c). 9 he omission of the magistrate's signature from the copy of 
the summons served under s. 20 is a defect in form cured by s. 49 (B. v. 
Halkett , Ex parte Bush , [1929] 2 K. B. 431). 


1204- 

1210. 

1211. 


1212 . 

1213. 


Remand. 

Note (/). As to discretionary power of adjourning proceedings, see 
B. v. Garrett , Ex parte De Dryver , [1918] 1 K. B. 6. 

(See original volume.) 

Power to Act Alone. 

Note (t).—See also B. v. Thomas , Ex parte O'Hare , [1914] 1 K. B. 32, 
cited in Par. 1260, post. 

(See original volume.) 

Discretion as to Procedure. 

Text and Note (r).—The age is 8 or over. 

Text and Notes (6*), (t), (u) y (x). —Instead, the ct. may deal with the 
child summarily without consulting the parent, and must do so unless 
another person (not a child) charged jointly with him is committed for 
trial, in which case they may also commit the child for trial (S. J. Act, 
1879, s. 10 (1), substd. by Children and Young Persons Act, 1933, 
Schcd. 111.). The provision as to age is ibid., s. 99 (1). 

Note (v).-lbid., s. 34 (1). Delete next. 


1214. 


1215 

1216 

1217 . 


Punishment . . . Whipping. 

Text and Note (y ).—Delete. 

Note (a).—Children and Young Persons Act, 1933, s. 52 (1). 

Text and Note (6).— Now “ remand home ” (ibid., s. 54). 

Notes (c)— (p).— Now 8. J. Act, 1879, s. 10 (2), substd. by Act, 1933, 
Sc bed. III. 

Text and Notes (g), (h ).—llepd. They may send to an approved school 
or commit to the care of a lit person and make a probation order (Act, 
1933, s. 57). lor power of a court to remit a juvenile offender to a juvenile 
court, see s. 56, Vol. IX., Par. 812, ante. 

Conviction, Sentence. —These must not now be used in relation to 
children and young persons dealt with summarily (s. 59 (1)). 


Discretion as to Procedure. 

Text and Note (i).— Now 17 (S. J. Act, 1879, s. 49 ; Act, 1933, supra , 
Sched. 111.). 

Text and Note (/).—Omit “ by the evidence ” (ibid., Schcd. III.). 


Punishment. 

Text and Note (jj). — Now “ remand home ” (ibid., s. 54). 
Note ( q).—lbid ., s. 52 (3). 

Text and Notes (r), (a), (b ).— See, instead, ibid., s. 57, supra. 


Option of the Accused. 

Text and Note (c).—0. J. Act, 1925, s. 24 (4), but the age is 17 (Children 
and Young Persons Act, 1933, Sched. III.) ; as to evidence, see s. 99 (1). 
Text and Note (d). —Now replaced by C. J. Act, 1925, s. 24 (1). 

Discretion as to Procedure. 

Text and Note ( c ).—They must have regard to any representation 
made in the presence of the accused by or on behalf of the prosecutor, t o 
character and antecedents of the accused, the nature of the offence, t e 
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absence of circumstances which would render the offence one of a grave or 
serious character, and all the other circumstances of the case including the 
adequacy of the punishment which a court of S. J. has power to inflict 
(ibid., s. 24 (1)). The case must not be summarily dealt with (a) where it 
affects the property or affairs of His Majesty, or of a public bod}' as defined 
by Public Bodies Corrupt Practices Act, 18S9, s. 7, as amended, unless the 
prosecutor consents ; (b) where the prosecution is being carried on by the 
Director of Public Prosecutions, unless he consents (ibid. y s. 24 (1) (a), (b) ). 
Consent may be signified in writing (Indictable Offences Rules, 1926, r. 10). 

The ct. has also no power to deal summarily with the offence where the 
accused is also charged w ith and committed for trial for an offence under 
Firearms and Imitation Firearms (Criminal Use) Act, 1933, ss. 1,2 ( ibid., 
s. 3 (2) ). 

Procedure. —If at- any time during the hearing of the charge the court 
becomes satisfied that it is expedient to deal with the case summarily, the 
court must thereupon, for the purpose of proceedings under this section, 
cause the charge to be reduced into writing and read to the accused and 
then address to him a question to the following effect, “ Do you desire to 
be tried by a jury, or do you consent to the case being dealt with sum¬ 
marily ? ” with a statement, if the court thinks such a statement desirable 
for his information, of the meaning of the case being dealt with summarily, 
and of the assizes or quarter sessions, as the case may be, at which he will 
be tried, if tried by a jury. If the accused consents to be dealt with sum¬ 
marily, the court must forthwith ask him the following question, “ Do you 
plead guilty or not guilty ? ” (0. J. Act, 1925, s. 24 (2) ). 

Any enactments in force at the commencement of this Act which relate 
to the summary trial of indictable offences or which refer to indictable 
offences which are triable summarily are, subject to the provisions of this 
section, to be construed, as the case may be, as applying to the summary 
trial of indictable offences under this section or a,s referring to all indictable 
offences which are triable summarily thereunder (s. 24 (3) ). 


Punishment. 

Text and Note (/).—If the accused pleads guilty to or is found guilty 
of the offence charged, the court may sentence him to imprisonment for a 
term not exceeding six months, or a fine not exceeding £100, or to both 
such imprisonment and fine (ibid., s. 24 (1) ) ; but if the offence is that of 
inciting to commit a summary offence he is not liable to any greater 
penalty than that to which he would have been liable if he had been found 
guilty of committing that summary offence (s. 24 (1) (c) ). 

Note (g ).—For right of appeal, see ibid., s. 25, Par. 1374, note (a), post. 


Offences against Property. 

Text and Notes. —Rcpd. ; sec, instead, C. J. Act, 1925, s. 24, Sched. IT., 
in which include offences under Agricultural Credits Act, 1928, s. 11. 
For “ 16 ” substitute “ 17 ” (Children and Young Persons Act, 1933, 


Sched. 111.). 

Note (m ).—See R. v. Svtc.r , Ex parte A.-Q., R. v. Cumberland Justices 
and Ruler, Ex parte A.-G., [1920] 2 K. B. 630. 

Repealed, supra , see, instead, Par. 1217, supra. 

(See original volume.) 


Filing of Conviction or Order. 

Note (/).—See Par. 1261, post. 

(See original volume.) 


Summary Offences Triable on Indictment . . . 

Note (g ).—See, further, R. v. Evans, cited in Par. 1346, note (s), post; 
R. v. Evans, R. v. Connor (1914), 83 L. J. (k. b.) 905, C. C. A. 


Claim to be Tried by Jury. When made. 

Note (h ).—The Summary Jurisdiction Act, 1879, s. 17, only applies 

where the magistrates can then and there pass a sentence of more than 

three months’ imprisonment (R. v. Evans, R. v. Connor, supra). A person 

charged as an incorrigible rogue and vagabond cannot claim trial by jury 

although the term of imprisonment lias been increased to six months bv 

Criminal Law Arndt. Act, 1912, s. 7 (1) (R. v. Dickinson, Ex parte Grandini 
[1917] 2 K. B. 393). * ranaini, 

There are certain statutes which expressly enable the accused before a 
court of b. J. to elect to be tried on indictment, irrespective of the term 
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of imprisonment; see Conspiracy and Protection of Property Act 1875 
s. 9; Merchandise Marks Act, 1887, s. 2 (G). * * 

Charges brought against more than one prisoner on the same set of 
facts should not be so differentiated that one prisoner has the right to 
trial by jury while another has no such right, unless there are good 
reasons to the contrary (R. v. Cope (1925), 94 L. J. (k. b.) 662, C. C. A. 

Koti: (t).—A summary offence does not become indictable unless the 
accused claims the right to be tried by iury (A\ v. KaJceio , [49231 2 K. B 
793, C. C. A.). J 


Corporations.—Where a corporation is charged with an offence referred 
to in this par., a claim to be tried by a jury may be made on behalf of the 
corporation by its representative, and this section 17 of S. J. A., 1879, 
then applies ; where the corporation docs not appear by a representative 
or no such claim i3 made on behalf of the corporation the court mav, 
subject to the provisions of the section, deal with the case summarily as if 
the offence were an offence to which the section did not apply (Criminal 
Justice Act, 1925, s. 33 (5) ) ; see also Vol. IX., Par. 626, notes, ante. 


1228- 

1229. 

1230. 


1231. 


1232- 

1233. 

1234. 


1235. 


Duty of Justices. 

Note (/).—If the defendant is not told of his right and is convicted, the 
conviction is had (R. v. Cocksholl , [1898] I Q. 13. 582; R. v. Hampshire 

J. ’., Lx parte Portcous (1929), 46 T. L. R. 157). It is not necessary for 
justices, when they ask a defendant whether he consents to be dealt with 
summarily, to inform him that he thereby loses his right of appeal (Walker 
v. Morgan (1912), 76 J. P. 325, per Avory, J.) ; see also Davis v. Morton, 
[1913] 2 K. B. 479. 

(See original volume.) 

Nature of Judicial Powers. 

Note (a ).—The rules now cited in subsequent notes are the S. J. Rules, 
1915, as amended (Stat. R. & 0., 1915, No. 200 ; 1932, No. 1034). 

Distinction between Information and Complaint. 

Nora ( b ).—See also R. (Putter) v. Cork County Justices , [1917] 2 I. R. 430. 
Note (c).—See also Ashby-de-la-Zouch Guardians v. Summers , cited in 
Vol. XXII., Par. 1199, note (h), post. When any person is authorised to 
appeal to a police or stipendiary magistrate or justice of the peace against 
the decision or order of a local or other authority or other person or body, 
the procedure is by way of complaint for an order, and the Summary 
Jurisdiction Acts apply (S. J. Rules, 1915, r. 53). 

(See original volume.) 

Limitation of Time. 

Note (o).—T he six months' limitation applies to a complaint under 
London Building Act, 1894, s. 116 ; time runs from the demand or failure 
to comply with an order made in proceedings to recover the amount (London 
County Council v. Owner of 14, Lee Street, Stepney (1926), 90 J. P. 145). 

.1 he Cruelty to Animals Act, 1849, referred to in this note, was repealed 
bv the Protection of Animals Act, 1911, Selied. II. ; see Vol. I., Par. 835, 
ante. See, further, R. v. Bolton Justices, Ex parte Holt (William A.), Ltd. 
(1916), 85 L. J. (k. b.) 649 (where defendants were summoned in respect 
of offences committed more than six months before the date of the sum¬ 
monses, the forms of which were those appropriate to offences punishable 
summarily, and were committed for trial by justices, who were sitting 
both as a court of summary jurisdiction and as a petty sessional court on 
a day appointed for hearing indictable offences : held that, as the offences 
with which defendants were charged were punishable either summarily 
or by an indictment, the justices had jurisdiction to commit for tna , 
notwithstanding the form of the summonses) ; Solicitor to the Board of 
Trade v. Ernest, [1920] 1 K. B. 816 (furnishing a false statement within 
Registration of Business Names Act, 1916, s. 9) ; Gould & Co., Ltd* J* 
Houghton, [1921] 1 K. B. 509, Vol. XV., Par. 59, note (m), ante ; Mhby-d* 
la-Zouch Guardians v. Summers, supra. The meaning of re ?Q 9 -i i 
adopted in Morris v. Duncan was followed in Diment v. Roberts , [1 °J 

K. B. 9, C. A., see Vol. XVIII., Par. 1074, notes, ante. 

Contents : As to Offences or Grounds of Complaint. 

Note (p ).~See also Parker v. Sutherland (1917), 86 L. J. (K. b.) 
(conviction for one offence on sale of intoxicating liquor set aside wliere 
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information and evidence were of two offences); Vaughan v. Smith 
[1919] S. C. (J.) 9 (charge of managing or acting or assisting in the 
management of a brothel held not to be alternative charges in Scotland). 

Note ( 5 ).—See also It. v. Wood , Ex parte FarweU (1918), 87 L. J. (k. b.) 
913 (duplicity of conviotion after election made). 

Note (a).—See also R. v. Wood, Ex parte Farwell, supra. 

Contents : As to Persons Charged. 

Note ( b ).—See, further, Macphail v. Jones, [1914] 3 K. B. 239 (one 
information against husband and wife under the Old Age Pensions Act, 
1908, s. 9 (1), upheld). 

(See original volume.) 

Description of Offence. 

Text and Note (h ).—Repealed by Criminal Justice Act, 1925, Sched. 
III. Every information, complaint, summons, warrant or other document 
laid, issued or made for the purpose of or in connection with any pro¬ 
ceedings before examining justices or a court of S. J. for an offence is 
sufficient if it contains a statement of the specific offence with which the 
accused person is charged, together with such particulars as may be 
necessary for giving reasonable information as to the nature of the charge 
(Criminal Justice Act, 1925, s. 32 (1) ). 

The statement of the offence must describe the offence shortly in ordinary 
language, avoiding as far as possible the use of technical terms and without 
necessarily stating all the essential elements of the offence, and, if the 
offence charged is one created by statute, must contain a reference to the 
section of the statute creating the offence (s. 32 (2) ). 

After the statement of the offence, necessary particulars of the offence 
must be set out in ordinary language, in which the use of technical terms 
is not required (s. 32 (3) ). 

Any information, complaint, summons, warrant or other document to 
which this section applies which is in such form as would have been 
sufficient in law if this Act had not passed, is, notwithstanding anything 
in this section, to continue to be sufficient in law (s. 32 (4) ). 

As to sufficient statement of offence, see Poinlon v. Cox , Vol. XVIII., 
Par. 370, note (rn), ante. 

(See original volume.) 

Form and Contents. 

Note (#).—See, further, Criminal Justice Act, 1925, s. 32, and Par. 1237, 
note, supra. 

Defects or Variations. 

Note (/).—See also It. v. Bolton Justices , Ex parte Holt ( William A.), 
Ltd. (1916), 85 L. J. (k. b.) 649, where an objection to the forms of sum¬ 
monses was overruled on this ground ; It. v. Eorkett, Ex parte Oeacli (1915), 
139 L. T. Jo. 317 (justices, on discovering the error in deft.’s Christian 
mime, could correct same before the hearing, and the conviction was right) ; 
Isaacs v. Arlidge (1917), 87 L. J. (k. b.) 347, per Avory, J., at p.,350. 

Note (a). —See, further. It. v. McKenna, [1933] N. I. 21 (Betting Act, 
1853 ; summons or information not essential). 


Service. Service and Non-Appearance. 

Note (c).— See also R. v. Rhodes, Ex parte McVittie, R. v. Mullins , 
Ex parte Same (1915), 85 L. J. (k. b.) 830 (summons left with party’s clerk 
at his lock-up office held not left at his place of abode, and bad) ; It. v. 
Braithicaite, f 1918] 2 K. B. 319, C. A. (similar service hold good under 
Public Health Act, 1875, s. 267). 

Service may now be effected by post, see infra. 

Note (d ).— Service of a document or process may also be proved by a 
certificate in prescribed form (see S. J. Rules, 1915, Form 56a) signed bv 
the server or, in case of service by post, infra, by the person who posted 
the letter; such a certificate is primd facie evidence of the facts stated 
therein and no proof of signature is required (Service of Process (Justices) 
Act, 1933, s. 2 (1) ). This also applies to appeals to Q. S. (s. 2 (2) ). For 
penalty for a false certificate, see s. 2 (3) ). 


Service by Registered Post. Service may now be effected by a prepaid 
registered letter addressed to the deft, at his last or usual place of abode • 
the time of service is deemed to be the time of delivery in the ordinary 

c,nmo of f“'t' But Sf ‘ rv,ce is not denied to have been effected unless 
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either the deft, appears in person or by counsel or solicitor, or it is proved 
to the satisfaction of the justices that the summons came to the knowledge 
of the deft. Knowledge is inferred from the terms of a letter or other 
communication sent by the deft. (Service of Process (Justices) Act, 1933, 
s. 1 (1) ). Where service is deemed not to have been effected, another 
summons may be issued, any statutory time limit running from the return 
day (see s. 3 (2) ) of the original summons, see s. 1 (2). The sect, does not 
apply to a summons (a) to give evidence or produce a document; (b) to 
members of the royal forces for maintenance ; (c) outside England (s. 1 (3)), 
and does not affect (a) issue of warrants for arrest or (b) the validity of a 
pro-Act manner of service (s. 1 (4) ). 

Xote (e). Williams v. Letheren , [1919] 2 K. B. 262 (jurisdiction to 
issue second summons). 

Note (h). As to “ reasonable time,” see (R. (Larribe) v. Louth Justices, 

[ 1914] 2 I. R. 54. 

(See original volume.) 


1247 . 


Appearance by Counsel. 


Note (p). —As to solicitors, see, instead, Solrs. Act, 1932, s. 14. The 
power to appear by officers of a local authority (poor law included) is 
Local Govt. Act, 1933, s. 277 ; by a clerk or member of a local education 
authority, Education Act, 1921, s. 145 ; by a member of a family, ibid., 
s. 146. 


1248 . 

1249 . 


1250 . 

1251 . 


1252 . 


(Soe original volume.) 

Procedure. 

Legal Aid.—For power to grant legal aid and order payment of costs 
out of local funds, see Poor Prisoners’ Defence Act, ss. 2, 3, cited in Vol. 
IX., Pars. 626, 864, ante. As to legal aid on appeals, see S. J. (Appeals) 
Act, 1933, s. 2, Par. 1374, post. 

(See original volume.) 

Claim of Right. 

Note (c).—S ee also Comerford v. Turner , [1918] 2 I. R. 207. It seems 
that the right need not be a right in property, see Andrews v. Carlton 
(1929), 93 J. P. 65. 

Note (e).—See also R. v. Tyrone County JJ., [1917] 2 I. R. 96. 

Note (/).—See also R. (Kennedy) v. County Carle Justices (1911), 45 
I. L. T. 217 (claim of right to expose goods for sale in a market place on 
a fair day); Smith v. Cooke (1914), 84 L. J. (k. b.) 959 ; Lucan v. Barrett 
(1915), 84 L. J. (k. b.) 2130. 

\\ here there is a bond fide claim of right material to a decision, justices, 
having no jurisdiction to determine the existence of the right, have no 
junsdiction to determine whether, in the case before them, there has 
been any excessive user of the alleged right (R. (Kennedy) v. Cork Justices, 

[ 1913J 2 J. R. 391). So, too, a claim of immemorial right as tenant to 
remove ballast, from a foreshore contrary to an order of the Board of 
Trade made under the Harbours Act, 1814 (54 Geo. 3, c. 159), s. 14, ousts 
the jurisdiction of justices (Talbot de Malakide (Lord) v. Dunne , [1914J 
2 I. R. 125). The fact of an assault arising out of a dispute relating to 
title does not deprive justices of jurisdiction to take all the surrounding 
tacts into consideration and to determine whether the case is one in 
which one or both of the parties should not be bound over (R. ( Mulholland) 
v. Monaghan Justices , [1914] 2 I. R. 156). 

Plea of Autrefois Convict or Autrefois Acquit. 

Note (g). —In order effectually to plead either res judicata or autrefois 
convict it must appear that the defendant has been legallj' convicted or 
legally acquitted, so that upon an irregular conviction or acquittal, as, 
e.g., where one of the witnesses had not been sworn, the proceedings ina) 
be treated as a nullity and subsequently proceeded with de novo (R • v * 
Marsham, Ex parte Pefhick Lawrence, [1912] 2 K. B. 362); see also Dans 
v. Morton, [1913] 2 K. B. 479 (withdrawal of summons where accused 
was not informed of his right to be tried by a jury); U'iUiams v. Let eren, 
[1919] 2 K. B. 269 (conviction on second summons taken out a er 
adjournment); Bannister v. Clarke, [1920] 3 K. B. 598 (committal or 
trial without jurisdiction is null., and magistrates can afterwards hear 
the case); title Criminal Law and Procedure, Par. 692, ante. 

Note (h ).—See, further, Haynes v. Davis. [1915] 1 K. B. 332 (summon 
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under the Sale of Food and Drugs Act, 1899 (02 & 63 Viet. o. 61), dis¬ 
missed on the ground that no certificate of analysis had been served 
with summons under ibid., s. 19 ; held, no evidence as to the facts having 
been given, that a plea of autrefois acquit was a good answer to a fresh 
summons and complaint founded on the same facts); title Food and 
Drugs, Par. 62, note (e), ante. 

Note (»).—See also R. v. Aughet (1918), 118 L. T. 65S, 0. C. A. (previous 
acquittal by foreign court-martial under special circumstances held to 
justify plea). 

Note {k).~ When a conviction is quashed on certiorari on a matter of 
form which has ousted the jurisdiction of the inferior court, the order 
quashing the conviction is not an acquittal and autrefois aetjuit cannot 
subsequently be pleaded ; but it is otherwise where the court on certiorari 
having examined the evidence quashes the conviction on the ground that 
defendant has not been proved guilty (Conlin v. Patterson, [1916] 2 I. R. 
169). 

(See original volume.) 

Hearing the Parties and the Evidence. 

Note (d). —See also Leavack v. Macleod (1913), 60 Sc. L. JL 699, infra. 

Witnesses. 

Note (e).—For the procedure where a witness, by inadvertence, has 
given evidence not on oath, see R. v. Mar sham, Ex parte Pelhick Lawrence, 
supra. 

Note (/ ).—Power has now' been giveu to compel a witness to produce 
documents etc. (Criminal Justice Administration Act, 1914, s. 29) ; and to 
issue process in t lie case of persons outside the jurisdiction (Criminal Justice 
Act, 1925, s. 31 (4) ; and see Vol. 1X., Par. 627, note (m), ante. By s. 40 (2) 
and Stat. It. & O., 1928, No. 377, the S. J. (Process) Act, 1881, has been 
extended to tlie Isle of Man. 

Note (g). —See, further, Leavack v. Macleod, supra (conviction quashed), 
where a magistrate, after finding accused guilty hut before passing 
sentence, put a question to a person in court who was not a witness in 
the case and had not been sworn as to the value of the damage done, 
on the ground that he had no right to bo affected by anything which 
was not competently before him in the case). 

(See original volume..) 

Adjournment. 

Note {m). —Justices cannot adjourn the hearing of a complaint upon 
the ground that an action for libel arising out of the same state of facts 
is pending (R. v. Evans (1890), 51 J. P. 471). See also R. {Dept, of Agric.) 
v. Derry Justices , R. {Meenan) v. Hardy, [1917] 2 I. R. 283 (adjournment 
is a continuation of the hearing, and must be referred to the jurisdiction 
of the original court before which the case began); R. (Dobbyn) v. Belfast 
Justices, ibid., p. 297 ; Duffin v. Markham (1918), 88 L. J. (k. b.) 581 
(adjournment for production of evidence). 

Bail. 

Note (p ).—Sec also Criminal Justice Administration Act, 1914, s. 19 ; 
R. v. Israelovitch, [1919] 2 I. R. 47 (discretion of court ); title Criminal 
Law and Procedure, Par. 640, note (/), ante. 


Same Justices to Act Throughout. 

Note (a).—See also R. {Dept, of Agric.) v. Derry Justices. R. {Meenan) 
v. Hardy, supra; R. (Dobbyn) v. Belfast Justices, supra ; Lewis v. Lewis 
(1928), 92 J. P. 88 (hearing and adjourned hearing). 

Decision of Justices, how Determined. 

Note {g).~ As to the procedure where two justices only, one a stipen¬ 
diary and the other a county justice, are unable to amoe see R v 
Thomas, Ex parte O'Hare, [1914] 1 K. B. 32. 

Certificate of Conviction. 


Note (d).-~A formal conviction or order giving the decision of the court 
is not now drawn up unless required for an appeal or some other leeal 
purpose, ana in such case it need only be signed and sealed by one justice 
. J. PiJes l91o, r 53 (1) ). For forms, sec Sched. The conviction must 

J p! isiV Ce certainty {Smart v. Wilkins (1919), 83 
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(contd.). Note (/). —In the case of an appeal against a conviction or other 

decision of a ct. of S. J. the clerk must, at the time of transmitting notice 
of appeal to the clerk of the peace according to S. J. (Appeals) Act, 1933, 
s. 3 (1) (see Par. 1380, post), transmit in proper form the decision against 
which the appeal is brought to be filed by him among the records of Q. S., 
and also a statement of the last place of abode of the appellant and the other 
party (S. J. Rules, 1915, r. 53 (2) ). In any other case in which a con¬ 
viction may be proved by the means provided by the Criminal Justice 
Administration Act, 1914, s. 28 (1) (see Vol. IX.. Par. 761, note (g), ante), 
it is unnecessary to draw up the conviction and file with the clerk of the 
peace (r. 53 (3) ). 


1262. 


1263. 


1264. 


Imprisonment. 

Note (h). —No person may be sentenced to imprisonment for less than 
five days (Criminal Justice Administration Act, 1914, s. 13), but the court 
may order the person to be detained, in suitable places certified by the 
Secretary of State, for a period not exceeding four days (ibid., s. 13 (2)). 
Where, however, a term of imprisonment in default of paying a sum 
adjudged to be paid bv a conviction or order has been reduced through part 
payments to less than five days, the defendant may be committed to prison 
for less than five days (S. J. Rules, 1915, r. 23 ); and where the term of 
imprisonment has been reduced to one (lay, he may be detained within 
the precincts of the court (see Par. 1269, text and note (in), post) (ibid.). 

Default of Distress. 

Note (k ).—An order made by justices under the Distress (Costs) Act, 
1817 (57 Geo. 3, o. 93), s. 2, for the payment of treble the amount of 
moneys unlawfully taken on the levying of a distress is enforceable by 
imprisonment in default of sufficient distress, such sum being a penalty 
and not a civil debt (E. v. Daly, Ex parte Newson (1911), 104 L. T. 892). 

Reduction of Prescribed Punishment. 

Note (n ).—Imprisonment may, in the discretion of the court, be either 
with or without hard labour, notwithstanding that the offence is an offence 
at common law, or that the statute under which the sentence is passed does 
not authorise the imposition of hard labour or requires the imposition of 
hard labour (Criminal Justice Administration Act, 1914, s. 16 (1); Judicial 
Note, [1916] W. N. 232, C. C. A.). 


Consecutive Terms of Imprisonment. 

Note (p).—The court may now order that the imprisonment in lieu of 
the fine shall begin at the expiration of any term of imprisonment imposed 

in addition to the fine (Criminal Justice Act, 1925, s. 27). 

Text and Note (q ).—Superseded by Criminal Justice Administration 
Act, 1914, s. 18, which, as amended by Act, 1925, s. 49, Sched. III., enacts : 
Where a sentence of imprisonment is passed on any person by a court o 
S. J., the court may order that the sentence shall commence at the expira¬ 
tion of any other term of imprisonment to which that person has been 
previously sentenced, so, however, that where two or more sentences passe 
by a court of S. J. are ordered to run consecutively the aggregate term 0 
imprisonment shall not exceed six months, unless such sentences incju e 
at least two sentences for indictable offences dealt with summan y > 
consent, in which case the aggregate term of imprisonment shall not excee 

twelve months. 


1265. Fine. . . tbe 

Text and Note (s). —The court must now take into considera io 
means of the offender so far as they appear or are known to t e co 
(Criminal Justice Administration Act, 1914, s. 5 (1) ). 

Time and Mode of Payment. iias 

Note (5).— Where a court of summary jurisdiction orders, o 
ordered, money to be paid periodically by one person to ano * - on 
court which made the order, or any other court ol summary jur 
for the same petty sessional division, may, if it thinks fit, or er ' n 

ment to be made through an officer of the court or any o e I ^ 
specified in the order ; and thereupon the authority having the c0 
the fund out of which the salary of the clerk of the court is paid. 
to the officer or person out of such fund a sum not exceeding P 
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on the money actually paid through him in pursuance of the order, as 
remuneration to him in respect of the work done and expenses incurred 
by him in respect of the order (Criminal Justice Administration Act, 1914, 
s. 30 (1), (2), (4) ). An application for an order under ibid., s. 30 (2), 
is by way of complaint; but a summons need not be issued when botli 
parties concerned make a joint application in person, or personally agree 
to the making of such an order when they are before the court (Summary 
Jurisdiction Rules, 1915, r. 46). If the officer of the court or anj' other 
person through whom periodical payments have been ordered to be made 
complains that the person on whose behalf the money is ordered to bo 
paid lias persistently received the payments direct from the person liable 
to make the payments, the court may make an order relieving him of his 
duty under the first order and requiring that payment be made direct. 
Such relieving order may also be made, without formal complaint being 
laid at the hearing of any application to enforce the first order, if botli 
parties are present (ibid., r. 48). 

Any order made for the periodical payment of money may, upon cause 
being shown upon fresh evidence to the satisfaction of the court, be 
revoked, revived, or varied by a subsequent order (Criminal Justice 
Administration Act, 1914, s. 30 (3) ). This doe3 not extend to a bastardy 
order so far as it relates to paternity (Colchester v. Peek, [1926] 2 K. B. 366 ; 
R. v. Copestake , Ex parte Wilkinson, [1927] 1 K. B. 468, C. A.). As to the 
meaning of “ fresh evidence,” see ibid. ; also Pratt v. Pratt (1927), 96 L. J. 
(p.) 123 (assize judgment on question of adultery was a new fact). No 
order under this sub-section must be made except upon complaint upon 
which a summons has been issued (Summary Jurisdiction Rules, 1915 
r. 47). An appeal against an order under this sub-section must be made 
to the Probate, Divorce and Admiralty Division (Dodd v. Dodd, [ 1920J 1 
K. B. 71). 


Award of Costs on Dismissal or Conviction. 

Note (a ).—See also R. v. Allen, [1912] 1 K. B. 365 (as to stating a case 
on an order for costs against the prosecution) ; R. (Mulholland) v. 
Monaghan Justices, [1914] 2 1. R. 156, as reported in (1913), 47 I. L. T. 
236, cited in title Criminal Law and Procedure, Par. 793, ante. 
Where proceedings are taken against a parent for failing to provide suitable 
provision for the education of a mentally defective child, and the court 
refuses to make an order, the court must, unless for good cause it otherwise 
orders, award costs to the parent, such costs to include, unless some reason 
to the contrary appears, a reasonable sum as compensation for expense and 
trouble incurred (Elementary Education (Defective and Epileptic Children) 
Act, 1914, 8. 5 (1) ) ; and see Vol. XII., Par. 125, ante. 


Amount Ordered to be Paid Includes Costs. 

Note (e).—The payment of the court fees and police fees payable in the 
case tip to and including conviction, must not be taken into consideration 
in fixing the amount of the line or be imposed in addition to the fine. But 
the amount of the line or the amount paid or recovered must he applied as 
follows (a) In the first place, in the repayment to the informant or com¬ 
plainant of any court or police fees paid by him ; (b) tlie second place, in 
the payment of other court fees ; (e) in the payment of police fees not 
already paid by the informant or complainant; and (d) the balance, if any, 
remaining is paid to the fund or person to whom the fine is directed to be 
paid (Criminal Justice Administration Act, 1914 (4 & 5 Geo. 5, c. 58), s. 5). 


Enforcement of Order by Distress or Imprisonment. 

Note (/).—The warrant of distress authorises distress of money as well 

as goods, and the money is treated as if it were the proceeds of sale of goods 

taken under the warrant (Criminal Justice Administration Act, loll 

s. 4 (2) ). The court may order search of an oll'ender, and any ’money 

found on him on apprehension, or on search, or when taken to prison in 

default of payment, may, unless the court otherwise directs, he applied 

towards payment of the sum adjudged to be paid, unless the court is 

satisfied that the money does not belong to him, or that the loss of the 

money would be more injurious to bis family than his imprisonment (ibid., 
s. 4 (1) ; b. J. Rules, 191o, r. 20). 


Tkxt and Note (^.-Allowing Time for Payment.-The court must 
now allow time for payment if desired. liy the Criminal Justice Admmis- 
1 ration Act, J9I4 s. 1, a warrant committing a person to prison in res„ e et 
of non-payment of a sum adjudged to he paid by a convfction of a court 
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of S. J. must not be issued forthwith unless the court which passed the 
sentence is satisfied that he is possessed of sufficient means to enable 
him to pay the sum forthwith, or unless, upon being asked by the court 
whether he desires that time should be allowed for payment, he does not 
express any such desire, or fails to satisfy the court that he has a fixed 
abode within its jurisdiction, or unless the court for any other special 
reason expressly directs that no time shall be allowed. Where any such 
person desires to be allowed time for payment the court, in deciding what 
time shall be allowed, must consider any representation made by him, 
but the time allowed must not be less than seven clear days (s. 1 (2)). 
A\ hen further time is allowed for payment, an entry of the further time 
must be made in the register (see Par. 1291, note (r), post) or in a book 
kept for recording fines for the payment of which time has been allowed 
(S. J. Rules, 1915, r. 4). 

If before the expiration of the time allowed the person convicted sur¬ 
renders himself to any court of S. J. having jurisdiction to issue a warrant 
of commitment in respect of the non-payment of the sum, and states that 
he prefers immediate committal to awaiting the expiration of the time 
allowed, that court may, if it thinks fit, forthwith issue a warrant com¬ 
mitting him to prison (s. 1 (2) ). In all cases where time is not allowed for 
payment the reasons of the court for the immediate committal must be 
stated on the warrant (s. 1 (4) ). 

Where the offender appears to the court to be not less than sixteen nor 
more than twenty-one years of age, the court may, if it thinks fit, and 
subject to any rules made under the Act, order that he be placed under 
the supervision of such person as may be appointed by the court until 
the sum is paid, and in such case, before issuing the warrant of committal 
the court must consider any report as to the conduct and means of the 
offender, which may be made by the person under whose supervision the 
offender has been placed (ibid., s. 1 (3); S. J. Rules, 1915, r. 16). 

Where time has been thus allowed, a court of S. J. having jurisdiction 
to issue a warrant may, subject to rules made under the Act and on an 
application by or on behalf of the offender, allow further time or direct 
payment by instalments (s. 2). The offender must satisfy the court he 
was or will be unable to pay within the time allowed through unforeseen 
circumstances, and has a reasonable prospect of being able to pa}’ if further 
time is allowed (S. J. Rules, 1915, r. 17). 

Note (j;). —As to the power of magistrates to attach the pension or 
income of a person on whom an affiliation order has been made, see 
title Bastardy, Par. 770, ante. 

Note (/?).—See Criminal Justice Administration Act, 1914, s. 16 (1). 
and ibid., s. -14 (2), repealing part of the Summary Jurisdiction Act, 1879, 
s. 5. 


Term of Imprisonment. 

Note (i). —Payment may now be made to (1) the clerk of the court by 
which the conviction or order was made, provided no warrant of distress 
or commitment has been issued to the police ; (2) any person under 
whose supervision the person is placed in accordance with the Criminal 
Justice Administration Act, 1914, provided no warrant of distress or 
commitment has been issued to the police ; (3) the police officer holding 
the warrant of distress or commitment, or (4) the governor of the prison 
in which the prisoner is then confined, or any other person having la^ u 
custody of him, but no sum need be accepted except on a week a}, 
9—5 p.m. (S. J. Rules, 1915, r. 18 (1933) ). , 

Note (/).—See also Criminal Justice Administration Act, 1914, un e 
which in reckoning the number of days limited the first day of imprison 
ment is not taken into account (ibid., s. 3 (1) ), and therefore a person com 
mitted to prison, or to detention under s. 13, may not be discharge U P° 
the first day of his imprisonment or detention except upon pay men 
full of the sum in respect of which the committal took place (S. • ’ 

1915, r. 24). A provision is made for the making of rules as o ^ 
application of sums paid and for determining persons aut ons ® be 
receive payments and the conditions under which paymen ^ ' um 
made (Criminal Justice Administration Act, 1914, s. 3 (2)). ^ 

tendered in part payment of the sum due need be accepted u Q 

the amount required' to secure one day’s reduction of the sentence o 
multiple thereof ; and where a warrant of distress or commitme for 
been issued no part payment must be accepted until any fee pajaD 

88 


VOL. XIX.—Magistrates. 1268 -1269 


PARAGRAPH 

NUMBERS. 

1268 

( contd .). 


1269. 


such warrant has been discharged (S. J. Rules, 1915, r. 19). Money found 
on a prisoner may, unless the court otherwise directs, be deemed a pay¬ 
ment (r. 20). Payments made to a person not being the clerk of the court 
by which the conviction or order was made must be transmitted forthwith 
to the clerk of such court (r. 21), and .when payment is made to a person 
having custody of the defendant, such person must forthwith note the 
receipt thereof on the commitment (r. 22). As to sums adjudged to be 
paid by conviction the clerk of the court must allocate part payments 
towards the payment in full or in part (1) of any costs which the court 
may have ordered ; (2) of any damages or compensation which may have 
been ordered on conviction to be paid to the prosecutor or complainant; 
and (3) in the manner in which s. 5 directs that the fine shall be applied 
(r. 25) ; and in the case of sums of money adjudged to be paid by an order 
the clerk must allocate part payments as directed by the order (ibid.). 
The Act, 1914, s. 3, has been amended so as to apply in all coses, whether 
or not the sum of money is adjudged to be paid by a conviction or order 
of a court of summary jurisdiction (Police, Factories, etc. (Miscellaneous 
Provisions) Act, 1916, s. 12 ; S. L. R. Act, 1927). 

Other Orders. 

Where the justices have the power to pass a sentence of imprisonment 
they may instead order the offender to bo detained within the precincts 
of the court or at any police station until a specified hour not later than 
eight o’clock in the evening of the day on which he is convicted, but taking 
into consideration the distance to the offender's abode and so as not to 
deprive the offender of a reasonable opportunity of returning to his abode 
on that day (C. J. Act, 1914, s. 12). Such an order need not be in writing 
but may be verbal (S. J. Rules, 1915, r. 56). 

Nominal Penalties.—The notice of conditions required under Act, 1907, 
s. 2 (3), must be read over to the offender before he leaves the precincts of 
the court in the presence of a third person with such explanation as may 
be thought desirable. The notice should be read if practicable by the 
probation officer (S. J. Rules, 1915, r. 59). 

Text and Note (m). —The court by which a probation order is made 
may by order provide that the powers which by C. J. Act, 1925, and by 
Act, 1914,8. 9, are conferred on the court before which the offender is 
bound by his recognisance to appear for conviction or sentence as respects 
(1) the appointment of a probation officer (see infra), and (2) variation 
in terms and conditions, may be exercised by any court of 8. J. for the 
area in which the offender for the time being may reside (C. J. Act, 1925, 
h. 6). 

Probation Officers and Areas. —Act, 1907, s. 3, repd. Every petty 
sessional division is a probation area for the purposes of the Act of 
1907, but divisions may be combined by order of the Secretary of State 
(C. J. Act, 1925, s. 2 (1) ). 

A probation committee must be formed for every petty sessional division, 
whether a probation area or not, and for every combined area (s. 2 (2) ) ; 
the committee consists of justices appointed in the prescribed manner by 
other justices of the division, see s. 2 (3), and Probation Rules, 1926. A 
court of quarter sessions may submit schemes for the constitution of 
combined areas and committees (s. 2 (4) ). 

The committee pays salaries and superannuation etc. of probation 
officers, supervises the work and receives the reports of the officers, and 
performs other duties as may be prescribed or directed ; also appoints 
probation officers in the case of a non-eombined area ; in the case of a 
combined area the justices appoint, though they may delegate the power 
to the committee, see s. 2 (5), and Probation Rules, 1926. 

The Secretary of State may by order apply these and other provisions 
of Pt. I. of the Act to an area, not being a petty sessional division, where a 
stipendiary magistrate is appointed or other special court of S. ,T. is 
constituted (s. 2 (6) ). 

As to the duties of probation officers and payment of salaries, see 
s. 1 (1), (2). The Secretary of State may make provision for superannua¬ 
tion (s. 1 (3) ). Salaries and expenses are defrayed by the local authority 

(defined in s. 10), hut provision is made for parliamentary contribution 
see s. 5. 9 

For provisions regulating the selection of persons to act as probation 
oflicers m particular cases, see s. 3. Agents of voluntary societies (see also 
infra) may be appointed and the remuneration paid to the societies (s 4) 
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12o9 As to the appointment and qualifications, duties etc. of officers, see Pro- 

(■ could .). bation R ules (Stat. R. & 0., 1926, No. 577 ; 1930, No. 375); for super- 

annuation rules, see Stat. R. & 0., 1926, No. 1354. 

For power to make rules, see s. 8. For modifications of the foregoing 
provisions as applied to the metropolitan police court district, see s. 9 (1); 
City of London, s 9 (2). 

The Secretary of State has power to recognise and subsidise societies for 
the care of youthful offenders on probation, and the court may appoint any 
person provided by a recognised society to act as probation officer in 
respect of an offender appearing to be under twenty-one ; the society may 
with the approval of the court appoint substitutes (Criminal Justice 
Administration Act, 1914, s. 7). 


Conditions. —The recognisance may contain such additional conditions 
with respect to residence, abstention from intoxicating liquors, and any 
other matters as the court may, having regard to the particular circum¬ 
stances, consider necessary for preventing repetition of the same offence 
or the commission of other offences (Probation of Offenders Act, 1907, 
s. 2 (2), as substd. by C. J. Act, 1914, s. 8). But as to residence in the case 
of a young person under 17, and as to notice to the Secretary of State, see 
Act, 1907, s. 2 (2) (proviso), added by Children and Young Persons Act, 
1933, Sched. III.). 


Appeals.—Where a person against whom an order has been made by 
a court of S. J. under Probation of Offenders Act, 1907, s. 1, did not plead 
guilty or admit the truth of the information, he has a right to appeal to 
Q. S., on the giound that lie was not guilty of the offence charged (C. J. 
Act, 1925, s. 7 (l); C. J. (Arndt.) Act, 1926, s. 1 (2) (a); S. J. (Appeals) Act, 
1933, Sched.). As to legal aid, see Par. 1374, pout. 

Variation and Discharge. —For power to vary or discharge the con¬ 
ditions, see Act, 1907, s. 5, as substd. by C. J. Act, 1914, s. 9. 

Text and Note (n ).—The court may also order that the offender shall 
pay such costs of the proceedings, or such damages for injury or compensa¬ 
tion for loss (not exceeding in case of a court of S. J. £25, or if a higher 
limit is fixed by enactment relating to the offence, that higher limit), 
as the court thinks reasonable, or both such costs and damages or com¬ 
pensation (Probation of Offenders Act, 1907, s. 1 (3), as substituted by 
C. J. (Arndt.) Act, 1926, s. 1 (1) ). 

Detention in Borstal Institution. —Where a person is summarily con¬ 
victed of an offence punishable with imprisonment for one month or 
upwards without the option of a fine, and (a) it appears to the court that 
the offender is not less than 16 or more than 21 years of age (see infra), and 
(b) it is proved that the offender has been previously convicted of any 
offence (as to which sec Children and Young Persons Act, 1933, s. 59 (1))» 

, or that having been previously discharged on probation he failed to observe 
a condition of his recognisance, (c) and it appears to the court that by 
reason of his criminal habits or tendencies, or association with persons of a 
bad character, it is expedient to subject him to detention under dis¬ 
cipline, the court may commit the offender to prison until the next 
assizes or quarter sessions, whichever appears to the court to be more 
convenient, to be treated as far as practicable in a manner similar to 
that in a Borstal institution, and the court of assize or quarter sessions 
may then pass a sentence of detention in a Borstal institution. The 
justices or the court of assize or quarter sessions before dealing with the 
case must consider any report or representations by or on behalf of the 
prison commissioners as to the suitability of the offender for such detention 
(C. J. Act, 1914, s. 10. as amended by C. J. Act, 1925, s. 46 (1) )• ^he 
court must forward to the court of assize or quarter sessions such pvoofo 
the conviction as is prescribed by 0. J. Act, 1914, s. 28 (1) (see Vol. IN., 
Par. 761, note (g), ante), together with the depositions taken or a cop) 
of the note of the evidence given, and the exhibits put in before and retaine 
by the court of summary jurisdiction, and also any written report su 
mitted by or on behalf of the prison commissioners (8. J. Rules, 1 , 

r. 55). . 

“ Twenty-one years of age ” : this refers to the date of sentence an< no 
of conviction (7?. v. Scoffin, [1930] 1 K. B. 741, C. C. A.). 

1270. Property in Possession of Police. 0 

Note ( 0 ).—See, further, R. ( Curtis) v. Louth County Justices (1910), o 

90 
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1. L. T. 191 (Police Property Act, 1897, 8. 1 (1), held to apply where the 
property had been handed over to the police by the pawnbroker and the 
warrant for the arrest of the pawnor had been cancelled). The Act applies 
to property coming into possession of the police under Incitement to 
Disaffection Act, 1934, s. 2 (2) (ibid., s. 2 (4)). 

(Ste original volume .) 

To Keep the Peace. 

Note (/).—Justices may order any person who disturbs the peace to 
be bound over to be of good behaviour whether any particular person 
is threatened or not, it there is an incitement to commit breaches of the 
peace generally (Lansbury v. Riley, [1914] 3 K. B. 229) ; see, further, R. 
v. Rabjohnx , [1913] 3 IC. B. 171. 

Note (h ).—See, however, B. v. Wilkins, Ex parte John (1907), 71 J. P. 327. 

(See original volume.) 

Dispensing with Defendant's Recognisance. 

Note (m).—Summary Jurisdiction Rules, 1915, r. 51. 

Before whom Entered Into. 

Note ( n ).—Where, as a condition of the release of any person, he is 
required to enter into a recognisance with sureties, the recognisances of the 
sureties may be taken separately either before or after the recognisances of 
the principal (C. J. Act, 1914, s. 24). For S. J. Rules, 1886, r. 13, sec now 
S. J. Rules, r. 29. 

When a deft, has been committed to prison in default of linding sureties, 
and the sureties afterwards enter into their recognisance separately from 
the deft., written notice must be sent forthwith by the court or other 
person taking their recognisance to the governor of the prison that such 
recognisance has been entered into ; and, if the deft, has already entered 
into his recognisance, he must then be released ; and if the deft, has not 
already entered into his recognisance the governor must take his 
recognisance and discharge him, provided that in either case he be held for 
that cause and no other ( ibid ., r. 28 (1) ). 

When a deft., who has given due notice of appeal or has applied for a 
case to be stated, is in prison and sureties enter into a recognisance in 
accordance with S. J. Act, 1879, s. 31 (3), or S. J. Act, 1857, s. 3, separately 
from the deft., written notice (Form 53) must be sent forthwith by the 
court or other person taking their recognisance to the governor of the 
prison that such recognisance has been entered into ; and Die governor, 
if the deft, has not already entered into his recognisance, must take his 
recognisance and must, (a) in the case of appeal under S. J. Act, 1879, 
s. 31, on being satisfied that all recognisances required have been entered 
into and that the court has directed his release, discharge him ; or (b) iu 
the case of an application for a case to be stated, if the recognisance con¬ 
tains a condition for the deft.'s appearance before the court of S. J. within 
10 (lays after the judgment of the superior court has been given, discharge 
iiirn, provided that in either fra.se he be held for that cause and no other 

(r. 28 (2) (1933) ). 

If a recognisance of either the principal or the sureties is taken separately 
by a court or person other than the court which committed the deft, to 
prison, the recognisance must forthwith be forwarded to the court which 
committed the deft., unless he stands committed for trial, in which case 
the recognisance must be forwarded to the court to which he has been 
committed (r. 31). 

When a person appears before a court of S. J., or before a clerk of a 
court of S. J., or before an authorised police officer for the purpose of enter¬ 
ing into a recognisance in pursuance of the S. J. Act, 1879, s. 42, before 
be is entitled to enter into such recognisance, lie must produce, if so 
required, a certificate (see Form 51) from the clerk of the court which has 
required the recognisance or fixed the amount thereof, showing the con¬ 
dition of such recognisance and the amounts iu which the principal and 
sureties are to be bound (r. 30). 

Forfeiture of Recognisance. 

Note (o).— In line 7 of this note, after “ recognisance," read “ or in case 
of a recognisance conditioned to be of good behaviour, upon proof that the 
person bound as principal has since the date of recognisance been guilty of 
conduct which is a breach of the condition " (C. J. Act, 1925, s. 26 (I) ) 

Where a surety to recognisance to keep the.peace or to be of good 

91 54* 


Laws of England Supplement. 


1277-1286 

rARAGRAFH 

NUMBERS. 

1277 behavior has reason to suspect that the person bound as principal has 

(co)itd.). keen or is about to be guilty of conduct which was or would be a breach of 

the conditions of the recognisance, he may lay an information before any 
justice of the peace having jurisdiction either in the place in which the 
said person is or is believed by the informant to be or in the place where 
the court by which the recognisance was ordered to be entered into was held, 
and that justice may thereupon, if in his discretion he thinks fit, issue a 
warrant or summons against the said person. 

ihe court before which the said person is brought under any such 
warrant, or before w\hich he appears in answer to any such summons, may, 
as it thinks fit, either order him to enter into a fresh recognisance, with 
or without sureties, or deal with him in the same manner as if he were a 
person who had failed to comply wdth an order to enter into a recognisance 
and find sureties to keep the peace or to be of good behaviour, and must 
in either case order that the first-mentioned recognisance shall be dis¬ 
charged (s. 26 (2) ). Notice of the discharge must be sent to the court 
w hich ordered the recognisance (S. J. Rules, r. 35 a). 

Imprisonment. 

Text and Note (a). —Where it is intended to issue a summons instead 
of a warrant, the information need not be on oath or in writing (ibid., 
s. 7 (3) ). Instead of sentencing the offender for the original offence under 
Probation of Offenders Act, 1907, s. 6 (5), or remanding him under s. 6 (3), 
the court may, without prejudice to the continuance in force of the recogni¬ 
sance, impose on him in respect of the failure a penalty not exceeding £10 
(C. J. Act, 1925, s. 7 (4), as amd. by C. J. (Arndt.) Act, 1926, s. 1 (2) (b)). 

In remanding under Act, 1907, s. 6 (3), the court must transmit to the 
court before which the offender is bound to appear under his recognisance, 
a certificate signed by a justice stating that the offender has failed to observe 
the conditions of recognisance, together with such particulars of the circum¬ 
stances of the case as the first-mentioned court may consider expedient, and 
for the purposes of proceedings in the second court any such certificate, if 
purporting to be signed by a justice, is admissible as evidence that offender 
has so failed (C. J. Act, 1925, s. 7 (5), as amd. by Act, 1926, s. 1 (2) (c)). 

Where a person bound by his recognisance to appear for conviction and 
sentence is under Act, 1907, s. 6 (5), convicted and his recognisance forfeited, 
the court, instead of adjudging the persons bound thereby to pay the sums 
for which they are respectively bound, may, as it thinks fit, adjudge those 
persons or any of them to pay part only of those sums, or may as respects 
all or any of them, remit payment thereof (C. J. Act, 1925, s. 7 (6), as 
amd. by Act, 1926, s. 1 (2) (dj). 

Text and Note (6 ).— Altered to “17 years” and “an approved 
school ” (Probation of Offenders Act, 1907, s. 6 (5), as amd. by Children and 
Young Persons Act, 1933, Sched. III.). 

1278. Security for Payment of Money etc. 

Note (/).—Summary Jurisdiction Rules, 1915, rr. 33—35. 

1279. Definition of Civil Debt. 

Note (m).— Ibid., r. 36. 

1280. Enforcement of Order. 

Note (q ).—Summary Jurisdiction Rules, 1915, rr. 37, 38, 39, 40. 

Notes (r), ( 5 ), (t). — Ibid rr. 37, 42, 41. 

1281. Commitment Order. 

Note (a). — Ibid., r. 43. 

Note (b).—Annulled by S. J. Rules, 1915. 

Note (c).— Summary Jurisdiction Rules, 1915, r. 44. 

1282. Discharge of Defendant on Payment. 

1283- Notes (d), (e).—Annulled by S. J. Rules, 1915 ; see Par. 1268, ante. 

1285. ( See original volume.) 

1286. Disqualifications. . . 

Note (b ).—It is improper for the clerk to be present with the jus 1 

when considering their decision if he is professionally interested m o ^ 
proceedings connected with the same matter (It. v. Sussex JJ., &x pa 
McCarthy , [1924] 1 K. B. 256). Nothing is to be done which creates eve 
suspicion tiiat there has been an improper interference with the cou 
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justice ( ibid. , p. 259). See also R. v. Essex JJ., Ex parte Perkins , [1927] 
2 K. B. 475 (clerk formerly solicitor to party in dispute arising out of same 
matter). 

Note (c).—S ee also R. v. Ely JJ., Ex parte Mann (1928), 93 J. P. 45. 
(See original volume.) 

Salary and Fees. 

Note (h ).—As to the Table of Court Fees, sec Criminal Justice 
Administration Act, 1914, s. 6 and Sched. I. ; Order made by the Home 
Secretary dated 1st April, 1915 (Stat. R. & 0., 1915, No. 279). 

Remission of Fees. 

% 

Note (n ).—Summary Jurisdiction Rules, 1015, r. 14. 

(See original volume.) 

To Keep the Register. 

Note (r).—The register itself must now show (1) the number of cases ; 

(2) the name of informant or complainant; (3) the name of the defendant 
and his age if known ; (4) the nature of the offence or matter of com¬ 
plaint ; (5) the date of offence ; (0) the plea ; (7) the minute of adjudication ; 

(3) the time allowed for payments and instalments ; (9) the justices adju¬ 
dicating (Summary Jurisdiction Rules, 1915, r. 3, Sched., Form 88). 
When an information or charge is dismissed or an offender is bound over 
under the Probation of Offenders Act, 1907 (7 Edw. 7, c. 17), the minute 
of adjudication entered in “ Dismissed [Bound over] P. 0. Act ” (Sum¬ 
mary Jurisdiction Rules, 1915, r. 5). 

Note (a). —The return referred to in original volume must contain the 
particulars required to be entered in the register (ibid., r. 9). 

To Keep Accounts. 

Note (g). — Ibid., rr. 10—13, Sched., Form 90. Where payments have 
been ordered to be made through an officer of a court of summary 
jurisdiction or some other person under the Criminal Justice Adminis¬ 
tration Act, 1914, s. 30 (1) (see Par. 1205, ante), or under the Affiliation 
Orders Act, 1914 (4 & 5 Geo. 5, c. 6), s. 1 (see title Bastardy, Pars. 707, 
770, ante), a separate account must be kept by the person to whom the 
money is ordered to be paid and the receipt and payment of moneys must 
be entered therein (Summary Jurisdiction Rules, 1915, r. 13). 

To whom Rendered. 

Note (j ).—See now S. J. Rules, r. 15. 

To Keep the Security Book. 

Note (/).—Summary Jurisdiction Rules, 1915, rr. 29, 34. 

Note (m). — Ibid., r. 34. 

Note (n). — Ibid., r. 35. 

Note (o).— Ibid., r. 26. 

(See original volume.) 

Convened Quarterly . . . General Sessions. 

Text and Note ( n ).—Repealed. See, instead, Criminal Justice Act, 
1925, s. 22, and Vol. IX., Par. 160, notes, ante. 

Note ( 5 ).— Repealed. See supra. 

(See original volume.) 

Where Held. 

Note (c).—F or amendment of these Acts, see now Criminal Justice Act, 
I925,s.23. 

Justices who may Sit. 

Text.—A s to the constitution of the “ appeal committee,” see S. J. 
(Appeals) Act, 1933, s. 7, Par. 1370, post. 

(See original volume.) 

Maiden Sessions. 

Note (i ).—Delete to a grand jury ” (A. J. Miscellaneous Provisions) 
Act, 1933, Sched. III.). 

As to assizes, see S. C. J. (Consolidation) Act, 1925, s. 78 ; Act 1933 
Sched. HI. 

Notes (j), ( k ).— As to assizes, see supra. 

(See original volume.) 
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Constitution of Court. 

Text.— For constitution of the court for appeals from cts. of S J see 
b. J. (Appeals) Act, 1933, s. 8 , Par. 1376, post. 


1309. 

1310 - 

1314. 


Time and Place of Holding Court. 

Note (a).—For scheme, see Stat. R. & 0„ 1932, No. 418. 
(Sec original volume.) 


1315. 

1316- 

1318. 

1319. 


Second Court. 

Note (a). He may also order a second court to hear appeals from cts. 
of S. J., see S. J. (Appeals) Act, 1933, s. 7 ( 8 ), Par. 1376, post. 

Note (e).-Amd. by ibid., s. 7 ( 8 ). 

(See origina-l volume.) 

Gustos Rotulorum. 

Xote ( 9 ). For repeals of the Acts of 1688 and 1871, see Local Govt. 
(Clerks) Act, 1931, Sehed. IV. 


1320. 


1321. 


1322- 

1323. 

1324. 


1325- 

1326. 

1327 . 


Clerk of the Peace in Counties. 

1 ext and Notes (u), (a). —Repd. His office is now separate from that of 
clerk of the C. C. (Local Govt, (Clerks) Act, 1931, s. 1 ; see Par. 732, ante). 
He is appointed by the Ct. (see infra) of Q. S. (s. 2 (4) ), but on a vacancy 
the C. 0. must notify the Ct. whether the clerk of the C. C. would be willing 
to accept the office of clerk of the peace (s. 2 (3) ); if the clerk of the C. C. 
is willing, and the Ct. do not appoint some other person within six months 
of the vacancy or such further period as the Secrotary of State allows, 
lie is deemed to have been appointed clerk of the peace by the Ct. as from 
the expiration of that period (s. 2 (4)). If he holds "both offices and 
voluntarily resigns one he vacates the other (s. 4 (1)). The office is 
vacant on the holder becoming incapable or also on reaching 65, but 
not if he is also clerk to the C. C., and in case of a pre-Act clerk not until 
lie is required to vacate the office (s. 4 (2) (a), (b) ). As to disputes, see 
s. 11 (4). He is not eligible for reappointment (s. 4 (3) ). 

The Ct. may dismiss him for misconduct in the execution of his office 
or misconduct rendering him an unfit or improper person to hold the 
office ; in this latter case he may appeal to the High Ct. In the case 
of pre-Act clerks this applies with the standing committee substituted 
for the Ct. and the offices are deemed to be one (s. 4 (5) ). 

A clerk holds office during good behaviour (s. 4(7)). The powers and 
duties of the Ct. under this Act must, except as resolved by the Ct., be 
performed by a committee consisting of the chairman of Q. S. and of the 
justices appointed by the Ct. to he members of the standing joint com¬ 
mittee (s. 12 ( 1 )); as to proceedings, sec s. 12 ( 2 ). 

This Act applies to the Duchy of Lancaster with the modifications in s. 13. 

Salary and Fees in Counties. 

Text and Notes ( d ), (r).—Repd. See ibid., s. 3 (1) (b); as to super¬ 
annuation of clerks, see s. 9 (2), Par. 732, ante. 

(See original volume.) 

Deputies and Assistants in Counties. 

Text and Notes (/), (m ).—For “ standing joint committee ” substitute 
“ Ct. of Q. S.” (Local Govt. (Clerks) Act, 1931, s. 7 (1)); as to this Ct., 
see s. 12 , supra. 

Text and Note (n ).—The remuneration is determined and paid by the 
Ct. of Q. S. or, on appeal, b} T the Secretary of State (ibid., s. 7 (2) (b) ); 
if appointed before 31st July, 1931, see s. 7 (3); as to superannuation, 
see s. 10, modified as to .Middlesex by s. 14, Sehed. III. ; also s. 17 (3). 

(See original volume.) 

General Duties in Counties. 

Text and Note (i).—Repd. The offices are now separate (Local Govt. 
(Clerks) Act, 1931, s. 1 ), and he exercises his duties as clerk of the peace 
(subject to relative enactments) as directed by the Ct. (see s. 12, supra) 
of Q. S. (s. 5 (2) ). The business here referred to (except registration 
matters repd. 1918) is the business of the clerk of the C. C. (Local Govt. 
Act, 1933, s. 101, Par. 733, ante). 
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Text and Note (it). —Repd. Records and documents relating to Q. S. 
and judicial business generally, must be in the custody of the clerk of the 
peace (Act, 1931, s. 5 (3); Act, 1933, Sched. XI., Pt. IV.). 

Note (1). — Ibid., s. 279 (2). 

(See original volume.) 

Duties as Taxing Officer, 

Text and Note ( e ).—See, instead, -ibid., s. 242, which refers to the 
examination of bills of costs incurred by a council of a county district, 
i.e., a non-cty. borough, U. D. or R. I), (s. 305). For remuneration of 
the clerk of the peace, sec Clerk of the Peace (Taxation Allowance) Order, 
1922. 

(See original volume.) 

Expenses . . . Fines Payable to Fund. 

Note (h ).— See also R. v. West Riding of Yorkshire Justices, [1918] 1 
K. B. 362. 

Note (/).—Now Local Govt. Act. 1933. s. 1K4 (1). 

Note (/).—Act, 1851, s. 11, so far as relates to clerks of the peace, repd. 
by Local Govt. (Clerks) Act, 1931, Sched. IV. 

Cost of Borough Sessions. 

Notes (/>?)—(ft).-—Now Local Govt. Act, 1933, b. IS7 (2). 


Contributions . . . 

Note (d). —As to the procedure on the grant of a separate court of 
quarter sessions to a county borough which had previously contributed 
towards the costs of assizes, quarter sessions, petty sessions, county 
coroners and registration, see North Riding of 1 or fa. C. C. v. M iddlesbrough 
C. B. C., [1913] 1 K. B. 93 ; varied, [1914] 2 K. B. S47, C. A. 

Note (e).—For matters to be taken into consideration on the redemption 
of expenses in consequence of a grant of Q. 8. to a C. Borough, see North 
Riding of Yorfa. C. C. v. Middlesbrough C. B. C ., supra. 

(See original volume.) 

Fees and Fines Payable to the Fund. 

Note (/).—Now J^ocal Govt. Act, 1933, s. 187 (1). 

(See original volume.) 


In Counties. 

Note (c). —See, further, Glamorgan Coal Co. v. Glamorgan Q. S. y Par. 775, 
note ( s), ante. 


County Quarter Sessions. 

Note (g). —Sub-sect, now Local Govt. Act, 1933, s. 101. 

(See original volume.) 

Offences not Triable. 

Text and Notes ( l) — (u ).—Some of these offences are now triable at 
quarter sessions ; for list, see Criminal Justice Act, 1925, s. 18, Sched. I., 
and Vol. IX., Par. 552, note (n), ante. 


(See original volume.) 

Order of the Court. 

Note (q). —See, further, R. v. Edgar (1913), 109 L. T. 416, C. C. A., 
where PrickeU v. Gralrex (1846), 8 Q. B. 1020, was not apparently brought 
to the notice of the court. 


Jurisdiction . . . Punishment. 

Note (s). —See, further, R. v. Hill , R. v. Churchman, [1914] 2 K. B. 386, 
C. C. A., cited in title Criminal Law and Procedure, Par. 1096, ante. 
Quarter sessions have no power to inquire whether a prisoner is in fact 
a rogue or vagabond ; they can only see whether he has been convicted 
as such. If a prisoner, therefore, has not been convicted as an incor¬ 
rigible rogue, quarter sessions act without jurisdiction in dealing with 
the case, and the defect is not cured by the order of quarter sessions 
reciting the facts and adding “ whereby " the prisoner “ became and he 
is accordingly adjudged ” an incorrigible rogue (R. v. Evans , [1915] 2 
K. B. 762, C. C. A.). The conviction should be proved by a witness who. 
with the certificate of conviction before him, can identify the prisoner as 
the person referred to in the certificate (R. v. Cope , infra). 
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1346 

( contd .). 


1347. 

1348- 

1349. 


Note (/). Che court must make an examination in the presence of 
ihe defendant of the circumstances of the case then before the court 
(B v. Cope (192o), 94 L. J. (k. b.) 662, C. C. A.), and consider what 

(1934°°98 J° p n 459 "c'c 4) maximum ’ is a PP ro P™te (B. v. Holding 

Matters Not Transferred to C. C. 

Text and Note (p).' —Delete. 

(See original volume.) 


1350. 

1351- 

1353. 

1354. 

1355 - 

1356. 

1357. 


County Police. 

Note (g ).—See Par. 1337, supra. 
(See original volume.) 

Highways. 

Note (a).—Delete 47. 

(See original volume ,.) 

Poor Law. 




Note (g). If and so far as these powers of overseers (see now Vol. 

XXIV., Par. 82, notes, post ) were made exercisable by guardians (now 

replaced by C. Cs. and C. B. Cs.), they are not affected by P. L. A., 1930, 
see ibid., s. 165 (4) (a). 

Note (h). —Repd. by Local Govt, Act, 1929, Sched. XII. 

Text and Note (t).—Repd. by P. L. A., 1927, as obsolete. 

1358. Prisons. 


1359- 

1360. 

1361. 

1362. 


1363- 

1365. 

1366. 


1367. 

1368. 


1369. 

1370- 

1373. 

1374. 


Note (m ).—This power is now exercised by the Secretary of State ; see 
Prison Act, 1877, s. 5, and Vol. XXIII., p. 23. 

(See original volume.) 


General Jurisdiction. 

Text. —See also Criminal Justice Administration Act, 1914, s. 37 ( 1 ). 

Jurisdiction in Particular Cases. 

Text and Notes. —For repeals, see the cross-references. 

Note ( 5 ). —See also R. v. Leeds Recorder , Ex parte Fowler (John) & Co., 
[1919] 1 K. B. 671 (costs of appeal). 

Note (d ).—Replaced by P. L. A., 1930, s. 97. 

(See original volume.) 


Second Court. Counties. Boroughs. 

Text. As to appeal committee and courts of appeal, see S. J. (Appeals) 
Act, 1933, ss. 7, 8 , Par. 1376, post. 

Note (p).— Alter to “ s. 168 ” ; for amdts., see Act, 1933, s. 7 (8). 
Note (g).— Alter to “ s. 168 (5). ,> 

(See original volume.) 


Effect of No Adjournment. 

Note (g). —For doubt as to t he power of the chairman to alter a sentence 
when there was no evidence of adjournment of the court, see R. v. Casey 
(1932), 23 Cr. App. 193. 

Right of Audience. 

Note (k). —Now Solrs. Act, 1932, ss. 43, 45 ; S. C. J. Act, 1925, s. 215 (I). 
Note (l).— Now Solrs. Act, 1932, s. 54. 

(See original volume.) 

General Right of Appeal. Where Right . not Arise. 

Note (a ).— The right of appeal to Q. S. is extended by C. J. Act, 1914, 
s. 37 (1), to any person aggrieved by any conviction of a court of summary 
jurisdiction in respect of any offence, who did not plead guilty or admit 
the truth of the information. See also Harris v. Cooke (1918), 88 L. J- 
(k. b.) 253. There is also a right of appeal where a person after pleading 
guilty or admitting the truth of the information is convicted (C. J. Act, 
1925, s. 25). 

Note (c).—B ut see now note (a), supra. 

See also R. v. Graham Campbell , Ex parte Ahmed Hamid Moussa , [1921J 

2 K. B. 473 (applicant, though admitting he was an Egyptian, did not 

admit he was an alien, and therefore guiltv of the offence : hence right of 
appeal). 
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1374 

(i contd .). 


1375. 


1376. 


1377. 

1378. 


Legal Aid. 

A person who desires to appeal against conviction or sentence or a 
probation order (S. J. (Appeals) Act, 1933, s. 2 (9) ) may apply to the 
convicting ct. or any other ct. of the division for legal aid, and if he has 
given notice of appeal the other party may also apply (s. 2 (1) ). If satisfied 
that the applicant’s means are insufficient, and by reason of the nature of 
the offence or of the sentence or of exceptional circumstances it is desirable 
in the interests of justice that he should have free legal aid the ct. may 
grant him “ an appeal aid certificate ” (s. 2(2)); see Rules, Form I). If 
refused he may apply to the appeal ct. either by letter addressed to the 
clerk of the peace stating the facts and grounds of application or in person, 
and that ct. (the chairman or deputy in case of application by letter to the 
cty. Q. S.) may grant the certificate (s. 2 (3) ) ; see Rules, Form E. 

As to assigning solicitor or solicitor and counsel, see s. 2 (4) ; S. J. 
Appeals (Counsel and Solicitor) Rules, Stat. R. & 0., 1933, No. 1118. For 
costs allowed, see No. 1119. 

As to costs payable out of the general rate or county fund, see s. 2 (5), ( 6 ). 
As to rules, see s. 2 (7), (S). 

Appeal from Sentence of Metropolitan . . Magistrate, 

Note ( d ).—A defendant who has pleaded guilty has the right of appeal 
( Mittdmann v. Denman , [1920] 1 K. B. 519). But not a person charged 
with an indictable offence specified in the Summary Jurisdiction Act, 
1879, Schcd. I., who elects to be tried summarily under s. 13, and pleads 
guilty (Moseley v. Public Prosecutions Director , [1920] 1 K. B. Ifi). See 
also JR. v. Graham Campbell, Ex parte Ahmed Iiamid Moussa , supra 
(sentenced to a month’s imprisonment and recommendation for deporta¬ 
tion : the recommendation is part of the penalty adjudged within Metro¬ 
politan Police Courts Act, 1839, s. 50). 

Court to which Appeal Lies. 

Text and Notes (e), (/ ).—Repd. The appeal must be made to a ct. of 
Q. S. having jurisdiction in the county, borough, or place for which the ct. 
of S. J. acted ( 8 . J. Act, 1879, s. 31 (i) (i.), subsid. by S. J. (Appeals) Act, 
1933, s. 1). 

Appeal Committee.—ill counties (not London) the powers and duties of 
Q. S. as respect appeals (see Act, 1933, s. 9 (1), (2) ) arc delegated to an 
appeal committee (s. 7 (J)), a standing committee in continuous session, 
whether Q. S. are in session or not (s. 7 (2) ). They arc appointed, from 
justices having special qualification for hearing appeals, by Q. S. who deter¬ 
mine the method, number, and procedure. The chairman and deputy arc 
appointed annually, except that if there is a paid chairman and deputy of 
Q. S. they must act. The committee when acting as a court must consist 
of 3—12 members. Different courts ina}’ sit at different times and places 
(s. 7 (3) ). For powers of the court, see s. 7 (4) ; clerk, s. 7 (5). 

For special provision where Q. S. is held for part of a county, see s. 7 ( 6 ). 

A recorder may hold a ct. for hearing appeals (s. 7 (7) ) and appoint 
an assistant recorder for a second court (s. 7 ( 8 ) ). 

In London the appeal ct. is constituted from a panel consisting of the 
paid chairman and deputy chairman of Q. S. and the chairman of, or failing 
his claim, a justice nominated annually by each petty sessional division 
exclusive of the City of London. The ct. must include the paid chairman 
or deputy, who may sit alono if no other panel member is present, see s. 8 . 

The provisions of ss. 7, 8 apply also to appeals under Lunacy Act, 1890, 
ss. 301—313, and P. L. A., 1930, s. 97 (Act, 1933, s. 9 (2) ). 

Rules of Procedure. 

Note ( g ).—For exception of poor law and lunacy, see S. J. Act, 1879, 
s. 31 (2) ; this and other provisions of the sect., infra , are substd. by S. J. 
(Appeals) Act, 1933, s. 1. 

Notice of Appeal. 

Text and Notes (h), (i ).—Now 14 days in all cases (ibid., s. 31 (1) (ii.) ) ; 
inconsistent provisions are repealed (Act, 1933, s. 10). 

Notes (j)—(1).— S. J. Act, 1879, s. 31 (1) (ii.); service, s. 31 (1) (x.). 

See also Ex parte Grafton Club (1912), 28 T. L. R. 473 ; sub nom. Ex 
parte Ashton (1912), 7fi J. P. 383; Edelsten v. London County Council 
[1918] 1 K. B. 81. 
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1379. Recognisances. 

Text and Note (m). —The time is now 21 days ; the recognisance is 
conditioned only c: to prosecute his appeal with diligence ” (s. 31 ( 1 ) (iii.) ). 

See also Par. 1276, note (n), ante. An appeal to Q. S. under the Poor 
Relief Act, 1743, s. 7, by a person aggrieved by a distress for non-payment 
of a poor rate is not an appeal from an “ order ” of a court of S. J. (R. v. 
Lincolnshire JJ. , [ 1912] 2 K. B. 413) ; see also R. v. London JJ., [1899J 
1 Q. B. 532. 


The recognisances must be entered into within the 21 days after notice 
of appeal even where the notice is given less than 14 days after the date 
of the decision (Ex parte Grafton Club (1912), 28 T. L. It. 473 ; sub nom. 
Ex parte Ashton (1912), 76 J. P. 383 ); see also Par. 1276, note (n), ante. 
As to corporations, see Leyton U. D. C. v. Wilkinson, Par. 1398, note (m), 


post. 

Text and Note (n). —S. J. Act, 1879, s. 31 (1) (iii.); the ct. must have 
regard to the purposo of the recognisance and appellant’s means (ibid.). 

Note (o). — Ibid., s. 31 (1) (iv.) ; recognisances under ibid, (iii.) and (iv.) 
may be combined in one (s. 31 (1) (v.) ). 

Forfeited Recognisances. —The ct. may discharge the recognisance or 
reduce the penalty, fix a date for payment or make payable instalments, 
and must fix the term of imprisonment (S. J. (Appeals) Act, 1933, s. 6)). 


1380. 


1381. 

1382. 
1383- 

1385. 

1386. 


1387. 


Entering the Appeal. 

Text and Notes.—E ntry not necessary. As soon as the appellant has 
complied with par. (iii.), supra , as to recognisance or security, the clerk 
to the ct. of S. J. must transmit (together with the decision appealed 
against, see S. J., 1915, r. 53 (2), Par. J261, ante) the notice of appeal 
and recognisance or statement of security to the clerk of the peace, who 
thereupon must enter the appeal and give notice to the appellant, to the 
other party, and to the clerk to the ct. of S. J. of the date, time, and place 
fixed for the hearing; notices may be sent by registered post to the last 
or usual place of abode (S. J. (Appeals) Act, 1933, s. 3 (1) ). 

For further provisions as to transmission of recognisance, see ibid., 
s. 3 (2), (3). 

Text and Note ( 5 ).— Abandonment of Appeal.—The appellant may 
now give written notice of abandonment not less than 2 days before the 
date of hearing ; the clerk must forthwith give notice to the other party 
and tlie clerk of the peace (ibid., s. 4 (1) ). Any justice acting for the 
division may issue process for enforcing the decision appealed against, 
costs and recognisance may be dealt with bv any ct. of 8 . J. for the division 
(s. 4 (2) ). 

(See original volume.) 

Respiting Appeals. 

Note (b ).—Now 8 . C. J. Act, 1879, s. 31 (1) (vii.). 

(See original volume.) 

Decision of Court. 

Text and Notes.—T he chuirman has a casting vote (S. J. (Appeals) 
Act, 1933, s. 7 (3) (e) (county) ; 8 . 8 (2) ( 0 ) (London) ). 

Powers of the Courts. 

Notes (?)—(/).— Now S. ,J. Act, 1879, s. 31 (1) (vii.) ; the court may 
award any punishment, more or less severe, which the ct. below imgi 
have awarded (s. 31(1) (viii.) ). ... 

As to amending a conviction, see Quarter Sessions Act, 1849 (1^ 

Yict. c. 45), s. 7 ; Smart v. Wilkins (1919), 83 J. P. 181. 


1388. 

1389. 

1390. 


Indorsement of Conviction or Order. 


'Text and Note (</).—See, instead, S. J. 
memorandum of the decision must be sent 
conviction or order (ibid.). 


Act, 1879, 
in all eases, 


s. 31 (1) («•)• A 

and endorsed on a 


(*See original volume.) 

Finality of Order of Court. t of 

Appeal on Point of Law.—A fter the determination by a cour ^ 
quarter sessions of any appeal against a conviction by a court of S. J. or 
sentence imposed on such a conviction, either party to the proceedings « ^ 
if dissatisfied with the determination of the court of quartci ses -10 
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1390 

(contd.). 


1391. 


1392. 

1393. 
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W 

being erroneous in point of law, make an application in writing to the court 
of quarter sessions at any time within seven days after the date of the deter¬ 
mination of the appeal to have a case stated for the opinion of the High 
Court on the point of law. Any such application may be made by deliver¬ 
ing it to the clerk of the peace, and for the purpose of the making of any 
such application the court of quarter sessions, if and so far as necessary, is 
deemed to have been adjourned until the next subsequent sitting of the 
court (Criminal Justice Act, 1925, s. 20 (1) ). The applicant, before the 
case is stated and delivered to him by the court of quarter sessions, must 
enter before a justice having jurisdiction in the county or place for which 
the court acts into a recognisance, with or without sureties and in such 
sum as the justice considers proper, having regard to the means of the 
applicant, conditioned to prosecute the appeal without delay and to 
submit to the judgment of the High Court, and pay such costs as may be 
awarded by that court, and the applicant before the case is delivered to 
him must pay to the clerk of the peace his fees for and iu respect of the 
case, and to the clerk to the justices his fee for and in respect of the recog¬ 
nisances (s. 20 (2) ). If the court of quarter sessions is of opinion that the 
application is frivolous it may refuse to state a case (except where the 
application is made by the A.-G.) ; if the court docs so and the applicant 
requires, the clerk of the peace must deliver to him a certificate of refusal, 
which must state the reasons for the refusal (s. 20 (3) ). On refusal the 
applicant may apply to the High .Court for rule calling on the court of 
quarter sessions and the other party to the proceedings to show cause why 
a case should not he stated, and the High Court may make such order on 
the application as it thinks fit (s. 20 (4) j. 

Costs. 

Note (d ).— S. J. Act, 1879, s. 31 (l) (vii.). Where they allow the appeal 
they may include in the costs to be paid by the respondent to the appellant 
the costs of the appellant in the ct. below or such fixed sum as they con¬ 
sider reasonable. In any case, instead of taxation, they may fix the sum 
to he paid by either party. Regard must be had to his means ( 8 . .1. 
(Appeals) Act, 1933, s. 5 (i) ). 

Where an appeal is abandoned any ct. of 8 . J. for the division may 
on application of the other party order the appellant to pay him his 
reasonable and just costs (s. 4 (2) ). 

The above costs are recoverable only summarily as a civil debt (ss. 4 (3), 
5 (2) ). 

Where an appeal and certificate (see Par. 1374, anti) has been granted 
th c ct. must make an order for the costs to he paid out of the general rate 

or the cty. fund, see s. 2 (5), (fi), ( 8 ). 

Where an appellant dies before the hearing, the magistrates cannot 
order the personal representatives to pay the costs of the appeal (It. v. 
Spokes. Ex parte Buckley (1912), 107 L. T. 290). See also It. v. Leeds 
Recorder, Ex parte Fowler (John) tfi Co., [1919] 1 K. Jk 071. 

With regard to costs where the Crown takes up the case of a private 
individual, the Irish courts have held that he ought to be indemnified 
against costs ; they therefore order the private individual to pay the costs 
where the prosecution fails, leaving it to him to settle the matter with 
the Crown (R. (Courtney) v. Emerson, [1913] 2 I. It. 377). 

Note (e ).—The court has power to make the order although the notice 
of appeal is irregular, and no appeal lies from the conviction (Ex parte 
Jay (1911), 75 J. P. (Journal) 644; compare R. v. Wiltshire Justices, 
Ex parte Jay, [1912] 1 K. B. 5G6, C. A.), or where the recognisances are 
not entered into within the prescribed time and the appeal, for that 
reason, is dismissed (R. v. OlamorgaTishire Justices (1890), 55 J. P. 39). 

Text and Notes (h), (i). —Delete “and direct . . . distress” (8. J. 
(Appeals) Act, 1933, Sched.). 

{See original volume.) 

Special Procedure. 

Note (m).—Sec also Par. 1374, ante. 

Note (/*).'—For rejieals, see title Rating. 


om cts. 


Text and Notes (*), (<).—This no longer applies to appeals fr 
of 8. J. (8. J. (Appeals) Act, 1933, Sched.). See Par. 1378, ante. 

When the Right of Appeal Exists. 

Note («/).—The new time limit (sec Par. 1399, infra) applies to cases 
stated under Act, 1879, as well as under Act, 1857 (Stat. R. & (_>., 1931, 
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1394 No. 747). The phrase in Act, 1879, is “aggrieved person”; in Aot, 

(contd.). 1857 ’ s * 2 > “ dissatisfied person”; thus, where an information fora 

11 miinal ofFence has been dismissed, the unsuccessful prosecutor may 
require a case stated as a “ dissatisfied person ” under this s. 2 (R v 
Newport (Salop) JJ., Ex parte Wright , [1929] 2 K. B. 416). 

Note (r).— Justices to whom powers have been delegated by a county 
council under the Cinematograph Act, 1909, cannot state a case (Huish v. 
Liverpool Justices, [1914] 1 K. B. 109); neither can justices sitting as a 
Judicial authority under the Mental Deficiency Act, 1913, s. 19 ( Newman v. 
/ osier (1916), 86 L. J. (k. b.) 360). See also City of London Corporation v. 
11 olff (1916), S6 L. J. (k. b.) 534 (power of alderman sitting at Guildhall 
Justice Boom to state case on application for licence to carry on employ¬ 
ment agency); Peagram v. Peagram , [1926] 2 K. B. 165 (power to state 
a case under Maintenance Orders (Facilities for Enforcement) Act, 1920). 

1\ote (a). The M. S. Act, 1894, s. 164, precludes the stating of a case 
(11 ills & Sons v. McSherry, [1914] 1 K. B. 616). See also R. v. Morn 
I-Iill Camp Commanding Officer, Ex parte Ferguson , [1917] 1 K. B. 176 (re¬ 
fusal of habeas corpus to question decision under Military Service Act, 
1916) ; Oaten v. Avty , [1919] 2 K. B. 278 (” determination ” by justices); 
Tyrrell v. Cole (1918), 120 L. T. 156 (non-proof of statutory order); 

1395- Warburton v. Stamp (1919), 88 L. J. (k. b.) 1170 (question of fact). 

1396. (See original volume.) 

1397. Procedure : Application to Justices. 

Notes (k), (l). —Summary Jurisdiction Rules, 1915, r. 52. Tlie limita¬ 
tion of seven days applies also to the leaving of the copies (It. v. Stoke-on- 

Trent JJ., [1926] 2 K. B. 401). 

1398. Recognisances. 

Note (m).—A corporation can enter into a recognisance by its duly 
authorised attorney, but such recognisance must clearly be on behalf of, 
and binding the goods of, the corporation (Leyton U. D. C. v. Wilkinson, 
[1927] 1 K. B. 853, C. A.). 

1399. Limitation of Time. 

Text and Note (r).—Repd. Stat. R. & O., 1934, No. 747. The time 
is now 10 days (R. S. C., Ord. 59, r. 22 (a)). See, further, Holland v. 
Peacock , [1912] 1 K. B. 154 (out of time wh ere case deposited in letter¬ 
box of the Royal Courts on the third day, but so late that not received 
at the Crown Office until the following day). 

Text and Note ( 5 ).—Repd., supra. The appellant must within 14 
days after receiving the case serve on the respondent written notice of 
the appeal and a copy of the case (Ord. 59, r. 22 (b) ). This is a condition 
precedent and cannot be waived (Duke of Atholl v. Read, [1934] 2 K. B. 
92, not follg. Simmonds v. Elliott, [1917] 2 K. B. 894) ; cf. Wills db'Sons 
v. McShcrry, [1913] 1 K. B. 20, where the ct. heard the appeal because 
it was impossible to serve the notice. 

See, further, Ilollidge v. Ruislip-Northicood Urban District Council 
(1913), 77 J. P. 126 (no notice within time); God man v. Crofton, [1914] 

3 K. B. 803 (service of notice and copy of case on respondent’s solicitor 
held sufficient). 

1400. Form of Special Case. 

Note ( 6 ).—A question of fact arising on the facts stated by the justices, 
but which was not taken before them, can only be taken before the 
Divisional Court if it is one which do evidence could alter. In such a 
case the Divisional Court is entitled to take the point and deal with the 
question of law, and the court cannot refuse to raise such a point merely 
because one of the parties has not taken it in the court below (Kates v. 
Jeffery, [1914] 3 K. B. 160). 

Note (d). —See also Walker v. Cummings (1912), 107 L. T. 304 (where 
one of six justices who heard the ease had gone abroad and did not sign 
the case stated 11 util after the prescribed period had elapsed) ; 

Wavertree Local Board (1894), 58 J. P. 654 ; Grocock v. Grocock, [19-0J 
1 K. B. 1 (where a magistrate agreed to state a case, but resigned be ore 
he signed it). 

Note (e).—See also Marsland v. Taggart, [1928] 2 K. B. 447 (case signed 
by two surviving justices out of three). As to extension of time, see, 
further, Walker v. Cummings, supra. 

100 



PARAGRAPH 

NUMBERS. 

1401. 
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1403. 


1404. 


1405- 

1406. 

1407. 


1408. 


1409- 

1411. 

1412. 


1413. 


1414. 


1415- 

1416. 
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(See original volume.) , . 

Right of Justices to Appear. 

Note (k ).—But they may be ordered to pay costs where in stating a 
case they have deliberately stated the facts incorrectly (Edge v. Edwards 
(1932), 4S T. L. R. 449). 

Powers of the High Court. 

Note (n). —This first section is now S. C. J. (Consolidation) Act, 1925, 
s. 24. 

Note (q ).—Where the justices have convicted a person on a wrong 
ruling of law, the court will not, semble , remit the case to be retried 
unless the justices, in the case itself, request this to be done in the event 
of their decision being wrong (Taylor v. Wilson (1911), 10 L. T. 44). 

Appeal to Court of Appeal. 

Note (s ).—These sections are now S. C. J. (Consolidation) Act, 1925, 
ss. 31 (1) (a), 63 (G). 

Note ( t ).—These sections are now ibid., ss. 31 (1) (f), 25. 

What is a Criminal Cause or Matter. 

Note (a ).—See also R. v. Wiltshire Justices , Ex parte Jay , [1912] 1 K. B. 
566, C. A. (order by quarter sessions, on a person who appealed against 
a conviction for wilfully damaging property and for trespassing on a 
railway, to pay the costs of the appeal, held an order in a “ criminal 
cause or matter ”) ; Wiffcn v. Bailey and Romford Urban Council, [1915] 

1 K. B. 600, C. A., cited'in title Malicious Prosecution and Procedure, 
Par. 1433, post ; R. v. Marlborough Street Police Magistrate, Ex parte 
Samuel (1919), 63 Sol. Jo. 300, C. A. (breach of regulations for manage¬ 
ment of Royal park). 

(See original volume.) 

When Mandamus will Lie. 

Note (k).— See also R. (Murphy) v. Cork Justices, [1914] 2 1. R. 249 
(application for rule nisi for a mandamus directing justices to stato a case 
refused, on the ground that the court was asked practically to quash an 
acquittal merely on tho ground that improper evidence was received in 
support of it) ; Ex parte Bruton (1914), 78 J. P. (Journal) 364 (rule nisi 
for a mandamus to justices to state a case in reference to their refusal to 
allow defendant to cross-examine the witnesses for the prosecution on r. 
charge of pretending to tell fortunes, and to allow him to argue his case). 

Principles upon which Rule Granted. 

Note (m). —Sec, further, Ex parte Trueman (1914), 78 J. P. (Journal) 
77 (application for a rule nisi for a mandamus to hear u summons refused 
where justices had acted within their discretion). 

Ministerial Acts. 

Note (q ).—See also R. v. Lancashire Justices, Ex parte Tyrer, [1925] 

1 K. B. 200, and Vol. III., Par. 770, note ( a ), ante. 

(See original volume.) 

When Remedy Appropriate. 

Note (j/).—See also R. (Rea) v. Davison, [1913] W I. R. 342 ; R. (Courtney 
v. Emerson, [1913] 2 T. R. 377, cited in title Crown Practice, Par. 289, 
note ( i ), ante. 

Purposes for which Granted. 

Note (n). —See, further, R. v. Morn Hill Camp Commanding Officer, 
Ex parte Ferguson, [1917] 1 K. B. 176, cited in title Crowi* Practice, 
Par. 105, ante. 

When the Appeal Lies. 

Note (r). — R. v. Machardy, cited in this note, now reported [1911] 

2 K. B. 1144, C. C. A. ; see, however, Felsteud v. R., [1914] A. C. 534, cited 
iu title Criminal Law and Procedure, Par. 515, note (/), ante. 

(See original volume.) 
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1417. 

1418- 

1422. 

1423. 


When the Writ will Issue. 

Note (t).— See also R. v. Wiltshire Justices, Ex parte Jay, [1912] I 
K. B. 566, C. A. 

(See original volume.) 

By Consent of Parties. 


Note (<). —The parties may consent to an amendment subject to the 
approval of tbo court (Toogood & Sons, Ltd. v. Green, [1932J A. C. 663, 669), 

Entry of Judgment. 

Note (a).—Now S. C. J. (Consolidation) Act, 1925, s. 25. 

Note (g).— See also Jones v. Hatherton, [1917] 2 K. B. 412, C. A. (costs 
in King’s Bench Division of licensing justices on case stated). 

Comparison with Case Stated at Petty Sessions. 

Note (l ).—But Kydd v. Liverpool Watch Committee was reversed, [1908] 
A. C. 372, a decision under the particular statute being held final. See, 

further, Wills & Sons v. McSherry, [1914] 1 K. B. 616, cited in Par. 1394, 

ante. 


1425. 

1426. 


(See original volume.) 

When Justices may State Case. 

Note (q). —Now S. C. J. (Consolidation) Act, 1925, s. 29. 

Note (t ).—See also Colchester Brewing Co., Ltd. v. Tendring Licensing 
Justices, [1916] 2 K. B. 126, C. A. 


1427. 

1428. 

1429. 


Form. 

Note (5).—This section is now S. C. J. (Consolidation) Act, 1925, s. 25 (2). 
(See original volume.) 

Function of High Court. 

Note (e ).—Now S. C. J. (Consolidation) Act, 1925, s. 25 (2). See, further, 
Hickton v. Hodgson (1913), 110 L. T. 380; Mitchell v. Croydon Justices 
(1914), 30 T. L. R. 526, cited in title Intoxicating Liquors, Par. 239, ante . 


1430. Appeal. 

Note (i).—Now S. C. J. (Consolidation) Act, 1925, s. 25 (1). 

Note (&).—Now ibid., s. 31 (1) (f). 

1431. Entry of Judgment. 

Note (l). —Now ibid., s. 25 (4). 

1432. Costs. 

Note (m ).— Now ibid., s. 25 (3). See also Jones v. Hatherton, supra . 
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NUMBERS. 

1433. 


1434- 

1436. 

1437. 


1438. 

1439. 
1440- 

1442. 

1443. 


1444. 


1445. 


1446. 

1447. 


1448. 

1449. 

1450. 


1451 . 


1433-1451 


MALICIOUS PROSECUTION AND 

PROCEDURE. 


What is Prosecution. 

Note (a).—Although a complaint under the Public Health Act, 1875 
(38 & 39 Viet. c. 55), s. 95, for failing to comply with a notice to abate a 
nuisance, is in a sense a criminal proceeding, the imputation conveyed 
by it does not necessarily and naturally attack the fair fame of the person 
on whom it is served ( Wiffen v. Bailey and Bomford Urban Council , [1915] 

1 K. B. 600, C. A.). 

Note ( j). —As from 1st January, 1915, the Debtors Act, 1869 (32 & 33 
Viet. c. 62), s. 16, as amended by the Bankruptcy Act, 1883 (46 & 47 
Viet. c. 52), s. 164, was repealed by the Bankruptcy Act, 1914 (4 & 5 
Geo. 5, c. 59), s. 168, and re-enacted by ibid., s. 161. 

(See original volume.) 

Prosecutor in Naval and Military Courts. 

Note ( r ).—See also B. v. Army Council , Ex parte Baccuser oft, [1917] 

2 K. B. 504, cited in title Crown Practice, Par. 185, ante. 

(See original volume.) 

Prosecution Preceded by Imprisonment. 

Note (e).—See also Jones v. Duck (1900), Times , 16th March. 

(See original volume.) 

Essentials to the Action. 

Note (k). —See, further, Wijfen v. Bailey and Bomford Urban Council , 
supra ; and Par. 1454 in original volume, p. 682, note (q). 

Proceedings Abroad. 

Note (n). —In line 5 of this note in original volume, read “ 1779 ” for 
“ 1799.” 

When Proceedings so Terminate. 

Note (p ).—See also Mills v. Kelvin and White , Ltd. (1913), 50 Sc. L. li. 
331 (where complaint was lodged with police authorities who stated, after 
investigation, that they did not intend t.o proceed with the matter). 

(See original volume.) 

The Malice must be Malice in Fact. 

Note (m). —See, further, Mills v. Kelvin and While, Ltd., supra. 

Note (n). —As to the difference between malice in fact and malice in 
law, see Shearer v. Shields, [1914] A. C. 80S. 

Comparison Between Malicious Prosecution and 
Libel. 

Note (o ).—See also Cruise v. Burke, [1919] 2 I. II. 182. 

(See original volume.) 

t 

Question One of Law and Fact. 

Note (r).—See also Cruise v. Burke, supra (finding of malice). 

Note (a).—In line 7 of this note in the original volume, read “ Dod ” 
for “ Dodd.” 

Where defendant acts on information given by others, and the 
principal informant is an accomplice and a dishonest person, the 
question whether defendant took reasonable care to inform himself of 
the facts should not be left to the jury unless there is some evidence 
of defendant not having made proper inquiries (Bradshaw v. Waterloiv & 
Sons, Ltd., [1915] 3 K. B. 527, C. A., where the court held that the judge 
was right in refusing to ask the jury whether defendants took reasonable 
care to inform themselves of the facts before instituting the prosecution 
and whether they honestly believed in the charge made, and in dismissing 
the action, as there was no dispute about the facts, and no further inquiries 
would have altered the facts in any way). 

Definition and Nature. 

Note (g).— See Bradshaw v. Waterlow Sons , Ltd., sumra 
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1452. 


1453- 

1459. 

1460. 

1461- 

1462. 

1463. 

1464. 

1465. 
1466- 

1469. 

1470. 


Upon what the Existence of Reasonable or Probable 
Cause Depends. 

Note (h). See Bradshaw v. Waterloo & Sons , Lid., supra (unsuccessful 
prosecution of plaintiff under the Prevention of Corruption Act, 1906 
(G Edw. 7, s. 34) : held that the facts having been laid before the Attorney- 
General to obtain his fiat, there was no absence of reasonable and probable 
cause when the Attorney-General had granted his fiat, and the facts were 
not shown to be unfairly put before him). 

Note (k ).—In order to make it reasonable to prosecute on an accom¬ 
plice s information there need not be such corroboration as would be 
sufficient to support a conviction, nor is it necessary to have corrobora¬ 
tion directly implicating plaintiff so long as the corroboration which 
exists supports the truth of the story as a whole (Bradshaw v. Waterlow 
d' Sons, Ltd,, supra). 

(See original volume.) 

_ % 

Further Cases in which Malice may be Inferred. 

Note (i). —See also Barrett v. Long (1851), 3 H. L. Cas. 395 (defamatory 
statements about plaintiff made by defendant over si^ years before). 

(Sec original volume.) 

Facts which do not Prove Malice. 

Note (/).—See also Thomas v. Russell (1854), 9 Exch. 764. 

(See original volume.) 

Evidence of Absence where . . Mere Suspicion. 

Note (l). —See Pars. 1450, ante, 1452, supra. 

(See original volume.) 

Damage which Must be Proved. 

Note (e). —See, further, Wiffen v. Bailey and Romford Urban District 
Council , supra. 


1471. 


1472. 

1473. 

1474. 


1475- 

1477. 

1478. 

1479- 

1481. 

1482. 

1483- 

1486. 

1487. 

1488- 

1489. 


Remedy Analogous to an Action for Malicious Prose¬ 
cution. 

Note (/).—For r. 24 and sect, write Ord. 46, rr. 23—25 (1925); S. C. J. 
(Consolidation) Act, 1925, s. 50 (1). 

Effect of Rule as to Damages. 

Note (n ).—See also Corbett v. Burge , I Varren and Ridgley , Ltd., infra. 
(See original volume.) 

Matters which the Plaintiff Must Prove. 

Note (a). —See also Corbett v. Burge, Warren and Ridgley , Ltd. (1932), 
48 T. L. R. 626 (judgment obtained for debt already paid ; carelessness, 
not malice). 

(See original volume.) 

Arrest under Writ Ne Exeat Regno. 

Note (t). —Re-enacted by Bankruptcy Act, 1914, s. 23. 

(See original volume.) 

Application and Nature of Remedy. 

Note (/).—Sec also McMnllan v. Bradshaw (1916), 50 I. L. T. 205. 

(See original volume.) 

Damage Implied. 

Note (c). —See also St. Clair (Owners) v. Audny (Owners), [1922J S. C. 85 
(salvors to pay expense of excessive bail) 

(See original volume.) 
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1 . 




4-6. 

7. 


8 - 12 . 

13. 


14. 

15. 

16. 


17-18. 

19. 


20-24. 

25. 

26. 


MARKETS AND FAIRS. 


Several Meanings of “Market.” 

Note (a). —For the fifth, sixth, and seventh lines of this note substitute 
“ In Latin instruments forum is often used for a market place, but 
mercatus is more often used, especially where market franchise as dis¬ 
tinguished from market de facto is meant. Nundince, really market 
days, usually means fair, but is occasionally used for market. ]t orum is 

a term sometimes used for market.” 

Note (e).—See, further, Chamngton Co., Ltd. v. Woodcr, [1914] A. C. 

71, 80, 92. 


Meaning of “ Fair.” 

Note ( h ).—See also Walker v. Murphy, [1914] 2 Ch. 293 ; affirmed, 
[1915] 1 Ch. 71, C. A. (annual temperance festival on a moor, where 

roundabouts, shows etc. were also held, not a fair). 

In Latin instruments feria or nundince are the words commonly used 
for a fair, apparently without distinction, though nundincB may some¬ 
times mean a market. 


Distinction between Market and Fair. 

Note {k).~ See, further, Walker v. Murphy, svpra , approving the 
judgment of Gaxnsford Bruce, J., in Collins v. Cooper (1803), 68 L. T. 

450. 

(See original volume.) 

Right of Public to Attend Market. 

Note (d).— The public have also the right to fix the manner m which 
their property shall be offered for sale and the purchaser and the prico 
ascertained, as, for example, by public auction (Nicholls v. Tavistock 
Urban Council , [1923] 2 Ch. 18). 


(See original volume.) 

Prescription. 

Note (a ).—A claim of right to expose goods for sale in a market place 
un a fair day, in answer to a charge of obstructing the highway, if bond 
fide , ousts the jurisdiction of the magistrates (A*. {Kennedy) v. County Cork 
Justices (1011), 45 I. L. T. 217). 


Lost Grant. 

Note (6).—See also A.-G. v. Horner (No. 2), [1913] 2 Ch. 140, C. A. 

(See original volume.) 

Local Act may Supplement or Extinguish Franchise. 

Note (e). —In the case of a new statutory franchise of market an 
intention may more readily be implied to negative or limit the rights of 
monopoly that would otherwise attach to the franchise than in the case 
where a statute continues an existing market ( Hailsham Cattle Market 
Co. v. Tolrnan, [1915] l Ch. 360 ; affirmed, [1915] 2 Ch. 1, C. A.). 

{See original volume.) 

Clauses Relating to Holding Markets. 

Note (c). —“ Sale within the meaning of the Markets and Fairs 
Clauses Act, 1847 (10 11 Viet. c. 14), s. 13, generally means the trans¬ 

action which takes place when the contract is made, and not when the 
goods are delivered {Lambert v. Rowe, [1914] 1 K. B. 38). 

{See original volume.) 

Bye-laws and Tolls. 

Text and Notes. —The Ministry' of Agriculture and Fisheries has 
been substituted for the Board, see Ministry of Agriculture and Fisheries 
Act, 1919 (9 & 10 Geo. 5, c. 91), s. 1. 


Transfer by Deed. 

Note (e).—Escheat was abolished by A. E. A., 1925, s. 45 (1) (d), and 
Intestates Estates Act, 1884, repealed by A. E. A., 1925, s. 56, Sched. 11., 
ns respects the estates of persons dying after 1925. On the death of any 
person after that year a franchise market vested in him passes to his 


26-78 

PARAGRAPH 

NUMBERS. 

26 

( canid .). 


27. 

28. 

29. 

30-47. 

48. 

49. 

50. 


51-52. 

53. 


54-58. 

59. 


60. 


61-74. 

75. 


76-78. 
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personal representative, see ibid., ss. 1 ( 1 ), 3 ( 1 ); and if he died intestate 

•>s nexfuf F SUCh l m ![ kCt f 7 t + h ° Ut Icavin S any person entitled to succeed 
as next of kin under the statutory trusts (see ibid., ss. 45 - 47 ), the market 

P '\ lth , the rest of . the residuary estate of the intestate (see ibid. 

33 (4) > as h °™™canha to the Crown, or Duchy of Lancaster, or to the 
Duke of Cornwall, as the case may be (ibid., s. 46 (1) (vi.) ). See title 
Descent and Distribution, Vol. XI., ante. 

Local Authorities. 

Aote (!). Replaced by Local Govt. Act, 1933, s. 172; definitions, 

OUt). 


(See original volume.) 

Newly Created Boroughs. 

Note (n).— Replaced by ibid., s. 132 . 

(See original volume.) 

Enlargement of Market Place. 

Note (/;).—See also A.-G. v. Horner (No. 2), supra. 

Dedication Subject to Market Rights. 

Note (/). See also A.-G. v. Horner (No. 2), supra. 

Market Lawfully Held on Highway, not a Nuisance. 

Note (to).—A s to the jurisdiction of justices on a claim of right to 
expose for sale goods on street during fair, see If. (Kennedy) v. Cork 
Justices, [1913] 2 I. R. 391. 

(See original volume.) 

Purposes for which Bye-laws may be Made. 

Note (v). —See Sutton Harbour Improvement Co. v. Foster (1920), 89 
L. J. (k. B.) 829 ; Sviton Harbour Improvement Co. v. Foster (No. 2) (1920), 
89 L. J. (ch.) 540, C. A. (bye-law against gutting fish in harbour market: 
valid). A bye-law which prohibits sales by auction or prohibits them 
without the consent of the market authority is invalid ; t he case of Collins 
v. Wells Corporation is in effect overruled by Scott v. Glasgow Corporation 
(Nichoils v. Tavistock Urban District Council , [1923] 2 Oh. 18). 

(See original volume.) 


Weighing of Cattle. 

Note (A).—Also Market and Fairs (Weighing of Cattle) Act, 1926. 

*1 ext and Note (m). J his restricted ground of exemption no longer 
applies ; the power of the Minister of Agriculture and Fisheries to exempt 
any market or fair from the requirements of the Act of 1887 as to the 
maintenance of facilities for weighing cattle, and the power under the Act 
of 1891, s. 4, to exempt an auctioneer from the requirements of that sect, 
in respect ol the sale of cattle at a mart, may be exercised respectively with 
respect to any market or fair and with respect to any auctioneer where the 
circumstances are, in the Minister s opinion, such as to render the enforce¬ 
ment of those requirements inexpedient (Market and Fairs (Weighing of 
Cattle) Act, 1926, s. 2). As to the compulsory disclosure of weight on sale 
by auction, see Vol. I., Par. 1034, ante. 

Note (o).— See, further, Knott v. Stride (1913), 109 L. T. 181, cited in 
title Agriculture, Par. 648, ante. 


Tolls in Respect of Weighing Cattle. 

Note (/).—For old Sched. specifying tolls substitute Market and Fairs 
(Weighing of Cattle) Act, 1926, Sched. (ibid., s. 3). 


Annual Returns . . . 

Text and Notes.— .See, instead. Local Govt. Act, 1933, s. 244 (2) (d), 
(•U (4), (5). 

(See original volume.) 


Nature- of Toll. 

Note (a).—See also A.-G. v. Horner (No. 2), [1913] 2 Ch. 140 , C. A. 
(in the absence of custom or prescription or individual contracts to the 
contrary, tolls held payable by buyers and not by sellers). 

(See original volume.) 
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PARAGRAPH 

NUMBERS. 


79. 


80-94. 

95. 


96-98. 

99. 


VOL. XX.— Markets and Fairs. 79—130 

Reasonableness. ,. 

Note (r).—See also A.-G. v. Homer (1912), 28 T. L. R. 522 (no obligation 
on franchise owner to publish list of charges). 

{See original volume.) 

Grants of Exemption by Crown. 

Note (6).—See, instead, Local Govt. Act, 1933. ss. 262, 264. 

{See original volume .) 

Nature of Disturbance. 

Note («■).—See also Morpeth Corporation v. Northumberland Farmers 
Auction Mart Co., Ltd., infra. There may be an actionable disturbance 
where buyers intercept sellers on their way to the market and purchase 
goods from them, and though no tolls may be leviable (Loughrey v. Dolu rty, 

[1928] I. R. 103, 0. A.). 


100 - 102 . {See original volume.) 

103. When Damage must be Proved. 

Note (b ).—See also Morpeth Corporation v. Northumberland Farmers 
Auction Mart Co., Ltd., [1921] 2 Ch. 154 (injunction may be granted 
where the disturbance arises from an unauthorised market held apart 
from charter, even though the ancient market be a market without tolls 

and there be no proof of damage). 

104 What Constitutes a Rival Market. 

Note (d).— See also Morpeth Corporation v. Northumberland Farmers 
Auction Marl Co., Ltd., supra. 


105-107. 

108. 


{See original volume.) 

Effect of Incorporation. 

Note (d). —See, further, Lee v. ]Valtocks (1914), 111 L. T. 573 (hawker 
who had taken out excise licence under the Hawkers Act, 1888 (51 & 52 
Viet, c. 33), held not exempt from the necessity of having a licence under 
;i local Act for the purpose of the sale of articles in a market place in 
respect of the sale of which the corporation was entitled to take a toll). 
Note {g ).—See also Lambert v. Ilovje, [1914] 1 K. V>. 38, cited in L ai. 19, 

ante. 

Exemptions : Sales in Shop or Dwelling Place. 

Note {h). —See, further, Ha it sham Cattle Marled (o. v. lohnan , [19lo] 
1 Ch. 360 ; affirmed, [1915] 2 Ch. 1, C. A. (sales by auctioneer of cattle 
and horses on land in his own occupation within the limits over which 
plaintiff company’s rights extended ; held that the sales did not amount, 
to the setting up of a rival market, but came within the words of the 
exception in° plaintiffs’ Act, “Every person who shall . . .sell . . . 
except on any land or in any building belonging to him or in his occupa¬ 
tion,” because the exception gave not merely exemption from the penalties 
and* prohibition implied in them, but also gave exemption from any 
general prohibition against the excepted acts that would otherwise be 
fnfciTed from the creation of a statutory market). 


109-120. {See original volume.) 

121. Custom of City of London. 

Note {b ).—A sale to the shopkeeper is not a sale in market overt 
{Ardath Tobacco Co. v. Oc.lcer (1930), 47 T. L. R. 177). 

122-130. {See original volume.) 
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MASTER AND SERVANT. 


What the Relation Imports. 

Note (a).—See also Be Cole, Cole v. Cole, [1919] 1 Ch. 218 (absence on 
mmtary service not inconsistent with continuance of employment). 

A°te (6)—The employment of curates or assistant curates in the 
Church of England is not “ employment ” within the meaning of the 
-National Insurance Act, 1911 (1 & 2 Geo. 5, c. 55), Part I. (Be National 

nsurance Act, 1911, [1912] 2 Ch. 563) nor is the employment of ministers 
° 11C . ni ^ ( l Methodist Church nor the employment of ministers under 
probation of the Wesleyan Methodist Church by the Conference of either of 
those Churches, or bv the circuit to which the ministers are attached (Re 
employment of Ministers of United- Methodist Church, Be Employment of 
Ministers (under Probation) of Wesleyan Methodist Church (1912), 107 
L : 143 )/ iVs to assistants to ministers of the Church of Scotland and 

o the united Iree Church of Scotland, and student and lay missionaries 
of both of the above churches, see Scottish Insurance Commissioners v. 
Church of Scotland , [1914] S. C. 16. It has been held in Ireland that 
pupil trenchers and monitors in National Schools are under a contract of 
service with the Commissioners of National Education and therefore liable 
to be insured compulsorily (Be National Insurance Act, 1911 (Pupil 
Jiadicrs and Monitors ), [1913] 1 I. R. 219), but that poor law officers are 
not so employed, nor liable to be insured (Be Employment of Poor Law 
Officers (1913), 47 I. L. T. 29; see, however, National Insurance Act, 
1913 (3 & 4 Geo. 5, c. 37), s. 6 ) ; resident physicians and surgeons, non¬ 
resident house physicians and house surgeons, clinical assistants, or super¬ 
visors for the administration of anaesthetics in an infirmary are not 
employed under a contract of service, the managers having no control 
over the medical staff in their treatment of patients (Scottish Insurance 
Commissioners v. Edinburgh Boyal Infirmary (1913), 50 Sc. L. R. 495); 
nor is a doctor employed by the guardians of the poor (in Ireland) a work¬ 
man within the Workmen’s Compensation Act, 1906 (6 Edw. 7 , c. 58), s. 13 
(Murphy v. Enniscorthy Union Guardians, [1908] 2 I. R. 609, C. A.). See 
also Hughes v. Quinn , [1917] 2 I. R. 442, C. A. (expert well-sinker held not 
to be a servant within last-mentioned Act). 

Relation to Third Party. 

Note (d).— See also Finlay v. Tullamore Union Guardians, [1914] 2 
I. R. 233, C. A. (workman employed by board of guardians who had 
right to direct his work and dismiss him at their pleasure, but subject to 
the approval of the Local Government Board in respect of his engagement 
and remuneration, held the servant of the board of guardians); Down 
County Council v. Irish Insurance Commissioners, [1914] 2 I. R. HO 
(workmen employed by contractor repairing roads for county council, 
such workmen being appointed by the county surveyor and liable to 
dismissal by him on just complaint from the contractor and paid at a 
rate of wages prescribed by the council ; held that the workmen were for 
the purposes of the National Insurance Act, 1911 (1 & 2 Geo. 5, c. 55), 
the servants of the contractor and not of the council); Hill v. Beckett, 
[1915] 1 K. B. 578 ; Fletcher Moore v. Irish Insurance Commissioners, 
[1916] 2 I. R. 70 n., cited in title Work and Labour, Par. 1610, note (s), 
post. 

Note (/).—A person employed in a business carried on by a limited 
company the managing director, secretary, and chief shareholder of 
which lives on the premises and personally superintends the business, is 
the servant of the company and not of the managing director, secretary, 
and chief shareholder (Booth v. Helliwell, [1914] 3 K. B. 252, cited in 
title I odd and Drugs, Par. 33, ante); see also Higginson v. Blackwell 
Colliery Co. (1914), 84 L. J. (k. b.) 1189, C. A., cited in Par. 311 , post. 

Remuneration. 

Note (< 7 ).—A mate who is engaged by the captain of a barge on a profit- 
sharing basis is in the employment of the captain and not of the owners 
(Standing v. Eastwood & Co. (1912), 106 L. T. 477, C. A. ; Hoare v. Barge 
“ Cecil Bhodes ” (Owners) (1912), 5 B. W. C. C. 49, C. A.). 

Employment. 

Note (&).■ See also Wilmerson v. Lynn and Hamburg Steamship Co., 
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PARAGRAPH 

NUMBERS. 

131 

{contd .). 


VOL. XX. -Master and Servant. 131—161 

Ltd. (1913), 109 L. T. 53, C. A.: Ainslie x. Leith Dock Commissioners, 
[1919] S. C. 676 ; Societe Maritime Francaise v. Shanghai Dock and 
Engineering Co ., Ltd. (1921), 90 L. J. (p. o.) 85, P. C., Par. 621, note (d), 
'post; Bain x. Central Vermont Railway Co., [1921] 2 A. C. 412, P. . , 
Bull & Co. x. West African Shipping Agency and Lighterage Co., LI927] 

A. C. 686, P. C. 


132. Method of Work. 

Note (ti).—S ee also Be Ashley and Smith, Ltd., Ashley v. 7 he Co., 
[1918] 2 Ch. 378. 

133. Bailor and Bailee. 

Note (r). —See also Smith v. Horlock (1913), 109 L. T. 196, 0. A., 
distinguishing Boon x. Qnance (1909), 102 L. T. 443, C. A. ; Kelly \. Mass 
Evans ” (Owners), [1913] 2 I. R, 385, C. A. (sailor serving under master 
sailing on the profit-sharing system, held a workman) ; Associated Portland 
* Cement Manufacturers (1910), Ltd. x. Ashton, [1915] 2 K. B. 1, , C. *_•» 
VoJ. XXVI., Par. 45, note (b), post; Bygraves x. Dicker , [1923] 2 K. 15. 

585, Vol. XXVII., Par. 02S, note (t), post. 

Note (t ).—Sec also Turnbull v. Wieland (1916), 33 T. B. R* 143 (droicr 

held to be a servant and not an independent contractor). 


134. 


135-136. 

137. 


Contractor and Servant Distinguished. 

Note (b).— See further, O'Donnell v. Clare. County Council (1913). 
47 I. L. T. 41, C. A. (owner of horse and cart employed by defendants 
for carting stones for highway purposes at so much per day held not a 
contractor) ; Turnbull v. Wieland, supra ; Performing Bight Society, Ltd. 
v. Mitchell and Booker (Palais de Danse), Ltd., [1924] 1 K. B. 762 (band as 
servants), Par. 330, post; Park v. Wilsons and Clyde Coal Co., [1928] S. U 
121 (brusher to drive a stone mine was a servant) ; Templeton v. W. Parkin 
Co. (1929), 22 B. W. C. C. 110, C. A. ; Be Bailey (1933), 49 T B. R. 195 

(barge master and mate). 

(See original volume.) 

Characteristics of Menial Servants. 

Note (a).—See also Me Unemployment Insurance Act, 1920, Me Junior 
Carlton Club, [1922] 1 K. B. 100, Vol. XXVIII., Par. 1570, post. 


138-140. 

141. 


142-149. 

150. 


151. 

152-155. 

156. 


157. 

158. 


(See original volume.) 

Infant’s Contract Binding if on the Whole Beneficial. 

Note (c). —See also Dillingham v. Harrison, [1917] W. N. 305. 

Note (/)•—See also Dillingham v. Harrison, supra. 

[See original volume.) 


Local Authorities. 

Text and Notes. —See, instead, Bocal Covt. Act, 1933, 
XIX., Par. 553, ante. 





Contracts Exempt from Stamp Duty. 

Note (p ).— For “ miner ” in this note read minor.” 

(See original volume.) 

Proof of Custom. 

Note (c).—See also Meek x. Port of London Authority. (1918] 2 Ch. 96, 


C. A. 

(See original volume.) 


Wages. 

Note (k).— Sec, further, Hurt v. Sheffield Corporation (1916), 85 B. J. 
(k. b.) 1684 (a master agreed that his servants should, in each calendar 
Year, not in each year of the servant’s service, be entitled to a holiday, 
and a servant, whose last holiday was in June, 1914, was dismissed in 
August, 1915 : held that the servant was not entitled to a week’s wages in 
)i(;u of the holiday). See also Vol. VII., Par. 716, ante ; and see Stretch v. 
Scout Motors, Lid. (1918), 87 B. J. (k. b.) 1006, C. A. 


159-160. (See original volume.) 

161. Temporary Absence of Servant through Illness. 

Note (i).— Davies v. Ebbw Vale U. D. C. (1911), reported 75 J. P. 533. 
See also War bur ton v. Co-operative Wholesale Society , Ltd., Par. 194, 
note (o), post. “ Sickness ” in an agreement to pay wages during sickness 
was field to include incapacity whether due to accident or disease (Maloney 
v. St. Helens Industrial Co-operative Society, [1933] 1 K. B. 293, C. A.). 
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162-171 

PARAGRAPH 

NUMBERS. 

162. 


163. 


164-165. 

166. 


167. 


168-170. 

171. 



Voluntary Absence of Servant without Due Notice. 

Note (ra).—See also Ilealey v. Sociele Anonyme Franchise Rubastic, 

[1917] 1 K. 13. 946 (servant dismissed for misconduct held entitled to 

recover arrears of salary due) ; further cited Par. 191, note (b), post. 

Note (p). See also Healey v. Societe Anonyme Franchise Rubastic, 
supra. 


Computation of Wages of Pieceworkers. 

T ext and Notes.— By Checkweighing in Various Industries Act, 1919 
(9 & 10 Geo. 5, c. 51), workmen in certain industries are secured the right 
to check weights of material produced; the industries are in effect the 
production or manufacture of iron or steel, including founding etc.; the 
loading or unloading of goods into and from vessels ; the manufacture of 
cement and lime ; and any other industry to which the Act is extended 
by the Secretary of State ; see, further, Par. 1549, post. 

As to the right ot the employer to employ “ time studiers ” to observe 
piece workers, see Davies v. R. Johnson and Nephew, Ltd. (1934), 51 
T. L. It. 115. 


(See original volume.) 

Express or Implied. 

Note (e). —Tn the contract between mineowners and miners there is an 
implied term that in the event of the mine becoming dangerous without 
fault on the part of the owner no wages are payable during the time reason¬ 
ably required to put the mine into a safe condition (Browning v. Crumlin 
Valley Collieries, [1920] 1 K. B. 522). 

Note ( h ).—See also Marbc v. George Ediuardes {Daly's Theatre), Lid., and 
//. Clayton & J. Waller v. Oliver, Vol. XXVII., Par. 809, note (g), post. ~ 

Restrictions on Freedom of Contract. 

Membership of Trade Union.—A local or public authority cannot 
make it a condition of employment that an employee must or must not be 
a member of a trade union ; see, further, Trade Disputes and Trade Unions 
Act, 1927, s. 6 (1), and Vol. XXVII., Par. 1173, post. 

General Rule. 

Note (p ).—See, further, Mason v. Provident Clothing and Supply Co., 
Ltd., [1913] A. (J. 724 ; Continental Tyre and Rubber (Great Britain) Co., 
Ltd. v. Heath (1913), 29 T. L. R. 308 (reasonableness of covenant) ; Konski 
v. Feet, [1915] l Ch. 530 ; Millers, Ltd. v. Steedman (1915), 84 L. J. (k. b.) 
2057, O. A. ; Morris {Herbert), Ltd. v. Saxelby, [1916] 1 A. 0. 688, cited in 
Vol. XX\ 11., Pars. 1072, 1095, 1105, post; Hepworth Manufacturing Co. 
v. Ryott, [1920] 1 Ch, 1, C. A. ; Spence v. Mercantile Bank of India Ltd. 
(1921), 37 T. L. R. 745, C. A., Vol. XXVII., Par. 1085, note (k), post; 
Clarke, Sharp db Co., Ltd. v. Solomon (1921), 37 T. L. R. 176, C. A., and 
Bowler v. Lovegrove, [1921] 1 Ch. 642, Vol. XXVII., Par. 1125, notes (e) 
and {g), post ; Rely-a-Bell Burglar and Fire Alarm Co. v. Eisler, Vol. 
XXVII., Par. 1080, notes (6), (c), post. 

Note (r). —See also Great Western and Metropolitan Dairies, Lid. v. 
Gibbs (1918), 34 T. L. R. 344; Ropeways, Lid. v. Hoyle (1919), 88 L. 3. 
(ch.) 446 ; Vincents of Reading v. Fogdcn (1932), 48 T. L. R. 613 (employ¬ 
ment not confidential). 

Note (a).—See also Nevanas ( S. V.) & Co. v. Walker and Foreman, [1914] 

1 Ch. 413 (agreement by manager of meat importing business, limited at 
time of agreement to Australasian meat, not to carry on business of meat 
importers in the United Kingdom for one year after determination of 
agreement, held unenforceable) ; Eaxtes v. Russ, [1914] 1 Ch. 468, C. A.; 
Ropeways, Ltd. v. Hoyle, supra ; Vol. XXVII., Pars. 1072, 1)00, post. 

Note (5).—See also Caribonum Co., Ltd. v. Le Couch (1913), 109 L. I* 
385, 587, C. A. (covenant not to take employment in the British Empire or 
on the Continent of Europe for five years after leaving plaintiffs emp °) 
enforced by injunction). 

(See original volume.) 

Deduction on Account of Absence or Leaving Work. 

Note (m ).—As to the statutory deductions from a workman s wages 

under the National Health Insurance Act, 1924, see Vol. XXVI11-? PP* 
889, 905 el scq. 
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PARAGRAPH 

NUMBERS. 

172. 

173. 

174. 

175-182. 

183. 

184. 

185. 

186. 
187. 


188. 

189. 

190. 


VOL. XX.—Master and Servant. 172—190 
Infants’ Wages. . . , , 

Note {p ).—As to the statutory deductions from the wages of intant 
workman over sixteen years of age under the National Health Insurance 

Act, 1924, see Vol. XXVIII., pp. 889, 905 et seq. 

General Hiring. „ 

Note ( q ).—See also Cayme v. Allan , Jones Co. (1919), 35 1. L. ft. 45.1. 
Note (t). —See also Cayme v. Allan, Jones dc Co., supra. 

Yearly Remuneration. 

Note (d).—See also Cayme v. Allan, Jones & Co., supra . 

(See original volume.) 

Winding up. 

Note (n).—See also Reigate v. Union Manufacturing Co. (Ramsbotlom), 
[1918] 1 K. B. 592, C. A. (agency for fixed term). 

Repudiation. 

Note (b).— Dismissal, with a week’s wages in lieu of notice, is not a 
wrongful dismissal so as to entitle a servant to treat a covenant not to 
enter into similar employment as rescinded (Dennis (IF.) & Sons, Ltd. 
v. Tunnard Brothers and Moore (1911), 56 Sol. Jo. 162; Konski v. reel, 

[1915] 1 Ch. 530). 

Formation of Hiring for a Year. 

Note (e) —See also Re an Indenture, Marshall (Sir Herbert) «i- Sons, 
Ltd. v. Brinsmead (John) <L Sons, Ltd. (1912), 106 L. T. 460 (contract for 
a fixed term, and thereafter subject to termination by twelve months 
previous notice) ; Costigan v. Gray Bovier Engines (1925), 41 T. L. R. 372, 
C. A. (“for twelve months and thereafter until determined by three 
months’ notice ” ; three months’ notice could be given either during or 
after the twelve months, provided the engagement lasted at least twelve 
months) ; folld. in IF. Jacks <i: Co. v. Palmers Shipbuilding and Iron Co. 
(1929), 98 L. J. (k. b.) 366, C. A. ; and see title Agency, Par. 481, ante. 

Notice in Domestic Service. 

Note (k). —See Lindsay v. Queen's Hotel Co., [1919] 1 K. B. 212. 

Reasonable Notice in Absence of Custom. 

Note (p).— See also Hann v. Plymouth Corporation (1910), 9 L. G. R. 61 ; 
Wallers v. Hughes (1913), 48 L. Jo. 340 (termination of employment oi 
Baptist minister); Hamilton v. Bryant (1914), 30 T. L. R. 408 (agree¬ 
ment to pay mental specialist £500 for the care and maintenance of 
patient payment once a quarter; held that a right to give a reasonable 
notice was‘implied, and found by the jury that three months’ notice was 
a reasonable notice) ; Grundy v.Sun Printing and Publishing Association 
(1916), 33 T. L. R. 77, C. A. (in the absence of any express agreement or 
custom jurv’s finding that editor was entitled to twelve months’ notice 
held not unreasonable) ; Levy v. Qoldhill, [1917] 2 Ch. 297 (an agent on 
commission, who was not subject to any contract of employment, was 
therefore not entitled to any notice) ; Payzu v. Hannaford, [J918] 2 K. B. 
348 (machinist not entitled to leave without reasonable notice) ; McCabe. 
v. Pathe Frcres Cinema, Ltd. (1919), 35 T. L. R, 313 (one month held 
sufficient for editor of film reel) ; Wilson v. Ucclli (1929), 45 T. L. R. 395 
(private tutor ; three months ) ; Savage v. British India Steam Navigation 
Co. (1930), 46 T. L. R, 294 (ship’s chief officer; twelve months). As to 
workmen engaged from day to day, see Price v. Guest, Keen and A ettlefolds, 
[1918] A. C. 760 ; Re Rubel Bronze and Metal Co. and Vos, [1918] 1 K. B. 

315. . r 1 

As to the effect of resignation of a minister as from a future date, see 
Nick son v. Dolphin (1911), 56 Sol. Jo. 123, Vol. IV., pp. 252 et seq. 

Crown Servants. 

Note (q ).—As to the power of poor law guardians to dismiss officers 
w ithout notice, see also Lloyd v. Bermondsey Guardians (1912), 29 T. L. R. 
84. 

Misrepresentation of Status . . . 

Note (r).—See also Hands v. Simpson, Puivcett Co. (1928), 44 T. J,. R. 
295 (commercial traveller ; no obligation to disclose motoring offences). 

Disobedience to Orders. 

Note (s). —Sec also Walters v. Hughes, supra (dismissal of Baptist 
minister for disobedience) ; Thompson v. British Benia Motor Lorries, Ltd. 
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PARAGBAPH 

NUMBERS. 

190 

( contd.). 


191. 


192-193. 

194. 


195. 


196 

197. 

198. 


199-205. 

206. 


207-211. 

212 . 


213-214. 

215. 


216. 


217. 

218. 








Y' i&m 


(1917), 33 T. L. R. 187, at p. 188 (power in contract to dismiss for dis¬ 
obedience). 

Xote (2).—See also Re Rubel Bronze and Metal Co. and Vos , supra. 

Note (a).~ Apprvd. in Bouzourou v. Ottoman Bank , [1930] A. C. 271, 
P. C. (disobedience to order to transfer to distant branch bank: no 
personal danger shown ; dismissal justified); Ottoman Bank v. Chakarian, 
[1930] A. C. 277, P. C. (personal danger ; dismissal not justified). 

Misconduct in Business. 

Note (/,).—Sec Biggie v. Ogston Motor Co. (1915), 84 L. J. (k. b.) 2165 
(plaintiff s emplo 3 ’ment was subject to his carrying out his duties to the 
satisfaction of the directors of defendant company ; held, plaintiff having 
been dismissed, that if the dissatisfaction of the directors was real and 
genuine, although not reasonable, the company was justified in dismissing 
plaintiff) ; Thompson v. British Berna, Motor Lorries, Ltd., supra (failure 
to render proper accounts) ; Hands v. Simpson, Fawcett dc Co., supra 
(conviction of motoring offence not a ground for terminating employment); 
Savage v. British India Steam. Navigation Co. (1930), 46 T. L. R, 294 
(negligence of ship’s captain). 

Apart from concealment amounting to fraud, a servant is under no duty 
to disclose his misconduct to his master (Healey v. Societe Anonyme 
Frangaise Ruhastic, [1917] 1 K. B. 946, at p. 947 ; Bamsden v. David 
Sharratt cb Sorts (1930), 35 Com. Cas. 314, H. L., at p. 319 ; Bell v. Lever 
Bros., [1932] A. C. 161). 

(See original volume.) 

Illness. 

Note (o). —See also Warburton v. Co-operative Wholesale Society, Ltd., 
[1917] 1 K. B. 663, C. A. (absence of workman in receipt of compensation 
for injury received held not to terminate employment). 

Conduct Incompatible with Duty or Prejudicial to 
the Master’s Business. 

Note (p). -See also Crahnm v. Baton (R. d • S.), [1917] S. C. 203. 

(See original volume.) 

Condonation. 

Note (/).—See Par. 212, note (n), infra. 

Functions of Jury. 

Note (h). —See Higgle v. Ogston Motor Co. (1915), 84 L. J. (k. b.) 2165 
(employer held justified in dismissing a servant, his dissatisfaction, 
although unreasonable, being real and genuine). 

(See original volume.) 

Misconduct no Discharge of Contract. 

Note (q). —See, further, Waterman v. Fryer , [1922] 1 K. B. 499, V r ol. 
XVII., Par. 191, note (k), ante. 

(See original volume.) 

How Far Wages Forfeited. 

Note (n). —See Hanley v. Pease and Partners, Ltd., [1915] 1 K. B. 698 
(where employers declined to dismiss workman for hi9 breach of contract 
and elected to continue contract as a continuing one ; held that they had 
no right to suspend workman for one day, or in other words deprive him 
of his wages for one day). 

(See original volume.) 

Breach during Service. 

Note (a). —See also Be Bubel Bronze and Metal Co. and Vos, supra. 

Conditions Enabling Servant to Sue. 

Not?: (/).—The contract may have provided for an investigation the 
effect of which could not be ignored by the parties, see Caven v. Canadian 
Pacific Bail. Co. (1925), 95 L. J. (r. c.) 23, P. C. 

Remedies of Servant. 

Note («/).—See also Dennis (W .) 6s Sons, Ltd. v. Tunnard Brothers 
and Moore, supra ; Par. 184, note (5), ante. 

(Sec original volume.) 

Measure of Damages. 

Note (e). See, however, Lindsay v. Queciis Hotel Co., [1919] 1 K* 

212 (board wages recovered). 
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PARAGRAPH 

NUMBERS. 

218 

(conid.). 

219-222. 

223. 


224-231. 

232. 

233. 

234. 

235. 


VOL. XX—Master and Servant. 218—247 

Note (i/).— See also Re Newman (R. S.), Ltd., Raphael's Claim, [19161 
2 Ch. 309, C. A.; Re Rubel Bronze and Metal Co. and Vos, supra. 

Note (h ).—See also Manubens v. Leon, [1919] 1 K. B. 208. 

(See original volume.) 

Summary Jurisdiction. 

Note (r).—See also Price v. Webb (1913), 77 J. P. 333 (liability of 
employer for alleged loss arising from failure to return insurance card). 

Note ( 5 ).—A court of summary jurisdiction has power under the 
Employers and Workmen Act, 1875 (38 & 39 Viet. c. 90), ss. 3, 4, to 
deal not only with the strict and teclmical claim which one side or the 
other makes in the dispute, but to deal with all claims which in the course 
of the hearing it may turn out have been made by the workman against 
the master or vice versa. (Hanley v. Pease and Partners, Ltd., [1915] 1 K. B. 
598, where it was held that justices had full power to treat a claim as 
one for damages for breach of contract and not as one lor damages for 
wrongful dismissal without an amendment). 

(See original volume.) 


Apprentices. 

Note (/).—See also Dillingham v. Harrison , [1917] W. N. 305 (insuffi¬ 
ciency of wages held not to render contract unenforceable). 

Domestic Servants. 

Note (i ).—But circumstances may arise in which it is the master s duty 
to call in the panel doctor and take such other steps to relieve the servant as 
are reasonable and practicable (ADKeating v. Frame, [ 1921J S. C. 382). 

Note (g). —See also Summcrlee Iron Co., Ltd. v. Thomson, [1913] S. C. 
(J.) 34 (no deduction from wages for sums to become due for occupation 
of house after right to occupy ceases). 

Extent of the Master’s Duty. 

Note (//.).—See also, further, Jones v. Canadian Pacific Hail. Co. (1913), 
110 L. T. 83, P. 0. (breach by employers of statutory duty to employ 
trained men) ; Cole v. De Trajford (No. 2), [191S] 2 K. 1>. 523, C. A. , 
Par. 23(3, infra. 

“Volenti non fit Injuria.” 

Note (l). —See also Cole v. De Trajford (No. 2), supra ; Monaghan v. 
lihofles (W. H.) & Son, [1920] 1 K. B. 4S7, C. A. ; Baker v. James Bros. &■ 
Sons, Ltd., [1921] 2 K. B. (374, Par. 258, note (/i), post. 

Note (m).—Bass v. Hendon Urban District Council (1911), 28 T. L. R. 8, 
cited in original volume, reversed (1912), 28 T. L. R. .317, 0. A. : and see 
title Negligence, Vol. XXI., p. 3G(3. 


236. Breach of Statutory Duty. 

Note (d). —See Jones v. Canadian Pacific Hail. Co., supra ; Davies v. 
Owen (Thomas) & Co., [1919] 2 K. B. 39 ; Wheeler v. New Merlon Board 
Mills, Ltd., [1933] 2 K. B. 6(39, 0. A. 

237-241. (See original volume.) 

242. Implied Duty. 

Note (< 7 ).—See, further, lie Famalina Development Corporation, Ltd., 
[1914] 2 Ch. 271, C. A., cited in title Agency, Par. 417, ante . 

243-245. (See original volume.) 

246. Implied Term. 

Note (e).—See also British Heinfurctd Concrete Engineering Co., Ltd. v. 
Lirul (1917), 86 L. J. (cii.) 48(3 (use of special information acquired 
during employment to obtain patent; employers held entitled to benefit) ; 
Graham v. Paton (H. Ck S.), [1917] S. C. 203. 

Note (h ).—As to the liability of the master to his clients in such a 
case, compare Easton v. Hitchcock, [1912] 1 K. B. 535. 

Note (i).— See also Amber Size and Chemical Co., Lid. v. Menzel, 
11913] 2 Cli. 239 (ex-servant restrained from promising or disclosing 
information as to secret process acquired during employment and 
remembered afterwards) ; Alperton Rubber Co. v. Manning (1917), 86 L. J. 
(cn.) 377 (order for delivery up of book containing trade formulae of 
secret processes and all copies and extracts). 

247. Competition in Business. 

Note (/).—See also Alperton Rubber Co. v. Manning, supra (injunction 
not extended to secret processes known to defendant before entering 
plaintiffs 1 employment). 
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PARAGRAPH 

NUMBERS. 

248. 

249. 


250-251. 

252. 


253. 

254. 

255. 


256. 


257. 


258 . 


Laws of England Supplement. 


(See original volume.) 

Embezzlement etc. 

Note (r).—For the effect of an agreement to refrain from taking 
criminal proceedings in respect of moneys embezzled by the servant 
provided he returns it, see Lamson Paragon Supply Co., Ltd. v. MacPhail, 
[1914] S. C. 73. 

(See original volume.) 

Extent of Duty. 

Note (q ).— The master is only responsible for his personal negligence ; 
he does not warrant that the plant is safe, but onh' undertakes that he will 
use reasonable care to see that it is safe ; this duty he may fulfil by appoint¬ 
ing competent delegates ; see Fanton v. Denville, Par. 255, note (j ), post. 
Note (r). —Consd. in Fanton v. Denville, supra. 

Note (a ).—See also Canadian Pacific Railway v. Frechette, [1915] A. C. 
<s71. But contributory negligence is a defence (Flower v. Fbbw Vale 
Steel, Iron and. Coal Co., infra). 

Note (b ).—See also Wheeler v. New Merton Hoard Mills, Ltd., [1933] 
2 K. B. 669, C. A. 

Note (c).— Black v. Fife Coal Co., may now be cited in support of the 
law as stated in the text, the decision of the Court of Session having been 
reversed by H. L., sub nom. Butler (or Black) v. Fife Coal Co., Ltd., [1912] 
A. C. 149 ; and see title Negligence, Vol. XXI., p. 424. See also Davies 
v. Owen (Thomas) d- Co., [1919] 2 K. B. 39 (fencing of machinery) ; Wheeler 
v. New Merton Board Mills, Ltd., suj)ra. 


Liability Depends upon Extent of Interference. 

Note (e).—Expld. in Fanton v. Denville, infra. 

(See original volume.) 


Liability to Maintain Proper Plant and Competent 
Servants. 

Note (//).—A master is not bound to adopt at once all the latest 
improvements and appliances, and it is a question of fact in each case, 
was it in the circumstances a want of reasonable care not to have adopted 
them ? (Toronto Power Co., Ltd. v. Paskwan , [1915] A. C. 734, P. C.). 


Effect of Delegation of Duty. 

Note (j ).—If he has used reasonable care in selecting a competent 
delegate to provide and use the plant, and is ignorant of any failure oi 
defect, lie is not responsible for the negligence of such delegate in th( 
provision and use of such plant (Fanton v. Denville, [1932] 2 K. B. 309 
C. A., distghg. or dbtg. Toronto Power Co., Ltd . v. Paskwan, supra ; Colt 
v. De Trafford (No. 2), [191SJ 2 K. B. 523; Ijaubach v. Co-optimists 
Entertainment Syndicate, Ltd. (1926), 43 T. L. R. 30). 


Liability Varies according to Danger, and Skill of 
Servants Employed. 

Note (k). Murphy v. Ross, [1920] 2 I. R. 199 (no warning to young 
boj 7 invited by defendant’s foreman to go on cart to show way). 

Effect of Delegation. 

Note (/).—For “ being competent” read “being in common employ¬ 
ment with the injured person and being competent.” Bee also Fanton v. 
Denville, supra. 


Effect of Contributory Negligence. 

Note (m ).~See Canadian Pacific Railway v. Frechette, [1915] A. C. 
871, P. C. (unsuccessful action, the accident being entirely due to 
respondent’s disregard of a prohibition). The defence also applies to 

breach of a statutory duty, see Flower v. Ebbw Vale Steel. Iron and Coal 
Co., and Vol. XXI., Par. 763, note (q), post. 


Volenti non fit Injuria. 0 

of CCvjCNF i hiotl y- Uham (1920), 90 L. J. (k. B.) 309 (the doet 
there is Dersnml ° nSt - Catharine Docks Co., does not apply w 
premises of tlle ma «ter in failing to provide pr< 

K. b. 674 nke T C<?9) ; Baher T- James Bros • * Sons, Ltd., [192 

motor car defective to^q 0 ^ 118CaSe ( master negligent wh ®' 

his knowledge injured servant: servant’s knowh 
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PARAGRAPH 

NUMBERS. 

258 

{contd.). 

259. 


260. 


261. 

262. 


263. 


264. 

265. 


266. 


267-269. 

270. 


VOL. XX.—Master and Servant. 258—270 

of defect not conclusive against him that he had voluntarily undertaken 

the risk). For criticism of Baker s Case see Fanton v. Dcnville (supra). 
at p. 310. 

“ Actio Personalis Moritur cum Persona.” 

Text and Notes (jp), ( q ).— Rights of action survive, see Law Reform 
(Miscellaneous Provisions) Act, 1934, s. 1, title Executors. 

Definition of Doctrine. 

Not?: (*•).—Delete last case ; the doctrine applies to infants, sec Bass v. 
Hendon U. D. C. (1912), 28 T. L. R, 317, C. A. ; Vol. XXL, p. 405, note (c). 
See also Hayward v. Drury Lane Theatre and Moss ’ Empires, [1917J 2 K. K. 
899, 0. A. 

For further discussion of the doctrine, sec Fanton v. Dcnville, supra ; 
Ewart v. Polytechnic Touring Assoc., [1933] 1. R. 230. 

As to keeping a dangerous dog, see Knott v. London CL C\, [1934) 1 

K. B. 126, 0. A. 

(See original volume.) 

Doctrine Applies to Servants in Different Positions. 

Note (b ).—See also Thom v. Hutchison, Ltd., Vol. XXVT., Par. 779, 
note (o), post (pilot and engineer). 

Note (d ).—Sec Ferguson v. North British Rail. Co., [1915] S. C. 566 
(platelayer and negligent engine driver). 

Relationship to One Master Essential. 

Note (h ).—See also Williams v. Linotype and Machinery, I Ad. (1914), SI 

L. ,T. (i\. b.) 1620, cited in Par. 266, note (l), post. 

(Bee original volume.) 

Workman Lent by One Master to Another. 

Note (f).—Richards v. Payne (1908) (unreportcd), cited in original 
volume, was heard by the Court of Appeal on 27th November, 1908, 
the order in the appeal being dated 2nd December, 1908; see also 
Wilmerson v. Lynn and Hamburg Steamship Co., Ltd., [1913] 3 K. B. 931, 
C. A. ; Samuels v. Townsend (1916), 32 T. L. R. 356, cited in Par. 621, 
note (b), post. See also A indie v. Leith Dock Commissioners, [1919] S. C. 
676 (craneman engaged to help stevedores) ; Socidtd Maritime Franchise 
v. Shanghai Dock and Engineering Co., Ltd. (1921), 90 L. J. (p. C.) 85, 
p £ p. ir (j21, note (d), post ; Bain v. Central Vermont Railway Co., 

[1921] 2 A. C. 44 2, P. C. 

Temporary Transfer of Service. 

Note (£)._See also Wilmerson v. Lynn and Hamburg Steamship Co., 

Ltd., and Ainslie v. Leith Dock Commissioners , supra. 

Effect of Voluntary Assistance. 

Note (/)._ Bass v. Hendon Urban District Council (1911), 28 T. L. R. 8, 

cited in original volume, reversed (1912), 28 T. I,. It. 317, 0. A. ; see also 
Par. 260, ante ; Houghton v. Pilkington, [1912] 3 K. B. 308 (injury to 
person invited by servant to enter master’s conveyance) : Williams v. 
linotype and Machinery, Ltd., supra (plaintiff injured whilst assisting 
servants of defendants, who had been engaged by plaintiff's employers to 
effect certain repairs, held entitled to recover, the jury finding that 
plaintiff had not voluntarily assisted, but had helped at the request of 
defendant's servant for the benefit of his own employer) ; Hayward v. 
Drury I.anc Theatre and Moss' Empires, [1917] 2 K. B. 899, C. A. (dancer 
injured while taking part in rehearsal as a volunteer in the expecta¬ 
tion of receiving engagement held entitled to damages) ; Murphy v. Ross, 

11920] 2 I. R. 199 (boy invited by defendant’s foreman to go on cart to 
show way) ; Hcarman v. Bickfords, Ltd. (1920), 36 T. L. R. 818 (boy, not 
quite of full mental capacity, asked by carter to lead horse). 

(See original volume.) 

Wilful Act of Servant. 

Note ( 2 ).—-See, however, Lloyd v. Grace, Smith d> Co., [1912] A. C. 716 
(where the decision of the Court of Appeal referred to in the note was 
reversed); Bowie's Trustees y. Watson, [1913] S. C. 326 ; Muir's Executors 
v. Craig's Trustees , [1913] S. C. 349, cited in titles Agency, Par. 450 
note (n), ante ; Mortgage, Par. 610, post. 

Note (a).—Compare Lloyd v. Grace , Smith & Co. y supra 

h.l.s.— 25 11 
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271-304 

PARAGRAPH 
NUMBERS. 

271. Act not Within Scope of Employment. 

Note (b). —See, further, Lloyd v. Grace, Smith <£• Co., supra. 

Note (c).—S ee also M‘Adam v. City and Suburban Dairies, Ltd., [1911] 
S. C. 430 (slander uttered servant not within the scope of his employ¬ 
ment). 

Note (d). —See also Lloyd v. Grace, Smith & Co., supra (as to the true 
meaning of “ master’s benefit”). 

Note (e).—See, further, Ricketts v. Tilling (Thos .), Ltd., [1915] 1 K. B. 
044 ; 31 T. L. R. 17, C. A. (held that it was a question for the jury 
whether a driver of an omnibus had committed a breach of his duty to 
sec that, if he allowed another person to drive the omnibus, that person 
was a competent driver) ; Terrill v. Parker and Thomas (1915), 32 T. L. R. 
48, cited in title Agency, Par. 450, note (?*), unte . 

Note (g). —See also Lloyd v. Grace, Smith <{.• Co., supra, per Lord 
Loreburn, L.C., at p. 725. 

272-276. (See original volume.) 

277. Negligence must be Proved as well as Defect. 

Note (l). —See also Cole v. Da Trafford (No. 2), [1918] 2 K. B. 523, C. A. 

278. (See original volume.) 

279. Defect in a Way. 

Note (p). —There is a defect in the condition of the works and ways 
when from any cause they are in a condition which renders them unfit for 
the uses for which they were designed, to which they were intended to be 
put, and are in fact being put (James Nimmo cf; Co. v. Connell, [1924] 
A. G. 595, H. L. (Sc.) (accumulation of gas owing to failure to inspect) ; 
illustrations given in McQijJin's Case considered unsound). See also 
Robertson v. Kinneil Cunnel and Coking Co., infra. 

Temporary Negligent User. 

Note (s ).—For criticism of this case, see James Nimmo <6 Co. v. Connell, 
supra. 

280-284. (See original volume.) 

285. Unfit for Use Authorised by Employer. 

Note (e).—Improper or incautious use of plant which is perfect in itself 
may constitute a defect in the condition of the plant (Robertson v. Kinneil 
Cannel and Coking Co., [1932] S. C. (H. L.) 14). 

286. Defect must be Due to Negligence of Employer. . . 

Note (k). —See also M'Millan v. Barclay , Curie rt- Co., Ltd., [1912] 
S. C. 263 (accident to boy working on the unfenced deck of a ship in 
course of construction). The “ person entrusted ” may be a mere fellow- 
vorkman, and not necessarily a foreman or one in a position of superior 
___ responsibility (Robertson v. Kinneil Cannel and Cokina Co., supra). 

287-298. (See original volume.) 

299. Limit of Damages. 

Note (o).—See also Taff Vale. Rail. Co. v. Jenkins, [19131 A. C. 1 
(where deceased was not earning at the time of the accident). ' 

300. Meaning of “ Earnings.’’ 

Note (p).— See also Great Western Rail. Co. v. Helps, [1918] A. C. 
1 *^1» R* L. (railway porter s tips held to be included in earnings). 

301. Limit of Claim under Fatal Accidents Act, 1846. 

Note (r).—As to the Maritime Conventions Act, 1911 (1 & 2 Geo. 5, 

C ' 57 ’ S ' 8 ’ 8Ge tltle Admir alty, Par. 92, ante. 

302. (See original volume.) 

303. ‘ ‘ Workman. ’ ’ 

T f , urther > Wra y v - Taylor Brothers «fc Co., Ltd. (1913), 109 

,‘i , * ’ (man suffocated whilst sleeping on works in cottage 

! y en f ree . * con tract held a “contract for services,” not a 

contract of service 5 ). 

304. Duties of Manual Labour. 

r 19^ 1T 2 Reid v - British and Irish Steam Packet CoLtd.. 

o, t 6U l C * A ‘ (dock foreman not a “ workman ”) ; Jagues v. 

(Owners), [1921] 2 A. C. 339 (the special conditions 

of liic n,v, i S em P^°3 7 ment did. not so affect the main and substantial object 

bv wiv oyraent a f master of a tug as to turn it into an employment 
bv way of manual labourV 
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(See original volume.) 

Employer, Who is. 

Note (?).—See, further, Richards v. Wrexham and Acton Collieries, Ud., 
Dames v. Same [1914] 2 K. B. 497, C. A. ; overruled in part in Hooky v. 
Butterley to., Ltd., [1916] 2 A. C. 63 (colliery company held employer of 
holer receiving wages from stallman), and distinguished in Charm v. 
Dalton Mam Collieries, Ltd., [1916] 1 A. C. 612 (colliery company held 
c ! n P! oyer ^ er receiving wages from collier) ; Higginson v. Blackwell 
( olhery Co. (1014), 84 L. J. (k. b.) 1189, C. A. (dayman afc colliery paid by 
stallman, who received from the owner the wages due to whole gang and 
paid the daymen: held that plaintiff could not recover against colliery 
company, payment to the stallman, who had absconded, being a payment 
to plaintiff); Ainslie v. Leith Dock Commissioners, [1919] S. C. 676; 
title Work and Labour, Vol. XXVIII., at p. 875. 

(See original volume.) 

Assessment . . . under . . . Act of 1906 (now 1925). 

Text and Notes (m), (A- —For extended provisions, sec now Workmen’s 
Compensation Act, 1925 (infra), s. 29 (2), and Par. 431, notes, post. 

(See original volume.) 

General Obligation upon Employers of Labour. 

Text and Note (e).—This Act and amending Acts were coasolidaled 
and replaced by the Workmen’s Compensation Act, 1925 (hereafter denoted 
by W. C. A., 1925), which came into operation on 1st May, 1926, but does 
not in any case apply to accidents before 1st Jan., 1924 (s. 50 (1) ). It 
has been amended by W. C. A., 1926 ; Workmen’s Compensation (Silicosis 
and As best os is) Ad, 1930; W. C. A., 1931, and W. (\ (Coal Mines) A., 
1934. 

Note (/).—See also Cross v. Whitehead Aircraft Co., Ltd. (1918), 87 
L. J. (K. b.) 702 (effect of offer of suitable work at old rate of wages). 

Employment within the Act. 

Note (h). —See Par. 131, note (b), ante. 

Note (*).—Now W. C. A., 1925, s. 3(1), which includes a person plying 
for hire with any vehicle or vessel obtained from the owner, under a 
contract of bailment other than hire purchase, in consideration of the 
payment of a fixed sum or share in the earnings or otherwise. For the 
inclusion of certain persons employed for any game or recreation, sco 
Par. 329, note (d), pod ; persons other than the crew employed on ships, 
Par. 331, note (/), post ; certain share fishermen, see Par. 329, note (/), 
post. 

Contract of Service or of Apprenticeship. 

Note (&).— Now W. C. A., 1925, s. 3 (1). See, further, Wibnerson v. 
Lynn and Hamburg Steamship Co., Ltd., [1913] 3 K. B. 931, C. A. ; Wray 
v. Taylor Brothers <0 Co., Ltd., supra ; Kemp v. Lewis, [1914] 3 K. B. 543, 

C. A. (held that no contract of service, express or implied, was created by 
occasional help given by a quarryman in the summer evenings to a farmer 
getting in his hay, who gave him for his trouble beer and sometimes supper 
or tea) ; Liscoe v. Henry, [192G] I. IL 137 (father as volunteer substitute) ; 
Bobbey v. Crosbie ( W. M.) & Co., Ltd. (1915), 85 L. J. (k. b.) 239, H. h. 
(respondents employed W. to supply a gang to unload sulphur ; applicant, 
one of the gang, injured ; held, the sacks for unloading being supplied by 
respondents and payment per ton being made to W., who divided the 
money between the gang, that applicant was respondents’ servant and 
entitled to compensation) ; Richards v. Pitt (1915), 84 L. J. (k. b.) 1417, 

C. A. (as a general rule, and apart from the circumstances of any particular 
case, there is no contract of service between the ownor of a hop-field and 
Xhv members of the family whom the person, with whom he has cxpresslv 
contracted, may think fit to bring to the hop-fields) ; Bray v. Kirkpatrick 
d: Sons (1919), 53 1. L. T. 81 (carter using own horse and cart). 

Note (/).—See also Lennon v. Wexford County Council (1913) 48 I I T 
40 (rate collector held not a workman) ; Ryan v. Limerick Rural District 

Council (1920), 13 B. \\ . C. (J. o56, (J. A. (so also a rent collector) • Under 
wood v. Perry <L- Son, Ltd. (1922), 15 B. W. C. C. 131 C A (tL f! . 

trol; further the fact that the work cannot be delegated is not coneLive 

cm. • L. J 377, C. A,,' ri! 
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dispersal of wreck) ; Dow v. M i Neill, [1925] S. C. 50 (nurse ; contract 
for services) ; Roberts v. Gardner & Sons (1928), 21 B. W. C. C. 154, C. A. 
(part-time agent for benefit society : contract of service) ; Watson v. 
Government Instructional Centre (1928), 21 B. W. C. C. 174, C. A. ( i trainee 
not a workman). As to bailees, see now Par. 327, note (?'), ante. 

Illegal Employment. —A claim to compensation could not be founded 
on a contract of service or apprenticeship which was illegal ( Pounteney v. 
Turton (1917), 34 T. L. R. 103, C. A.), and not merely voidable (M'Lelland 
v. J. and P. Hutchison , [1919] S. 0. G8). But by W. C. A., 1925, s. 3 (3) 
(re-enacting the amendment made in 1918), if it appears to the judge of the 
county court or other person by whom the claim is to be settled that the 
contract was illegal lie may, if having regard to all the circumstances he 
thinks it proper to do so, deal with the matter as if the injured person had 
been working under a valid contract. 


Persons Excluded from the Act. 


Note (m ).—Now W. C. A., 1925, s. 3 (2). 


Where Remuneration Exceeds £350 per Annum. 

Text and Note ( n ).—Now W. C. A., 1925, s. 3 (2) (a), but substitute 
“ £350 ” for “ £250 ” in respect of accidents occurring after 31st Dec., 1923 
(W. C. A., 1923, s. 30). As to the words otherwise than by way of manual 
labour,” see Par. 304, note (c), ante, and original and Vol. XXVIII., Par. 
1611, note (l), original. See also Williams v. S.S. Maritime (Owners), 
11915] 2 1\. B. 137, C. A. (ship’s captain paid £20 per month, and provided 
the ship was left free of all damage and claims for twelve months, a bonus 
of £48 per annum, but, failing so to do, the bonus to be forfeited and 
his wages reduced to £16 per month, and his board and accommodation 
on the ship being worth £45 10s. ; held, the ship having been totally 
lost, that the captain had failed to keep the ship free of damage, that 
the gratuity was therefore forfeited and the wages reduced to £16 per 
month, that the captain’s wages on that basis amounted to a sum not 
exceeding £250 per annum, and that the county court judge was not 
entitled to take into consideration the fact that the shipowner did not 
always enforce his right to reduce the salary, unless there was real fault 
on the captain’s part). 


There must be a contract of employment which, unless determined by 
notice or by some extraneous fact such as death or destruction of the 
subject-matter of the contract, will last a year and produce a remunera¬ 
tion of over this amount per annum (per Scrutton, L.J., in Griffith v. 
Penrhyn Castle (Owners of Railing Ship), [1917] 1 K. B. 474, C. A. (wages 
payable for six months or less at a rate exceeding £250 per annum not 
within the exception) ), followed in Thomson Co. v. Mackay (1921), 14 
B. W. C. 0. 143, II. L., Par. 455, note (q), post, and reaffirmed in Reid v. 
British and Irish Steam Packet Co., Ltd., [1921] 2 K. B. 319, C. A. ; Kerswell 
v. Perry d * Co. (1924), 17 B. W. 0. C. 198, C. A. 

As to evidence required to show that “ expenses ” reduce the total 
remuneration below £350, see Skidmore v. Bullock, Ixide & Co. (1928), 21 
B. W. C. C. 199, C. A. 

Note (c).—S ee also Great Western Rail. Co. v. Helps, [1918] A. C. 141, 
II. L. (railway porter’s tips held to be included in earnings) 

• O /* 

Persons in Casual Employment. 

Text and Note (d). Add “ not being a person employed for the pur¬ 
poses of any game or recreation and paid through a club.” The text thus 
altered is re-enacted by W. C. A., 1925, s. 3 (2) (b), but the addition only 
applies to accidents occurrmg after 31st Dec., 1923 (W. C. A., 1923, s. 30). 

s o ser\ ice o documents where proceedings are taken against such 
employers, see W. C. R. 38a. 5 

v. M'Donnell (1913), 47 I. L. T. 229 (plasterer repair- 

(1913 WT* T be T° n | m ooo 0 , pubIican : claim disallowed) ; Kelly v. Buchanan 
diaoonrifW^'i f ’ 7? (labourer engaged by shopkeeper to repair houses 

OOsTosT tT-'o ? hop; Claira disallowed; BargeweU v. Daniel 
H warrJ; ; Smith v * ***** (1915), 84 L. J. (k. b.) 697, 

in cutting trim G ™ P ^ at weekly wages year after year by respondent 
claim allowerh s ^dtmg timber during the season for the work : 

enZed to tW FT™ V * C °"’ P^O] A. C. 781 (farm labourer 
L C Jo. 59. h tCh h ° USe : claim allowed ) J Reeves v. Cove (1922), 57 
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.Note (c). There is a state of facts where it. is clear that the employment 
is permanent; there is equally a state of facts where it is clear that the 
employment is not permanent; where there is a state of facts between these 
two so that the question is reasonably debatable, it is a question of fact for 
the arbitrator to decide, see Knight v. Buchnill (1913), 6 B. W. C. C. 160 ; 
Stoker v. Wortham, [1919] 1 K. B. 499, C. A. ; Williams v. Haigh (1926), 
18 B. W. C. C. 549, C. A.; Hughes v. Walker (1926), 19 B. W. C. C. 79, 
C. A. 

Note (<j). —See also Tombs v. Bomford (1912), 106 L. T. 823, C. A. 
(casual employment by farmer for hedge cutting); Alderman v. Warren 
(1916), 85 L. J. (k. b.) 1442, C. A. (rag and bone merchant casually em¬ 
ployed to take down and clean stove in hotel bar : claim disallowed, 
and held that whatever is advantageous for improving or repairing a 
house, which is used for carrying on a trade or business, is not employ¬ 
ment “ for the purposes of the employer’s trade or business ”) ; Bullock v. 
Graces (1912), 47 L. Jo. 784 (waitress occasionally employed) ; see also 
Boothby v. Peter Patrick <£• Sojl (1918), 88 L. J. (k. b.) 190, C. A. 

Note (h). —See also Williams v. South Wales and Monmouthshire Football 
Association (1913), 57 Sol. Jo. 228 (compensation refused to football 
referee) ; see note (J), supra. 

Police. 

Note (i). —Now \V. C. A., 1925, s. 3 (2) (c), but delete from note the 
reference to Irish police (s. 48) (1) ). 


The text as thus 


Outworker. • 

Note (m).—Now \V. C. A., 1925, s. 3 (2) (d). 

Note (o).—N ow ibid., s. 48 (1). 

Members of Employer’s Family. 

Note ( o ).—Now ibid., ss. 3 (2) (e), 4 (3). 

Note ( /J.—W. C. A., 1925. 

Note (*/)•—See also II ood v. II ood (192.1), 93 L. J. (k. b.) 638, 0. A. 
(partners employed a brother who lived in house occupied by some of 
them ; brother not within the exception). 

Note (a ).—Now \\. C. A., 1925, s. 6. 

Persons in Naval or Military Service. 

Note (c).— Now Vi. C. A., 1925, s. 33. 

Seamen Sharing in Takings. 

Text and Note ( / ), p. 157.—In text after “ remunerated ” read “wholly 
or mainly ” ; add “ except in such cases and subject to such modifications 
as the Secretary of State may by order provide ’’ ; an order must be before 
Parliament for 21 days before coming into operation. r,M * x 
altered in 1923 is re-enacted by \Y. C. A., 1925, s. 35 (2). 

Under the old provisions where a workman received a fixed wage and a 
share of the profits, even though small, lie was excluded ‘( Costello v. Ship 
“ Pigeon ” ( Owners ), [1913] A. C. 407 ; Burgess v. S.S. “ Angolia ’’ ( Owners) 
(1923), 16 B. YV. C. C. 50, C. A.). A seaman paid a weekly wage plus share 
of stocker and liver money, i.e., proceeds of sale of tails and livers of certain 
iish was excluded (Burrnan v. Zodiac Steam Fishing Co., [1914] 3 K. B. 
1039 C. A.), unless the amount of stocker and liver money was small and 
paid *on but few occasions ( Williams v. Duncan Steam Trawler {Owners), 
[1914] 3 K. B. 1039, C. A.). The fact that no stocker was on board at the 
time of'the accident did not make the seaman one who was not remunerated 
bv shares ; the terms of the contract determined the matter ( Stephenson v. 
Bos sail Steam Fishing Co., LUl. (1915), 84 L. J. (k. b.) 6/7, C. A.). 

A seaman paid a weekly wage and a bonus when the gross earnings of 
the boat exceeded a certain sum was not excluded, for the wages wore 
determined by the amount of gross earnings, and were not a share in either 
the profits or gross earnings (Newstead v. Steam Trawler “ Labrador ” 
(Owners), [1916] 1 K. B. 166, C. A.; Mender v. Dunum Steam Trawler 
Co. (1921), 14 B. W. C. C. 236, C. A.). 

Sec also National Health Insurance, Vol. XXVIII., Par. 1611, note (g), 


■post. 

Independent Contractors. 

Note (/i).—S ee, further, O'Donnell v. Clare County Council ( 1913 ) 

47 I. L. X. 41, cited in Par. 134, ante; M'Connell v. Galbraith (1913)’ 

48 I. L. X. 30, C. A. (rabbit-catcher for specified period at so much per 
couple: claim disallowed); McNally v. Fitzgerald (1913), 48 I. L. T. 

15 


330-334 

PARAGRAPH 

NUMBERS. 

330 

(» contd .). 


331. 


332. 

333. 


334. 


Laws of England Supplement. 


4, 0. A. (plumber engaged to do repair’s subject to owner’s directions, 
who supplied the. materials, held not a contractor); Roper v. Hussey - 
Freke , [1915] 3 K. B. 222, C. A. (applicant, under a written agreement 
wherein he was referred to as the “ employee,” managed a herd of cows 
according to his employer’s instructions, etc.; applicant a workman); 
Turnbull v. Wieland (1916), 33 T. L. R, 143, cited in Par. 133, ante; 
Hughes v. Quinn, [1917] 2 1. R. 442, C. A. (expert well-sinker: claim 
disallowed); Bray v. Kirkpatrick c 0 Sons (1919), 53 I. L. T. 81 (carter 
using own horse and cart ; claim disallowed) ; Lynch v. Limerick Couniy 
Council , [1926] I. R. 176 (stonebreaker, workman). See also Par. 328, 
note (l), ante. 


Seamen within the Act. 

Text and Notes ( k ), (l ).—Now W. C. A., 1925, s. 35 (1); further, any 
person, other than one mentioned in this sub-section, who is employed on 
such ship is within the Act if he is employed for the purposes of the ship 
or her passengers, cargo, or mails, and otherwise complies with the statutory 
definition of workman and the accident occurs after 31st Dec., 1923 (ibid,, 


s. 35 (4); W. C. A., 1923, s. 30). 

Owners of a foreign ship in an English port are not liable for an accident 
happening thereon to a foreign seaman (Panagotis v. S.S. “ Pontiac ” 
{Owners) (1911), 5 B. W. C. C. 147, C. A.). 

A seaman on a registered ship the registration of which was closed 
wh^n she left an English port for Norway and was lost on the voyage is 
not within the Act, the ship not then being a British ship ( Mortimer v. 
Wisher, [1914] 3 K. B. 699, C. A.); see, further, Burman v. “ Zodiac ” 
Steam Fishing Co., supra (remuneration wrongly stated in running agree¬ 
ment as required by the Merchant Shipping Act, 1894 (57 & 58 Viet, 
c. 60), s. 400 ; held that the emplo 3 T ee was entitled to prove the actual 
remuneration). 

Definitions. 

Note (a).—Now W. C. A., 1925, s. 48 (1). 

Master. 

Note (c). —Now W. C. A., 1925. 

Note (d).—See also Smith v. Horlock (1913), 109 L. T. 196, C. A., dis¬ 
tinguishing Boon v. Quance (1909), 102 L. T. 443, C. A. ; Costello v. Ship 
“ Pigeon” (Oumers), [1913] A. C. 407, Par. 329, note (/), ante; Kelly v. 
“ Miss Evans ” (Owners), [1913] 2 I. R. 385, C. A. (sailor serving under 
master sailing on the profit-sharing system held to be a workman); 
Associated Portland Cement Manufacturers (1910), Ltd. v. Ashton, [1915] 
2 K. B. 1, C. A., Vol. XXVI., Par. 45, note (5), post. 

Pilots. 

ir»^o° T r E A., 1925, s. 35 (3), substituting Pilotage Act, 

1913, for M.S. Act, 1894. 6 


Manager. 

Note Now W. C. A., 1925, s. 48 (1). 

Seamen Excluded as not being Workmen 

Note ( 3 )..—Now W. C. A., 1925. 

Owners. 

r^° W ^ ' *■"’ A '’ s. 35 ( 1 ). For procedure, see no 

W. C. R. 38, Forms 6 , 7. 


Modifications of the Act as to Seamen. 

Note {&).-—Now W. C. A., 1925. The whole Act applies to seamen, 
’ m y w S fv P ^ Vi r i0nS {Fole y v - Uardie <fc Co., infra). 

\rt to nntir.° W f S' A ’’ 8- 3 ® l 1 ) ( a )' The requirements of 

1F . m *>r\fw accld ent etc. must be posted up on board the ship, 

(1) ( Vt ( d)> and Par - 38 °. notes, posi. 

coni unction • n °p W ‘ C ‘ A - 1925 > s. 35 (1) (c). This must be rea< 

Note ^ w ^oUy v. Hardie , [1923] 2 I. R. 85, C. 

Note FF A - 1925 > s ' 35 U) ( d >- 

AOTE (O).—Aow ibid., S. 35 (1) (e). 

S ee < TurL P r\7~*°* e r , fir8t rcference substitute W. C. A., 1925, 8. 35 (I 

(an arnirprit * S ' 8 ' i Haul J ven ” ( Owners) (1915), 8 B. W. C. C. 242, C 

application fnr UDC * er art ^. c ^ es must rely on his rights under them ; 

v Owners nf < J 01 ^P en6at m n under the Act cannot be brought) ; Ash 
v. Owners of Ship City of Edinburgh, [1920] 1 K. B. 301, C. A. (while s 
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owners are paying the expenses of injured seaman, an award may be made 
declaring their Lability to make compensation without stating amount); 
Anchor Line (Henderson Bros.), Lid. v. Mohad, [1922] 1 A. C. 146, H. L. 
(be.) (seaman, engaged for voyage from Bombay to United Kingdom and 
it ! n J ured : later deserted : the desertion terminated the liability of 
the smpowners for maintenance, but the arbitrator was not entitled to 
refuse an award of compensation). 

Note (?).—For these references to the Act of 1906 substitute W. C. A. 
1925, ss. 35 (1) (g), 30, 35 (1) (g), respectively. 

Note (r ).—Now ibid., s. 35 (1) (h). 

Detention of Ship. 

Text and Note (a).—N ow VV. C. A., 1925, s. 39 (1), (2), (4); for further 
provisions as to detention by order of the Secretary of State and as to the 
application to charterers, see s. 39 (3), (5), and Par. 515, notes, post. 

(See original volume.) 

Territorial Limit. 

Note (c).—S ee, further, Schwartz v. Indiarubher and Guttapercha and 
Telegraph Works , Ltd. (1912), 5 B. W. C. C. 390, 0. A. (workman on voyage 
to Tencriffe to work for his employers lost in Bay of Biscay). The Act, 
with modification, continues to apply temporarily to the Irish Tree State, 
see R. ( Armstrong ) v. C. C. J. of Wicklow, [1924] 2 I. R. 139, C. A., Vol. VII., 
Par. 178, notes, ante. 

The Act applies to a foreigner resident abroad who employs workmen in 
this country under conditions in which, if resident here, ho would bo liable 
to pay compensation. Service may be effected by registered post under 
VV. C. R. 16 (Hunter v. Stadtische 1 lochseefi.schcrci Geselhchaft, [1925] 2 
K. B. 493, C. A.); applied to the Irish Free State in Scanlon v. Hartlepool 
Scatania S.S. Co. (No. 1), [1929] I. R. 96. 

Aircraft. —The Secretary of State may by Order extend the provisions 
of tlie Acts, with any specified modifications and exceptions, to such 
persons, being workmen within the meaning of tho Act, employed as 
pilot, commander, navigator, or member of f ho crew of aircraft when 
outside Gt. Britain, in such circumstances as may bo specified in the 
Order. The aircraft must be registered in LJ. K. (i.e., Gt. Britain and N. 

• a *1. 1 •• • ■ * • — 

1 


reland (s. ‘18 (I) ), and the owner resident or have his principal place of 
msiness in Gt. Britain (\V. C. A., 1925, s. 36 (1), (2) ). An Order before 
coming into operation must be laid before Parliament for a prescribed 
time, see s. 36 (3). For exercise of the foregoing power, see Slat. R. & O., 
1924, No. 1499, which does not apply to accidents occurring before the 
date when the order is to come into force. 

Note ( / ).—For this Act substitute \V. G. A., 1925, s. 37 (3), and for the 
O. in C., see Stat. R. & 0., 1909, No. 1372. But instead of requiring a 
special Act there is now a general power to make Orders for giving effect 
to conventions with foreign States. See, as regards Denmark, Stat. R. A 
()., 1926. No. 581. 

For procedure, see now \V. C. R., 68—75, 75a, 75b (Stat. R. & O., 1927, 
No. 393), Forms 70—75. 

: Arise from Accident. 

Sec also Manson v. Forth 
687 (injury to seaman 

imuiiLMi mu v^uudw ..j ■* -—— - -—.p -ighted match) ; Hayton v. 

Hardwick Colliery Co., Ltd. (1915), 85 L. J. (k. b.) 292, H. L. (boy injured in 
course of employment by stone mischievously thrown by another boy : 
claim allowed); Risdale v. S.S. “ Kilmarnock" (Owners), [1915] 1 K. B. 
503, C. A. (injury to engineer of trawler caused by act of alien enemy 
(floating mine) held an accident arising out of and in course of employ - 

t); Barbeary v. Chugg (1915), 84 L. J. (k. b.) 504, C. A. (sciatica to 
• crMi Jna u-ef in iuinuine into his own boat from a ketrfli i. A 


[Win ) t Aiu/ -- ju \ -.. ../ l() 

>ilot getting wet in jumping into his own boat from a ketch which he had 
>een employed to take out of harbour : claim against ketch owner allowed) ; 
3 etscheit v. Preis (1915), 31 T. L. R. 156, C. A. (dermatitis to hairdresser’s 
ssistant held not an accident); Doolan v. Hope (Henry) ds Sons, Ltd 
1918), 87 L. J. (K. b.) 671, C. A. (slight accident followed by disease; 

i * _ a 11/\< **. ./I i 


assi 

(1918). 

claim disallowed). 

No General Definition. 

Note (i ).— See also Boothroyd 


.. V. Usds Fireclay Co., Ltd. (1912), 47 
L. Jo. 770 (sunstroke: claim disallowed); Adamson v. Anderson A- Co 
(1905). Ltd., [1913] S. C. 1038 (workman struck by falling slate during 
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gale: claim allowed); Kingkorn v. Guthrie (1913), 50 Sc. L. R. 863; 
overruled by Thom or Simpson v. Sinclair , post (somewhat similar 
claim disallowed) ; M'Luclcie v. Watson (J .), Ltd ., [1913] S. C. 975 
(deafness following chill voluntarily waiting in water accumu¬ 
lated in mine through breakdown of a pump; claim disallowed, 
distinguishing Alloa Coal Co., Ltd. v. Drylie, [1913] S. C. 549 
(pneumonia following chill caused b}' partial immersion in water in 
coal pit; claim allowed) ) ; Coyle or Brown v. Watson (John), Ltd., 
[11)15] A. C. 1 (pneumonia following chill caused by delay arising 
from breakdown of shaft: claim allowed) ; Glasgow Coal Co., Ltd. v. 
Welsh, [1910] 2 A. C. 1 (sub-acute rheumatism caused by applicant 
standing for eight hours in water, which had accumulated in the mine 
owing to the breakdown of a pump and which applicant had been ordered 
to bale out : claim allowed) ; Lyons v. Woodilee Coal and Coke Co., Ltd., 

11910] S. C. 719 ; affirmed (1917), 80 L. J. (p. c.) 137 (pneumonia follow¬ 
ing chill caused by applicant arriving at bottom of shaft when to his 
knowledge inspection of shaft was taking place and waiting till inspec¬ 
tion finished: claim disallowed); Cooper v. North Eastern Rail. Co, 
(1915), 85 L. .). (k.‘ b.) 187, C. A. (engine-driver injured on bombard, 
merit of Hartlepool by enemy’s fleet: claim disallowed); Thom or 
Simpson v. Sinclair, [1917] A. C. 127, overruling Kingkorn v. Guthrie, 
supra (fish-curer injured by wall which was being erected on adjoining 
premises falling on to the shed in which she was working: claim 
allowed) ; Laurence v. George. Matthews (1924), Ltd., Brooker v. T. Borth- 
wick d' Sons (Australasia), Ltd., Par. 358, note (m), post ; White v. Avery 
( 11'. <(• T.), Ltd., [1910] S. C. 209 (machine-fitter: duty at various places 
to be present at inspection of machines ; road slippery owing to the 
frost: claim allowed) ; Fearnley (Annie) v. Bates and Northcliffe, Ltd. 
(1917), 8G L. J. (k. b.) 1000, C. A., applying Thom or Simpson v. Sinclair, 
supra (woman crossing a yard common to premises of employer and 
others for a necessary purpose injured by slipping: claim allowed); 
Wales v. Lambton and Helton Collieries (1917), 80 L. J. (k. b.) 1346, C. A. 
(workman slipping on ice while leaving employer’s premises: claim 
allowed) ; Marsh v. Pope and Pearson, Ltd. (1917), 80 L. J. (k. b.) 1349, 
C. A. (boy slipping on rail within employer’s premises : claim allowed). 

Xote ( k ).—See also Rodger v. Paisley School Board (1912), 49 Sc. L. R. 
413 (injury resulting from fainting fit brought # about by heat); Alloa 
Coal Co., Ltd. v. Drylie, supra ; Pyper v. Manchester Liners, Ltd., [1910] 
2 K. B. 091, A. (stoker on vessel going through Red Sea complained 
four or five days before his death of excessive heat and on the day of his 
death resumed work after complaining of being ill, collapsed and died: 
claim disallowed, there being a voluntary submission by deceased 
to a well-known normal cause known by him to be likely to affect him); 
Harris v. Thomas dr Co. (1921), 14 B. W. C. G. 105, C. A. (abnormal fumes 
from molten metal causing bronchial asthma : claim allowed). 

Note (/).—See, further, Blake v. Head (1912), 106 L. T. 822, C. A., 
cited in Par. 370, post ; Trim Joint District School Board of Management 
v. Kelly, [1914] A. C. 007 (wilful assault, resulting in death, by boy 
upon schoolmaster, who had punished him, held to be death by acci¬ 
dent) ; Weeks v. Stead (William), Ltd. (1914), 83 L. J. (K* B *) 1^42, 
0. A. (wilful assault by odd-job man on foreman of warehouse, one of 
whose duties it was to engage such odd-job men : claim allowed); Reia 
v. British and Irish Steam Packet Co., Ltd., [1921] 2 K. B. 319, C. A. (dock 
labourer’s assault on foreman : a risk incidental to employment) ; Parker 
v. Federal Steam Navigation Co. (1925), 18 B. W. C. C. 409, C. A. (assault on 
stoker by African stoker was a risk incidental to employment) ; Lee \ • 
S. d • J. Breckman, Ltd. (1928), 44 T. L. R, 235, C. A. (assault; no special 
risk) ; Smith v. Stepney Corporation (1929), 22 B. W. C. C. 451, C. - • 
(assault on lavatory attendant; special risk); Holden v. Premier Water 
proof and Rubber Co. (1930), 47 T. L. R., 109, C. A. (murder by fellow 
workman ; not attributable to employers or employment). 

(See original volume.) 

Injury by Workman Himself. . c 

Note ( e.).—Ball v. Hunt ( William) dc Son, Ltd., was reversed, [ 19 fJ 
490. See also Fennah v. Midland Great Western Railway of I rcland ( 141J J, 
45 I. L. T. 192 (evidence of workman having been subject to fainting » 
Borland v. Watson, Gow dr Co., Ltd., [1912] S. C. 15 (rupture of cartilage o 
knee after previous wrench) ; Walker v. Murrays, [1911] S. C. 82o (re 
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currence of rupture) ; Blakey v. Robson, EcJcford 6b Co., Ltd., [1912] S. C. 
334 (workman, of impaired vitality, struck with heat apoplexy); Spence v. 
Baird (William) 6a Co., Ltd., [1912] S. C. 343 (workman suffering from 
diseased heart injured during employment); McArdle v. Swansea Harbour 
Trust (1915), 85 L. J. (k. b.) 733, C. A. (rupture from aneurism of aorta 
caused by continued strain of ten years’ work : claim allowed) ; Chandler 
v. Great Western Rail. Co. (1912), 106 L. T. 479, C. A. (septic poisoning 
following injury to finger caused by workman after working hours) ; 
Beaumont v. Underground Electric Railways Co. of London, Ltd. (1912), 
5 B. W. C. C. 247, C. A. (heart failure at work : no proof) ; Ritchie v. Kerr, 
[1913] S. C. 613 (heart failure following exertion by deceased in repeatedly 
lifting baskets : claim disallowed) ; Ferguson v. Shotts Iron Co., [1927] S. 0. 
321 (heart failure contributed to by a not unusual quantity of foul air in 
mme ; no accident) ; Millar v. Coltness Iron Co., [1929] S. C. 429 (heart 
failure due to not exceptional strain of work ; no accident) ; Woods v. 
Wilson, Sons & Co., Ltd. (1915), 84 L. J. (k. b.) 1067, H. L. (coal-heaver 
suffering from weakened and disordered bowel due to chronic appendicitis 
was struck in the stomach by a basket which he was filling caused by 
unexpected rush of coal, and immediately sat down in great pain and four 
days later underwent an operation which was followed by death due to 
peritonitis following a perforation of the bowel: claim allowed) ; Maxwell v. 
Ruabon Coal Co., Ltd. (1916), 86 L. J. (k. b.) 428, C. A. (deceased workman’s 
heart in advanced stage of heart disease : claim disallowed) ; La?icastcr v. 
Blackwell Colliery Co., Ltd. (1919), 89 L. J. (k. b.) 609, H. L. (death from 
strangulated hernia : claim allowed) ; Dennis v. Midland Rail. Co. (1921), 
37 i. L. Ii. 623, H. L. (lr.) (engine-driver called late going without food 
and insufficiently clad: pneumonia; claim disallowed); Roberts v. 
Broughton and Phis Power Colliery Co., Ltd. ; Carr v. Burgh of Port Glasgow, 
Par. 344, note (g), post; M'Guire v. J. Watson, Ltd., [1924J S. C. 752 
(tendency for cartilage to become displaced ; nevertheless displaced by 
accident), it is generally impossible for the judge, in awarding compen¬ 
sation, to fix the time when the workman would be totally unable to do any 
work owing to the progress of the disease (McCarthy v. S.S. Mclita (Owners) 
(1923), 16 B. W. C. C. 222, C. A.). 

ihe law applicable to the cases of heart failure is to be found in Clover , 

( layton <1: (Jo. v. Hughes, j 1910J A. C. 242; McFarlane v. Hutton Bros., 
Ltd. (1926), 20 B. W. C. C. 222, C. A. (the question is, Did the workman die 
from the disease alone or cl id the work help in a material degree, remem¬ 
bering it is unnecessary to find sudden strain ?) ; Muscroft v. Stewarts ami 
Lloyds, LUl. (1928), 21 B. W. C. C. 274, 0. A. (the mere fact of being found 
dead at work does not discharge the onus which lies upon a claimant). 

The first case has been applied in Davies v. Vipond A- Co. (1932), 25 

B. W. 0. C. 47, C. A.; Partridge, Jones and John Paton, Ltd. v. James, 
[1933] A. C. 501. 

McFarlands Case has been applied in Hore v. General Steam Navigation 
Co. (1929), 22 B. AV . C. 0. 100, C. A. »See also Falmouth J)ocks and Engineer¬ 
ing Co. v. Treloar, [1933J A. C. 481; Walker v. Dalmellington, [1934] 
S. 0. 484. 

Tor cases of suicide, sec Par. 345, note (r), post. 

Note (g ).—See also Aitken v. Finlayson , Bousfield 6; Co., Ltd., [1914] 

S. C. 770 (death from apoplexy brought on by exertion of running - claim 
allowed). 

Disease. 

Note (h ).—See also the cases cited in Par. 339, note (A ante ■ Brian* 
v. A tnfauns Castle (Ou-ners)( 1913), 48 L. Jo. 17 (death of ship's watchman, 
from housemaid s knee : claim disallowed); Barbeary v. Chaaq (191511 
84 L. J. (K. B.) 504, C. A. (circumstances (sec Par. 339, note'(/A ante 
m winch a claim m respect of injury resulting in sciatica was allowedV’- 

IeUUu.lt V. Pres (1915), 31 T. L. R, 156, C. A. (claim by hairdresser's 
assistant in respect of dermatitis caused bv usin-r a r ),. v 

claim under Workmen’s Compensation Act, 1906 (6 Kdw 7 Y i-sY 00 , ‘ 

instead of t but., s. 8 , disallowed); Scott v. Pearson, [19161 Yk 11 fi ’ 

C. A. (farm bervaut looking after calves eontrnrt^H 

arbitrator wrong in disallowing claim without caliimr !! ° I j ul o vv0ni1 : 

ease remitted for further hearing) - Mills v /),J m Ployer, and 

Ltd. (1916), 86 L. J. (k. b.) 231 C A I \ 1 ? tnnin 9 ton Main Coal Co., 

death fr 6 m operation : claim allowed) • °L)anl 1Dg obscure disease and 

Ltd. (1918), 87 L. J. (k. b.) 671 C A '^ 

19 ^ foliowmg accident to eye 

55* 
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held to bo novus a cl as interveniens : claim disallowed); Innes (or Grant) v. 
Kynoch (G. & G.), [1919] A. C. 705, H. L. (Sc.); the foregoing case modifies 
ths decisions which require an applicant to specify the exact time and 
place of the accident, see Burrell & Sons., Ltd. v. Selvage, infra ; Marriott 
v. Maltby Main Colliery Co., supra ; Raeburn v. Lochyelly Iron and Coal 
Co., (1927] S. C. 21 (miner: infective jaundice from rats; claim allowed); 
Bradley v. L. <0 A 7 . E. Rail. Co. (1931), 24 13. W. C. C. 41, C. A. (gastritis 
irom sulphur 1 nines: circumstances constituted accidental element); 
Euan v. Dorman Long <1* ('o., [1934] N. 1. 158, 0. A. (caisson disease); 
M'Caffcrty v. Macandreics, [1930] A. (J. 599, H. L. (Sc.) (seaman; para¬ 
typhoid from food) ; Mittun v. Salresen <£■ Co., [1934] S. C. 20 (seaman; 
dysentery from water). 

Note (i).—See Burrell <1* Sons, Ltd. v. Selvage (1921), 90 L. J. (k. b.) 
1340 H. L. (cuts and scratches for months: cuts became septic: total 
incapacity was accident, though no one of the series of minor accidents 
could be particularised as the cause of the incapacity). 

Note (A).—Nor silicosis contracted through long use of rock-boring 
machine (Williams v. Guest, Keen & Nettlefolds, [1926] 1 K. B. 497, C. A.) ; 
followed in Cole v. London and North Eastern Rail. Co. (1928), 21 B. W. 
('. C. 87, C. A. (antliracosis). 

Note (/).—See also Wilson v. Blyth Shipbuilding and Dry Docks Co., 
[1919] 1 K. B. 324, C. A. 

Note (n). —See also Martin v. Manchester Corporation (1912), 106 
L. T. 471, C. A. (fever hospital attendant contracting fever); Evans 
v. Dodd (1912), 5 B. W. C. C. 305 (eczema gradually caused by fumes or 
splashes of chemicals) ; M'Millan v. Singer Sewing Machine Co. (1913), 50 
Sc. L. R. 220 (canvasser taking chill which developed into pneumonia, 
claim disallowed) ; Finlay v. Tvllamore Union Guardians, [1914] 2 I. R. 
233, C. A. (machinery attendant, part of whose duty it was to remove 
sewage from machinery, after employment for several years, died of 
typhoid fever which according to medical evidence he might have con¬ 
tracted from his employment: claim disallowed in the absence of evidence 
showing that the removal of the sewage was the cause of the fever). 

{See original volume.) 

Proximate Cause. 

Note (^).—The consequences of an accident do not mean the direct 
results of an accident, but include anything which is a recognised conse¬ 
quence thereof ( Westminster Brymbo Coal and Coke Co. v. Evans (1916), 
86 L. J. (k. b.) 47, C. A. ; Saddington v. Inslip Iron Co., Ltd. (1917), 87 
L. J. (k. b.) 184, C. A.). See also Doolan v. Hope (Henry) & Sons, Ltd., 
supra ; see also Wright and Greig, Ltd. v. M‘Kendry (1918), 56 Sc. L. R. 39, 
Ct. of Sess. ; Come.ry v. New Hucknall Colliery Co., Ltd. (1919), 88 
L. J. (k. b.) 462, C. A. ; APKendry v. Wright and Greig, [1919] S. C. 98 
(fractured skull caused by falling in fit) ; Roberts v. Broughton and Plas 
Power Colliery Co., Ltd. (1921), 14 B. W. C. C. 186, C. A. (though the 
second accident, not in the course of employment, might not have 
happened but for weakness due to the first accident in the course of 
employment, this contributory cause could not make employers liable); 
Morgan v. Ship “ Speedwell ” (Oivners), infra; Carr v. Burgh of Port 
Glasgow, [1923] S. C. 844 (bursting of blisters on soft hand an accident : 
entry of germs either during or outside working hours ; employers failed 
to show that the chain of causation was broken by a novus actus inter - 
reniens). In all these cases where the workman meets with two accidents 
at different periods, the question whether his incapacity is the result of the 
first or the second is one of fact (Hutchinson v. Kiveton Park Collery Co., 
[1926] 1 K. B. 279, C. A. ; Gilmour v. Garrallan Coal Co., [1926] S. C. 736). 
The principle of proximate and remote cause is not applicable where the tv o 
causes are practically one and the same ( Morgan v. Bettisfield Colhery Co. 
(1922), 15 B. W. C. C. 52, C. A. (workman, eating nut, slipped and was 
choked) ). 

Death Resulting from Accident. . 

Note (r).—See also Fleet v. Johnson & Sons (1913), 29 T. L. R. 207, • 
(septic poisoning following injury to thumb during work) ; Thomson v. 
Mutter, Howey <£- Co., [1913] S. C. 619 (death from heart disease set up 
bv operation, although the operation was not confined to the injur} 
caused by the accident); Treasure v. Cardiff Collieries, Ltd. (1920), 1^ 

B. W. C. C. 28, C. A. (death from heart disease accelerated by exertion 

20 
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of carrying injured fellow-workman); Williams v. Graigola Merthyr Co., 
Ltd. (1924), 17 B. W. C. C. 202, C. A., Par. 443; Aotje (o), post. 

Suicide.—When suicide is due to insanity resulting from the injury 
by accident, death is held to be due to the injury. The onus of proof 
is on the applicant, who must show that the* death is due to insanity 
and that tho insanity is the direct result of the injury. See Tenby v. 
Workington Iron and Steel Co ., Ltd. (1912), 134 L. T. Jo. 85 ; Bradshaw 
v. Beyer , Peacock & Co. (1913), 134 L. T. Jo. 479 (attempted suicide ; 
compensation as for total incapacity) ; Crime v. Fletcher , [1915] 1 K. B. 
734, C. A. (suicide caused by worry and feared loss of employment ; 
claim disallowed); Withers v. London , Brighton and South Coast Railway , 
[1916] 2 K. B. 772, C. A. (depression and brooding over inability to work; 
insanity only indirectly due to injury and hence claim disallowed); 
Marriott v. Maltby Main Colliery Co. (1920), 13 B. W. C. C. 353, C. A. (suicide 
from a progressive course of insanity resulting from accident) ; Jenkins v. 
Ixincasters Steam Coal Collieries (1923), 16 B. W. C. C. 11, C. A. ; Dixon v. 
Sutton Heath Colliery (1930), 23 B. W. C. C. 135, C. A. 

Note ( 5 ).—See Euinan v. Dalziel d- Co., [1913] S. C. 246 (death found.-, 
due to accident, although certified to be from peritonitis) ; Brown v. 
Kent (George), Ltd., [1913] 3 K. B. 624, C. A. (fever supervening on 
incapacity); Kemp v. Clyde Shipping Co., Ltd. (1918), 87 L. J. (k. b.) 
861, C. A. (rupture followed by pulmonary tuberculosis ; death not due to 
rupture); Chantler v. Bromley (1921), 14 B. W. C. C. 14, C. A. (injury 
leading to broncho-pneumonia) ; Morgan v. Ship “ Speedwell ” (Owners) 
(1921), 14 B. W. C. C. 226, C. A. (influenza and pneumonia after injury 
which had lowered the workman’s vitality : death caused or accelerated 
by the accident). 

As to novus actus interveniens, see Thoburn v. Bedlington Coal Co. (1911), 
5 B. W. C. C. 128 ; Taylorson v. Framwellgate Coal and. Coke Co. (1913), 
W. C. & Ins. Rep. 179, C. A. ; Brown v. Kent (George), Lid., Saddington 
v. Inslip Iron Co., Ltd., Doolan v. Hope (Henry) & Sons, Ltd., and 
Comery v. New Hucknall Colliery Co., Ltd., supra ; Beare v. Garrod and 
Bower v. Meggitt and Jones, cited in note (t), infra ; Coltness Iron Co., Ltd. 
v. Brownlee, [1917] S. 0. 409. 

Note (/).—See also Thomson v. Mutter, Ilowey <f; Co., supra (accident 
causing rupture necessitating operation ; it was found that the workman 
had been previously ruptured, which made a double operation necessary ; 
death followed : claim allowed) ; Lewis v. Port of London Authority (1914), 
111 L. T. 776, C. A. (death from tumour existing at birth, but made 
malignant by accident necessitating two operations, causing clot of blood 
to travel to the lungs : claim allowed) ; Beare v. Garrod (1915), 85 L. J. 
(k. b.) 717, C. A. (workman was thrown off a van, through a horse running 
away, and developed general paralysis of the brain, but died from acute 
and active tuberculosis : claim allowed, there being medical evidence that 
the tuberculosis, which had been latent for two years, might have become 
acute as a result of the disease occasioned by the accident) ; Bower v. 
Meggitt and Jones (1916), 86 L. J. (K. B.) 463, C. A. (arthritis following 
improper treatment of fractured bone). 

Note (u). —See also Rourke v. Holt & Co., [1917] 2 I. R. 318, C. A. 
(onus of proof) ; Gray v. Sopwitli Aviation Co., Ltd. (1918), 88 L. J. (k. b.) 
329, C. A. (claim dismissed for lack of evideuce). 

Note (y).—See also Beaumont v. Underground Electric Railways Co. 
of London, Ltd., supra ; Ritchie v. Kerr, supra ; Paton v. Dixon, Ltd. 
(1913), OfrSo. L. R. 866; Woods v. Wilson, Sons & Co., Ltd., supra; 
Maxwell v. Ruabon Coal and Coke Co., Ltd. (1916), 86 L. J. (k. b.) 42s' 
C. A. ; Bower v. Meggitt and Jones (1916), 86 L. J. (k. b.) 403, C. A* 
and Comery v. New Hucknxill Colliery Co., Ltd., supra (onus of proof on 
employer admitting accident, but alleging novus actus interveniens as 
cause of subsequent incapacity) ; Carpenter v. Wandsworth Corvoratim, 

(1917), 117 L. T. 183, C. A. (no evidence of cause of peritonitis 
or that death was due to accident: claim dismissed) ; 

Shipping Co., Ltd., supra. 
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Description of Process. 


1. Arsenical poisoning or its 
sequela?. 

X 

2. Lead poisoning or its sequelse 
(sec Note 1, infra). 

3. (a) Poisoning by benzene and 
its homologues, or the sequels. 

(b) Poisoning b} r nitro- and 
aniido- derivatives of benzene and 
its homologues (trinitrotoluene, 
anilin, and others) or the sequelae. 

4. Poisoning by dinitrophenol or 
its sequelae. 

5. Poisoning by nitrous fumes 
or its sequela?. 

(i. Dope poisoning (that is, 
poisoning by any substance used as 
or in conjunction with a solvent for 
acetate of cellulose) or its sequelae. 

7. Poisoning by tetraehlorethane, 
or its sequela*. 

8. Poisoning by carbon bisulphide 
or its sequelae. 

0. Poisoning by nickel carbonyl 
or its sequelae. 

10. Poisoning by Gonioma hi - 
'mas si (African boxwood) or its 
sequelae. 

11. Manganese poisoning. 

12. (a) Dermatitis produced by 
dust or liquids. 

(b) Laceration of the skin pro¬ 
duced by dust or liquids. 

(c) Ulceration of the mucous 
membrane of the nose or mouth pro¬ 
duced by dust (see Note 2, infra). 

13. (a) Epitheliomatous cancer 
or ulceration of the skin due to 
tar, pitch, bitumen, mineral oil or 
paraffin, or any compound, pro¬ 
duct or residue of any of these 
substances. 

(b) Laceration of the corneal 
surface of the eye, due to tar, 
pitch, bitumen, mineral oil or 
paraffin, or any compound, pro¬ 
duct or residue of any of these 
substances. 

14. Chrome ulceration or its 
sequela?. 

15. Scrotal epithelioma (chim¬ 
ney-sweep's cancer). 

16. Compressed air illness or its 
sequelae. 

17. Cataract in glassworkers (see 
Note 3, infra). 


Handbng of arsenic or its pre¬ 
parations or compounds. 

Handling of lead or its prepara¬ 
tions or compounds. 

Handling benzene or any of its 
homologues, or any process in the 
manufacture or involving the use 
thereof. 

Handling any nitro- or amido- 
derivative of benzene or any of its 
homologues, or any process in the 
manufacture or involving the use 
thereof. 

Handling dinitrophenol, or any. 
process in the manufacture or in¬ 
volving the use thereof. 

Any process in which nitrous 
fumes are evolved. 

Any process in the manufacture 
of aircraft. 

Any process in the manufacture 
or involving the use of tetrachlor- 
ethane. 

Any process involving the use of 
carbon bisulphide or its prepara¬ 
tions or compounds. 

Any process in which nickel car¬ 
bonyl gas is evolved. 

Any process in the manufacture 
of articles from Gonioma himassi 
(African boxwood). 

Handling of manganese or sub¬ 
stances containing manganese. 


Handling or use of tar, pitch, 
bitumen, mineral oil or paraffin, or 
anv compound, product or residue 
of any of these substances. 

Handling or use of tar, pitch, 
bitumen, mineral oil or paraffin, or 
any compound, product or residue 
of any of these substances. 

Any process involving the use of 
chromic acid or bichromate of 
ammonium, potassium or sodium, 
or their preparations. 

Chimney-sweeping. 

An y process carried on in com¬ 
pressed air. 

Processes in the manufacture o 
glass involving exposure to the 
glare of molten glass. 
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Disease. 


18. Cataract caused by exposure 
to rays from raolteu or red-hot 
metal (see Note 3, infra). 

19. The disease known as miner’s 
nystagmus, whether occurring in 
miners or others, and whether the 
symptom of oscillation of the eye¬ 
balls be present or not (see Note 4, 
infra). 

20. Subcutaneous cellulitis of 
the hand (Beat Hand). 

21. Subcutaneous cellulitis or 
acute bursitis arising at or about 
the knee (Beat Knee). 

22. Subcutaneous cellulitis or 
acute bursitis over the elbow 
(Beat Elbow). 

23. Inflammation of the synovial 
lining of the wrist joint and tendon 
sheaths. 

24. Glanders. 


25. Telegraphists cramp (see 
Note 5, infra). 

20 Writer’s cramp (sec Note (3, 
infra). 

27. Twister’s cramp caused by 
twisting of cotton or woollen 
(including worsted) yarns (see Note 
7, infra). 

28. Inflammation, ulceration or 
malignant disease of the skin and 
subcutaneous tissues due to 
exposure to X-rays or radioactive 
substances. 


Description of Process. 

Any process normally involving 
exposure to rays from molten or 
red-hot metal in the manufacture 
of iron or steel, including rc-heating 
and rolling iron or steel. 

Mining. 


Mining. 

Mining. 

Mining. 

Mining. 

Care of any equine animal suf¬ 
fering from glanders ; handling the 
carcase of such animal. 

Use of telegraphic instruments. 


A localised new growth of the Cotton spinning by means of self¬ 
skin papillomatous or keratotic, due acting mules, 
to mineral oil (see Note 8. infra). 

Poisoning by dielkylene dioxide Handling diethylene dioxide or 
(dioxan) or its sequlae. any process involving its use. 


Note (1). —The original restriction (see foot of p. 1(35 of Vol. XX ) no 
longer applies. 

Note (2).—No compensation is payable if the workman is disabled 
only for employment in the particular process in which the disease has 
been contracted or other processes involving risk of disease unless the 
judge, committee, or arbitrator is satisfied that the disease has been con¬ 


tracted through long-continued exposure to dust or liquids in the industry 
in which lie was engaged at the time of disablement (Order 1929, par. 2). 
See also Allmark v. White (1923), 16 B. W. C. C. 8, C. A. ; Starkey v. Clayton 

Sons, infra ; Short v. Parker (1926), 19 B. W. C. C. 190, C. A. (medical 
referee’s certificate was conclusive). As to liability for the after-conse- 
sequences of industrial diseases though not scheduled as sequelae , see 
Dunn v. Scottish Co-operative Wholesale Society , [1924] S. 0. 278, Par 356 
note (h), post. ’ * 

Note (3).—The period of compensation is limited to not more than six 

months in all, or to not more than four months unless the workman has 
undergone an operation for cataract. 

But where the judge etc. is satisfied on advice of the medical referee 
(a) that an operation could not for medical reasons be performed within four 
months from date of disablement, or (b) that, having undergone an 
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operation, the worker is still disabled by cataract after six months from 
such date, compensation in (a) may be continued for such further period 
and subject to such conditions as the judge etc. may direct, in (b) continues 
so long as disabled by the cataract; and in either case without prejudice 
to the right of review under s. 11 (Order 1929, par. 3 ; Stat. R. & 0., 1932, 
No. 424). This par. is a “ modification ” within the Act, s. 43 (3), and not 
vUm vires ( Leonard v. Red brook Tinplate Co ., [1931] A. C. 205). See 
further, Davies v. Baldwins , Ltd . (1926), 20 B. W. C. C. 116, C. A. 

Note (4).—This extended description would include surface workers; 
cf. Scullion v. Cadzow Coal Co., [1914] S. C. 36, as to onus of proof. See 
also O'Neill v. Wilsons and Clyde Coal Co. y Par. 348, note (g), post. 

Note (5).—The Postmaster-General may substitute the Post Office 

medical officer for the certifying surgeon in the case of one of his workmen 

i Order 1929, par. 6). But see R. v. Post master-General^ Ex parte Carmichael. 
[1928] 1 K. B. 291. 

Note (6).—Compensation limited to twelve months (Order 1929, par. 4). 

^oie (7). Compensation payable only for total disablement in the 
occupation of twister, and this ceases when the workman is able to earn 
in some other employment 75 per cent, of the average weekly earnings 

on which his compensation was fixed, or at the end of six months, whichever 
is the earlier (Order 1929, par. 5). 

Note (8). The order applies only to minders and piecers ; certain 
notices must be given before disablement, and compensation is limited in 
the first place to 14 days, see Stat. R. & 0., 1932, No. 314. 

Silicosis , Asbestosis. The Secretary of State may by scheme provide 
for the payment of compensation in the case of workmen—(a) who suffer 
death or total disablement from the disease known as silicosis (that is to 
sa y» fibrosis of the lungs due to silica dust) or from fibrosis of the lungs 
due to asbestos dust or from either of those diseases accompanied by 
tuberculosis; or (b) who, though not totally disabled, are found to be 
suffering from silicosis or fibrosis of the lungs due to asbestos dust, or from 
eithei of those diseases accompanied by tuberculosis, to such a degree as 
to make it dangerous to continue work in the industry or process, and are 
for that reason suspended from employment (W. C. A., 1925, s. 47 (1); 
W. C. (Silicosis and Asbestosis) Act, 1930, s. 1, Sched.). The scale of 
compensation in the case of death or total disablement is that prescribed 
by the 1925 Act, and in any other case that prescribed by the scheme 
(Act, 1925, s. 47 (2); Act, 1930, Sched.). The scheme may provide for 
the establishment of a compensation fund, disputes between employers 
and the authority administering the fund, subscriptions of employers, 
settlement of claims, medical officers, medical examinations, suspension 
from employment, the industries or processes affected, and other supple¬ 
mental matters, see Act, 1925, s. 47 (3); Act, 1930, Sched. The Secretary 
of State has also power to make a general scheme applicable to all industries 
and processes and groups of industries and processes to which compensation 
schemes apply, for the purposes of co-ordinating the medical arrangements 
in connection with those schemes ; for details of the scheme, see Act, 1930, 
s. 2. See schemes for refractories industries (Stat. R. & O., 1931, No. 345); 
metal grinding (1931, No. 343); sandstone (1931, No. 346); various 
(1931, No. 342 ; 1934, No. 1 155) ; asbestos (1931. No. 344). 

As to 1931, No. 342, Par. 2, which excludes employment under the 
sandstone scheme (No. 346), set* Robison and Davidson v. Corncockle 
Quarries , [1933] S. C. 659 ; Morgan v. Amal. Anthracite Collieries (1934), 

27 B. W. C. (■. 313, 0. A. (what constitutes “ dry deposit of silica.” etc., 
is a question of fact). 

On the metal grinding scheme of 1927 in regard to weekly earnings, see 
Bacon v. A. W. Wills Scms, [1933] 2 K. B. 493, C. A. 

As to various (1928) and bankruptcy of last emplo 3 r er, see M'Gilhvray 
v. Hope , [1935] 1 A. C. 1, H. L. (Sc.). 

For medical arrangements, see 1931, No. 341 ; 1934, No. 889; also 
White v. Winterton Pottery ( Longton ), Ltd ., [1932] 2 K. B. 265, C. A. 
(obscurity of Nos. 341, 342); medical fees, No. 412; 1933, No. 930; 
1934, No. 1063. 

When Compensation is Payable. 

(£)• F° r these references to the W. C. A., substitute W. C. A., 
1925, ss. 39, 44 (3). 
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Note (c).— Now W. C. A., 1925, s. 43 (1) (i.). “ Suffering from a disease ” 
includes suffering from the effects of a disease (Russell v. Corser , [1921] 1 

A. C. 351, H. L. (Sc.), including the probability of recurrence of the disease 
(Starkey v. Clayton da Sons (1925), 18 B. W. 0. C. 346, C. A.; Prendergast 
v. Lancaster's Collieries (1925), 18 B. W. C. C. 494, 0. A.). 

The sect, is not limited to workmen employed in a skilled process 
(Gilmore v. F. Boehm, Lid. (1930), 23 B. W. C. C. 198, C. A.) 

The certificate must describe the disease as described in the schedule 
(Davies v. Worn Tinplate Co. y Ltd. (1922), 15 B. W. C. C. 242, C. A.). If the 
wrong disease is certified, the application fails, but fresh application may 
be made on obtaining a correct certificate (Chippendale v. High Explosives 
(1918), 11 B. W. C. C. 221, C. A.). The section does not require the date 
of disablement to be a date during the currency of tlio employment to the 
nature of which the disease is due (Keary v. Russell (Archibald ), Ltd,, [1915] 
S. C. G72) ; apprvd. in Victoria Insurance Co. v. Junction North Broken Ilill 
Mine , [1925] A. C. 354, P. C. The opinion in this case at p. 357, as to the 
date of the accident has not been followed, see Ellerbeck Collieries, Ltd. v. 
ComhUl Insurance Co., [1932] 1 K. B. 401, C. A., at pp. 411—413 ; Bridges 
v. New Rock Collieries, Par. 349, notes, post. 

A certificate from a certifying surgeon not for the particular district 
is of no effect (Anderton v. Markham, Haywood <fi Co. (1915), 18 B. W. C. C. 
121, C. A.). 

Compensation without Certificate.—The employer may admit his 
liability without requiring the certificate, and compensation is then pay¬ 
able from the date of the agreement or other agreed date. The agree¬ 
ment may be recorded under s. 23, and is enforceable against the employer 
in like manner as an agreement in case of injury by accident (W. C. A., 
1925, s. 44 (2) ). 

Note (e). —Now W. C. A., 1925, s. 43 (1) (ii.). An applicant having 
obtained a certificate of suspension under s. 43 (1) (ii.) is not precluded 
from subsequently obtaining a certificate of disablement under 8. 43 (1) (i.), 
as these remedies are not mutually exclusive (Rollings v. Thompson , [1922] 

1 K. 1>. 329, C. A.). There can be no valid suspension where not in pur¬ 
suance of rules or regulations (Broome v. Minister of Labour (192G), 20 

B. W. C. C. 139, C. A.). 

Note (/).— Now W. C. A., 1925, s. 43 (1) (iii.). 

When Workman is Deemed to Have Contracted 
Scheduled Disease. 

Note (g). —Now W. C. A., 1925, Sched. III. See Meadows v. Eller man 
Lines, [1920] 3 K. B. 544; “employed in any process mentioned” in 
Sched. III. means employment in the wide sense, not employment only in 
that process, and relates to the general nature of the workman’s services). 
'The scheduled diseases are not confined to the scheduled processes, but 
where the workman is not so employed he must prove that the disease is 
clue to the nature of the employment (Wilson v. Blyth Shipbuilding and 
Dry Docks Co., [1919] 1 K. B. 324, C. A.). See also O'Neil v. Wilsons and 
Clyde Coal Co., [1926] S. C. 680 (nystagmus aggravated by work on surface). 

Note (h). —Now W. C. A., 1925, s. 44 (1). Where a workman has re¬ 
covered from an industrial disease, but is susceptible to a recurrence, the 
compensation may be terminated on an application by the employers to 
review, unless the workman proves that the susceptibility to recurrence is 
due to the original attack and not to constitutional predisposition (Darroll 
v. Glasgow Iron and Steel Co., Ltd., [1913] 8. C. 387) ; sec also M'Taggart v. 
Barr (William) <9 Sons, Lid., [1915] S. C. 224 (a miner having, in conse¬ 
quence of an accident, left his last employer in July, 1913, obtained a 
certificate in April, 1914, from a certifying surgeon that he had been dis¬ 
abled from work in respect of miner's nystagmus since March, 1914 ; held 
that the arbitrator was justified in refusing compensation); Gloria/ v 
Watson (John), Ltd., [1915] S. C. 232. 


Disease . . . within Twelve Months of Disablement. 

Note (t). Now \V. C. A., 1925, a. 43 (2). The certificate confirmed bv 
the medical referee is final as to the date of disablement, aee Wilsons and 

C °? 1 Co \7- qher easea cited in Par. 354, note (b), post. 

Where the certificate 1S incomplete and cannot bo amended, a certificate 

a r lied on (iw cauidm 

Cornm France Co., infra. 

Notes (k), (l). Now itnd a. 43 (1) and s. 43 (1) (a), iter Certifying 
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Surgeons’ Rules, see Stat. R. & 0., 1932, No. 963. As it is difficult to say 
when an industrial disease begins, the Act creates a fictitious form of 
accident; the disablement is the happening of the accident and the date 
of disablement is the date of the accident, see Keary v. Russell [Archibald], 
Ltd., [1915] S. C. 672 ; Blatchford v. S tad don and Founds , infra ; EUerbeck 
Collieries, Ltd. v. Cornhill Insurance Co., [1932] 1 K. B. 401, C. A. ; Bridges 
v. New Rock Collieries (1932), 25 B. W. 0. C. 155, C. A. ; M'Dougall v. 
Summarize Iron Co., [1927] S. C. (H. L.) 72 ; folld. in Brown v. W. Dixon, 
Lid., [ 1929] S. C. 206 ; Timmins v. Brodsworth Alain Colliery Co., [1934] 
2 K. L. 36], C. A. (first certificate : return to work : second certificate ; 
the second being conclusive of date of disablement, the first could not 
be considered so as to make the notional accident earlier). 

Compensation. 


IS oi e (m). Now \\. C. A., 1925, s. 43 (1) (c). To make the last employer 
liable it is sufficient for the workman to prove that his work with his last 
employer during the twelve months previous to the date of disablement 
was of the same nature as the work to which the disease was due (Blatch- 
fora v. Staddon and I bunds , [1927] A. C. 401, overruling Dexin v. Rubian Art 
Pottery, Lid., [1914J 2 K. B. 213, C. A., which had been criticised in McGowan 
v. Merry and Cuninghame, Ltd., [1915] S. C. 34, and departed from in 
Docherly v. Russell, Ltd., [1918] S. C. 115). See also EUerbeck Collieries, 
Ltd. v. Cornhill Insurance Co., supra. 

Note (o). —Now W. C. A., 1925, s. 43 (1) (c). See Timpson v. Mowlem 
(1915), 8 B. W. C. C. 178, C. A. 

Contribution. 



352. 

353. 

354. 


Text and Note (p ).~Now W. C. A., 1925, s. 43 (1) (c) (iii.). If the 
amount of compensation is not in dispute, the question is to be determined 
bv arbitration under the Act (ibid.). It is not in “ dispute ” where the 
last employer has agreed the compensation although a previous employer 
is resisting contribution (Bolsover Colliery Co. v. Oxcroft Colliery Co., 
[1933] 2 K. B. 429, C. A.). 

For procedure, see now W. C. R. 41 (5) and Form 23. 

In order to make third parties liable to contribute, it is not necessary 
for the employers to prove that the disease was contracted in the third 
parties’ employment (Mallinder v. Moores & Sons, [1912] 2 K. B. 124, 
C. A.), nor is it a bar to the employers’ claim that they have omitted to 
take a declaration of immunity from the workman (United Collieries v. 
R. Addie & Sons' Collieries, [1932] S. C. 45). The arbitrator in assessing 
contributions is not merely to work out the arithmetical proportions of 
the length of time of the employments under the various employers, but 
must admit evidence with a view to ascertaining the facts and fixing the 
respective liabilities between the employers (Barron v. Seaton Burn Coal 
Co., Ltd., [1915] 1 K. B. 756, C. A.). 


False Representation by Workman. 

Note (g ).—Now W. 0. A., 1925, s. 43 (1) (b). Whether he represents 
“ wilfully ” is a question of fact (Brindley v. Shelton Iron, Steel and Coal 
Co., Ltd. (1923), 16 B. W. C. 0. 1, C. A.). As to “ at the time of entering 
the employment,” see Johnstone v. Mount Vernon Colliery Co., [1929] S. C. 
277 ; Scott v. Svmmcrlce Iron Co., [1931] A. C. 37, H. L. (Sc.) (date of re¬ 
employment the date of entering) ; Moore v. Manor Powis Coal Co., 
[19311 8. C. 1 ; M'Guigan v. A. C. Moore <(- Co., [1932] S. C. 11. “ Employ¬ 
ment ” means any employment, to the nature of which the disease is due, in 
which the workman was employed within the twelve months previous to 
the date of disablement (Scott v. Summerlce Iron Co., supra). The false 
representation need not have been made within tlie 12 months (Higgins v. 
Cadzow Coal Co., [1931J 8. C. 54). 


Compensation, How Calculated. 

Note (r ).~~Now W. C. A., 1925, ss. 43 (I) (d), 10. 

Notices. 

Note ( s ).~ Now W. C. A., 1925 s. 43 (1) (e). 

Note (a ).—Sec now W. C. 11. 41 (2). If the workman gives no notice 
of the certificate, the certificate cannot be conclusive against the employer 
(Mason v. Foster, [1931] 2 K. B. 172, 0. A.). 

Appeal from Decision of Certifying Surgeon. 

Text and Note (&).—Now W. C. A., 1925, s. 43 (1) (f). The medical 
referee must now also certify as to the condition of the workman at the 
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time of his examination, and such certificate is conclusive (ibid.). For the 
power to make rules, see s. 44 (4). 

For rules as to certifying surgeons, see Stat. R. & 0., 1932, No. 963 : 
medical referees, No. 960 ; 1934, No. 643. 

The certificate of the certifying surgeon, or on appeal the medical referee, 
as to the date of disablement is final, see Wilsons and Clyde Coal Co. v. 
Flynn , [1930] A. C. 516, H. L. (Sc.); Tennent v. A. C. Moore d> Co ., [1929] 
S. C. 7 ; Chuter v. Ford (JJ.) Sons , [1915] 2 K. B. 113, C. A. ; Short v 
Parker (1926), 19 B. W. C. C. 190, C. A.; Bedford v. CowUm db Sons, Ltd., 
[1916] 1 K. B. 980, C. A. (employers held not entitled to challenge 
certificate as inaccurate by calling evidence directed to that point, although 
it was open to them to show that a new cause had come into operation 
since the date of the certificate); Bollings v. Thompson , [1922] 1 IC. B. 
329, C. A. ; Cauldon Potteries , Ltd . v. Johnson (1926), 20 B. W. C. C. 

42, C. A.; Chippendale v. High Explosives , Ltd. (1918), 88 L. J. (k.’ b.) 
143, C. A. 

On appeal the medical referee has power to alter the date of disablement, 
for his power covers the whole range of the action of the certifying surgeon 
in giving or refusing a certificate (Wemyss Coal Co. v. Haig, [1933] A. C. 
643, H. L. (Sc.) ; Birks v. Stafford Coal and Iron Co., [1913] 3 K. B. 6S6, 
C. A.). I*or opinions that the medical referee has no power to alter his 
own certificate except to correct a slip or clerical error, see Laurie v. Unit 
Construction Co. (1933), 26 B. \\. 0. C. 328, 0. A., but if his certificate 
is invalid he may be ordered to comply with the regs. and notwithstanding 
that the workman has died ( Davies v. Howe Bridge Spinning Co. (1934f 
27 B. W. C. C. 207, C. A.). 

When the medical referee allows the employer’s appeal against the date, 
a second certificate by the surgeon reasserting the same date of disablement 
is invalid (Frost v. Clanway Colliery Co., Ltd., [1920] 1 K. B. 423, C. A.). 

The right of appeal to a medical referee is given to the employer cited, 
and not to one who is subsequently joined or from whom contribution 
(see Par. 350, ante) is sought ( Anderton v. Markham, Heywood db Co. 
(1924), 17 B. W. C. C. 211, C. A.). 

As to the scope and form of the medical referee’s decision, see 'Burton v. 
East Barnsley Colliery, Ltd., [1921] 1 K. B. 369, 0. A. (original Form 15 
unsatisfactory). 

But neither the certifying surgeon nor the medical referee is required 
to certify the extent of the disablement, i.e., whether it is total or partial 
( Gilhooley v. John Watson, Ltd., [1924] S. 0. 794). 

The validity of the certifying surgeon’s certificate may be challenged by 
way of certiorari (R. v. Postmaster-General, [1928] 1 K. B. 291). 

Compensation . . . Disease as a Personal Injury. 

Note (c).—S ee, further, Par. 342, ante.. 

Notes (</), (/ ).—Now W. C. A., 1925, s. 43 (1). 

Sequelae to Diseases. 

Note (g).— Now W. C. A., 1925, Sched. Ilf., and see Par. 346, notes, ante. 
Note (h ).—See now W. C. R. 41, Forms 9, 10, 19—23. The liability 
does not cease where the supervening disease is a result of the original 
disease, even though such after-consequences arc not scheduled sequelae 
of the original disease (Dunn v. Scottish Co-operative Wholesale Society 
(1924] S. 0. 278). 

How the Injury must Arise. 

Note (i).— Now W. <J. A., 1925, s. 1 (1). For further qualification see 


s. 1 (2), and Par. 364, notes, post. See also Man soil v. Forth and Clyde 
Steamship Co., Ltd. (1913), 50 Sc. L. R. 687, cited in Par. 339, note (h), ante • 
Neivson v. Burstall (1915), 84 L. J. (k. b.) 535, 0. A. (casual labourer injured 
in helping to get threshing machine out of employer’s farm, the threshing 
machine with the driver and the feeder being hired from a third person and 
casual labourer accompanying the machine according to a local custom • 
claim against emnlover allowed) : Chav v. Sommth 


~ --\---- J --* -- - L v ^ u. Odl t 

party delivering goods at the farm : claim allowed). 

For accidents to persons intoxicated arising out of q,ul n 
of their employment, see Par. 377, note (/), post. hC C0Urd0 

NoTE ( A-).~Sce also Frith v. S.S. Louisianian (Owners) ri9I2l 9 v r , 
15o. C. A. ; Renfrew v. MCrae (R. * J. }> Ltd „ t { 914J ^ 539 
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357 due to intoxication) ; Murphy v. Cooney, [1914] 2 I. R. 76, C. A. (accident 

(cojitd.). due to intoxication : claim disallowed) ; Symon v. Wemyss Coal Co., Ltd., 

[1912] S. C. 1239 (message-clerk injured while boarding a tramcar in 
motion held not entitled to recover); Cook v. S.S. “ Montreal ” (Oumers) 

(1913), 108 L. T. 164, C. A., distinguishing Leach v. Oakley, Street & 

Do., [1911] 1 K. B. 523 ; Hodgson v. Robins, Hay, Waters and Hay (1914), 
5S Sol. Jo. 33/, C. A. (charwoman in the course of her employment 
twisted her knee and next day at home slipped and broke her knee-cap: 
claim allowed); Huscroft v. Bennett (1914), 110 L. T. 494, C. A. (scene 
sliifter injured while carting baggage of troupe from theatre to railway 
station ; claim against theatre proprietor disallowed, on the ground that 
the injury arose from a contract of service altogether independent and 
distinct from the contract of service with the theatre proprietor); Whit¬ 
field v. Lambert (1915), 84 L. J. (k. b.) 1378, C. A. (injury to farmhand 
who, having cycled over to enter his employment, was allowed by his 
employer to take a horse and cart to get his box from the station : claim 
disallowed, on the ground that applicant was engaged on his own business, 
and that, as applicant was merely using respondent’s cart and horse 
with leave and licence, the accident did not arise out of the employ¬ 
ment) ; 11 illiams v. Llandudno Coaching and Carriage Co., Ltd., [1915] 

2 K. B. 101, C. A., cited in Par. 377, note (/), post; Gibbins v. British 
Dyes, Ltd. (1918), 88 L. J. (k. b.) 716, C. A. (use of lift to return to work : 
claim allowed); Bird v. Price (1920), 13 B. W. C. C. 143, C. A. (injury to 
farmhand who, having been told to go to place of employment in van, 
chose to go in cart which was driven by employer’s man : claim allowed); 
Buglass v. Gray (1920), 13 B. W. C. C. 147, 0. A. (injury to carrier’s driver 
while taking box of meat through shop to back premises : claim allowed); 
Mayor v. Leyland (Birmingham) Rubber Co. (1920), 13 B. W. C. C. 115, 
C. A. (custom of sitting on stationary part of machine^ acquiesced in by 
employer: claim allowed) ; Simpson v. Bolsover Colliery Co. (1920), 13 
B. \\. C. C. 173, C. A. (injury to workman riding bicycle to work along 
private road to colliery : claim allowed). 

Miners in Rescue Brigades.—Any accident caused to a workman 
employed in or about a mine to which the Coal Mines Act, 1911, applies 
who is with the consent of his employer being trained as a member of the 
rescue brigade, and arising out of and in the course of his training, is, for 
the purposes of tlie W. C. A., deemed to arise out of and in the course of his 
employment in the mine (W. C. A., 1925, s. 34 (1) ). A workman engaged 
in rescue work at any such mine is deemed while so engaged to be employed 
by the owner of the mine as defined by the above Act (s. 34 (2) ). 
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Meaning of the Condition. 

Note (l). —The dicta on p. 500 referred to were in part rejected in 
Davidson ( C. R.) v. M'Robb or Officer, [1918] A. C. 304. For the meaning 
of the words, see also the judgments in St. Helens Colliery Co., Ltd. v. 
Hewitsov, [1924J A. C. 59; for the text, see Par. 361, note (a), post; 
Lancashire and Yorkshire Rail. Co. v. Highley, [1917] A. C. 352 ; Mittun 
v. Salvesen <(• Co., [1934] 8. (’. 20. 

Note (m). —The question whether an accident arises “ out of ” as well 
as in the course of the employment ” was carefully considered in Dennis 
v. White (J. J.) efi C’o., [1917] A. C. 479, H. L., and the view taken by the 
Scottish courts was preferred to that generally adopted by the English 
courts as to the meaning of the Act. The following cases illustrate the 
diiferenoe before this decision : Millar v. Refuge Assurance Co., Ltd., [1912] 
8. C. 37 (insurance agent falling downstairs whilst collecting); Alderidge 
v. Merry, [1913] 2 I. R. 308, C. A. (injury to domestic servant on rising 
by fall of plaster from roof) ; Holland v. Community of the Convent of 
Mercy (1913), 47 I. L. T. Jo. 29 (unexplained fall followed by death 
accelerated by exposure) ; Adamson v. Anderson <k Co. (1905), Ltd., [1913] 
8. C. 1038 (successful claim by workman struck by falling slate during 
gale) ; Kinghorn v. Guthrie (1913), 50 Sc. L. R. 863 (unsuccessful claim 
on somewhat similar facte) ; overruled in Thom or Simpson v. Sinclair, 
[1917] A. C. 127 (fall of adjoining wall on shed in which applicant was 
working : claim allowed) ; Thorn v. Humm & Co. (1915), 84 L. J. (K. B.) 
1459, C. A. (taxicab driver shot by sentry whilst driving a fare on a wet 
and windy night to a fort near Ptymouth : claim allowed); A ash v. S.S. 

“ Rangatira” (Owners), [1914] 3 K. B. 978, C. A. (accident to drunken 
sailor returning to ship by gangwav : claim disallowed); but see cases 
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cited in Par. 377, note (Z), post; Sheldon v. Needham (1914), 111 L. T. 
729, 0. A. (injury to charwoman slipping on banana skin while going to 
the post for her employer: claim disallowed); Risdale v. S.S. “ Kilmarnock ” 
( Owners ), [1915] 1 K. B. 503, C. A. (injury to engineer of trawler caused 
by the trawler striking a floating mine submerged by an alien enemy : 
claim allowed) ; White v. Avery (IF. & T.) t Ltd., [1916] S. C. 209 (work¬ 
man in course of his employment obliged to w'alk along a road slippery 
from frost slipped and was injured : claim allowed) ; Wales v. Iximbton 
and Hetton Collieries (1917), 86 L. J. (k. b.) 1346, G. A., and Marsh v. Pope 
and Pearson, Ltd. (1917), 33 T. L. R. 523, C. A., cited in Par. 339, note (i), 


ante ; Chapman v. Ship “ John W. Pearn ” {Owner) (1916), 32 T. L. R. 368, 
C. A. (seaman slipping on orange peel while on shore on ship's business : 
claim disallowed) ; Harder v. Gains {A. E.) Sons (1916), 85 L. J. (k. b.) 
866, C. A. (carman falling on staircase in public building : claim dis¬ 
allowed) ; Kettle v. M'Kay and Hyland (1916), 85 L. J. (k. b.) 1490, 
C. A. (porter after carrying heavy parcel on hot day sat on the coping 
at the top of the steps to the house where the parcel was to be delivered, 
and fell off into the area: claim disallowed); Coojjer v. Healy , [1916] 
2 I. R. 33, C. A. (grocer’s porter delivering goods killed in a street by 
fall of masonry : claim disallowed). In the following cases the principles 
of Therm or Simpson v. Sinclair, supra , have been applied :— Fearnley 
(Annie) v. Bates and Northcliffe , Ltd. (1917), 86 L. J. (k. b.) 1000, C. A. 
(woman slipping while crossing a yard common to premises of employers 
and others for a necessary puqiose : claim allowed) ; Maydew v. Chatterley- 
Whitfield Collieries , Ltd., [1917] 2 K. B. 742, C. A. (disobedience by 
riding contrary to order limiting sphere of employment : claim dis¬ 
allowed ; but the order made was discharged by consent on appeal (1918), 
88 L. J. (k. b.) 360, H. L.) ; Senior v. Brodsworth Main Colliery Co., 
Ltd. (1917), 86 L. J. (k. b.) 1387, 0. A. (workman using place for necessary 
purpose contrary to regulations : claim disallowed) ; Beattie v. 
Tough & Sons, [1917] S. C. 199 ; Davidson (Charles R.) Co. v. M'Robb 
err Officer, [1918] A. G. 304, H. L. (ship's officer going ashore for his own 
purposes in harbour closed to the public : claim disallowed) ; Philbin v. 
Hayes (1918), 87 L. J. (k. b.) 779, G. A. (workman sleeping in hut pro¬ 
vided by employer: claim disallowed); Armitstead v. Humber Graving 
Dock and Engineering Co., Ltd. (1918), 88 L. J. (k. b.) 140, G. A. (coke 
fire lighted by workman : claim disallowed) ; Horner v. Wandsworth, 
Wimbledon and Epsom Gas Co. (1919), 88 L. J. (k. b.) 355 (workman 
incurring unnecessary risk in relieving nature : claim disallowed) ; Cars 
v. Vickers, Ltd. (1919), 88 L. J. (k. b.) 408, G. A. (instructions to help fellow- 
workgirl : claim allowed) ; Armstrong (Sir IF. G.), Whitworth & Co. v. 
Reclford, [1920] A. G. 757 (returning to work after dinner hour) ; Corlett 
v. Lancashire and Yorkshire Rail. Co. (1918), 120 L. T. 236 (dangerous 
route) ; Hannajin v. Fitzmaurice, [1921J 2 I. R. 44, G. A. (fall of servant 
in kitchen through ill-fitting slippers : claim disallowed) ; Clark v. Lord 
Advocate, [1922] S. G. 561 (injury caused by unintentional blow from 
fellow-servant while passing on narrow stair : claim allowed) ; Upton v. 
Great Central Rail. Co., [1924] A. C. 302 (slip on platform when hurrying 
for train during employment: as it occurred in the fulfilment of duties, 
it arose out of the employment) ; Brooker v. T. Borlhwick & Sons 
( Australasia), Ltd., [1933] A. G. 669, P. G. (injuries by falling buildings 
due to earthquake during employment ; claims allowed) ; Codling v. 
Ridley (1933), 26 B. W. G. G. 3, G. A. (domestic servant burned while 
drying her hair ; claim allowed) ; Lander v. British United Shoe Machinery 
Co. (1933), 26 B. W. C. C. 411, C. A. (epileptic fall on floor found not 
dangerous ; claim disallowed). 


As to street accidents to servants while engaged on master’s business, 
see Dennis v. White (A. J.) & Co., supra ; Heffernan v. Secretary of State 
for War , [1918] 2 I. Ii. 467, C. A.; Arkell v. Gudgeon (1917), 87 L. J. 
(k. b.) 1104, H. L. ; Allcock v. Rogers (1918), 87 L. J. (k. b.) 693, H. L. 
(potman cleaning door plate: claim disallowed); Knyvett v. Wilkinson 
Brothers, Ltd. (1918), 87 L. J. (k. b.) 722, C. A. ; Bird v. Keep, [1918] 2 
K. B. 692, C. A. (servant killed in oil and colour warehouse during air 
raid) ; Byrne v. Larrinaga Steamship Co., Ltd. (1918), 88 L. J. (k. b.) 1255 
C. A. ; Matthews v. Pmieroy (1919), 12 B. W. C. C. 136, C. A. (disregard 
of statutory rule); M'Kendry v. Wright and Greig, [1919J S. C. 98 fdis- 
apprvd. in iMnder v. British United Shoe Machinery Co., supra • Noble ltd 
v. Carragher (1923), 67 1. L. T. 137, 0. A. (carter shot ir: stfeet’in disturbed 
area: claim allowed); Laurence v. G. Matthews (1924), Ltd., [1929] 1 
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K. B. 1, C. A. (commercial traveller riding cycle struck by tree blown down 
by gale ; claim allowed as employment took him into the danger zone ; the 
fact that cause of fall due to forces of nature held immaterial); Par. 361, 
post. 

Claims were disallowed in the following previous cases of accidents to 
workmen while riding bicycles on their employer’s business :—Lennon v. 
Wexford County Council (i913), 48 I. L. T. 40 ; G-recn v. Shaw (1912), 46 
(. L. T. IS : Slade v. Taylor (1915), 8 B. W. C. C. 65, C. A. ; Head v. 
Baler, [1916] 1 K. B. 927, C. A.; Ince v. Reigate Education Committee, 
[1916] 2 K. B. 671, C. A. 

Note (n ).—See also Cooper v. North Eastern Rail. Co. (1915), 85 L. J* 
(k. b.) 187, C. A. (injury to engine-driver during the bombardment of 
Hartlepool by enemy’s fleet: claim disallowed, there being no special 
risk connected with the employment) ; Allcock v. Rogers and Knyvett v. 
Wilkinson Brothers, Lid., supra ; Hewitt v. Partridge Jones & John Baton, 
Ltd. (1922) 128 L. T. 238, C. A. (miner clearing snow during blizzard; 
claim allowed). 

Burden of Proof. 

Note (o).—S ee also Southall v. Cheshire County News Co., Ltd. (1912), 
5 B. \\\ C. C. 251, C. A. ; Spencer v. “ Liberty ” (Owners) (1917), 86 L. J. 
(k. b.) 1381, C. A. (disappearance of sailor returning to ship : no evidence 
to justify award); Carpenter v. Wandsworth Corpoi'ation (1917), 117 L. T. 
183, (!. A. (no evidence that peritonitis causing death was due to accident: 
claim dismissed); Saddington v. Inslip Iron Co., Ltd. (1917), 87 L. J. 
(k. b.) 184, C. A. (septic poisoning of chapped hands: claim allowed); 
Jones v. South Eastern and Chatham Rail. Cos' Managing Committee 
(1918), 87 L. J. (k. b.) 775, C. A. (rejection of claimant’s evidence); Gray 
v. Sopwith Aviation Co., Ltd. (1918), 88 L. J. (k. b.) 329, C. A. (onus 
not discharged); Wilson v. Blylh Shipbuilding and Dry Docks Co., [1919] 1 
K. B. 324 (riveter’s holder-up suffering from “ beat hand ”); Innes (or 
Grant) v. Kynoch (G. d; G .), [1919] A. C. 765, H. L. (Sc.) (blood poisoning 
from germs in manure factory) ; Braine v. Port of London Authority, infra ; 
Pigling v. Minister of Munitions (1921), 14 B. \V. C. C. 1, C. A. (deceased 
engaged on work within his employment up to a moment before the 
accident: onus on employers to piove that his last act causing the acci¬ 
dent was inconsistent with his continuing within his employment); the 
onus of proof must, however, also depend upon the length of time between 
the last known acts and the death of the workman (Prosser v. Graham Navi¬ 
gation Collieries, Ltd. (1921), 14 B. W. C. C. 42, C. A. 

Where jyrimd facie the accident arises out of the employment, the onus is 
on the employer of establishing a breach of regulations or added peril 
(A. G. Moore <k Co. v. Barkey, [1923] A. C. 790, H. L. (Sc.) ). 

Inference from Facts. 

Note (p ).—See also Hunter v. Simner (1921), 14 B. W. C. C. 327, C. A. 
(evidence more consistent with an accidental fall than a fit: new trial 
ordered) ; Gill v. Perrott (1928), 21 B. W. C. C. 9, C. A. (facts sufficient for 
inference ; no necessity for surmise). 

Note (q). —See also Stapleton v. Dinnington Main Coal Co. (1912), 107 
I.. T. 247, C. A. ; Bird v. Keep, supra (inference of death by suffocation); 
Junes (or Grant) v. Kynock (G. G.), supra ; Lancaster v. Blackwell 

Colliery Co. (1919), 89 L. J. (k. b.) 609, H. L. ; appld. in Collins v. British 
Tim kin, Ltd. (1934), 27 B. W. C. C. 74, C. A. (guess); Stansby v. Ayrton 
<Jb Co. (1919), 122 L. T. 149, C. A. (medical evidence); and as to the duty 
of a judge when drawing an inference from facts generally, see Parry 
v. Ocean Coal Co., (1912), 106 L. T. 713, C. A. ; Pocock v. Edwards 
Sons, Ltd. (1921), 14 B. W. C. C. 93, C. A. (workman rolling milk-churns 
on station platform jumps in front of train and is killed : bound to 
assume that the accident did not arise out of the employment); 11 alker v. 
Wynn, Timmins & Co., Ltd. (1922), 15 B. W. C. C. 122, C. A. (finger cut 
at home: poisoning at work); Buckland v. W. & C. French (1929), 4 
T. L. R. 193, C. A. (night watchman); Lindores v. Lochgelly Iron a , 
Coal Co., [1929] S. C. (h. l.) 104 (explosion of detonator); Hurst v. Walter s 
Palm Toffee Co. (1929), 22 B. W. C. C. 215, C. A. 

Whether on stated facts the accident arose out of and during the course 
of the employment is a question of law (Sparey v. Bath R . D* C* (1931), 

48 T.L. R. 87, H. L.). 
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Guess. 

Note (r).—For the principles to be applied, sec Mackinnon v. Miller. 
[1909] S. C. 373, apprvd. in Kerr or Lendrum v. Ayr S.S. Co., [1915] A. C, 
217 (unexplained disappearance of seaman found drowned; claim 
allowed); folld. in preference to Marshall v. S.S. Wild Rose (see original 
note) in Simpson v. L. M. & S. Rail. Co., [1931] A. 0. 351, H. L. (Sc.) 

(unexplained fall of guard from passenger compartment; on facts entitled 
to infer accident arose out of as well as in course of employment); see, 
especially, ibid., at p. 369 ; apprvd. in Rosen v. S.S. Quercus , [1933] A. C. 

494. 

See also Fennah v. Midland Great Western Rail. (1911), 45 I. L. T. 
192, C. A. (engine-driver, after tightening a nut on the engine, found 
lying in a dying condition between the engine and platform); Howe 
v. Femhill Collieries, Ltd. (1912), 107 L. T. 60S, C. A. (blood-poisoning) ; 
Mitchell v. S.S. “Saxon" (Owners) (1912), 5. B. W. C. C. 623, C. A. 
(seaman found drowned alongside quay); Lee v. Stag Line, Ltd. (1912), 
107 L. T. 509, C. A. (disappearance of fireman during his watch in 
tropics); Burwash v. Leyland d Co., Ltd. (1912), 107 L. T. 735, C. A., 
and Rourke v. Holt & Co., [1917] 2 I. R. 318 (unexplained disappearance 
of seaman); Baton v. Dixon, Ltd. (1913), 50 Sc. L. R. 866 (aneurism 
of the heart, occurring after resumption of work ; claim unsuccessful); 
Dyhouse v. Great Western Rail. Co. (1913), 109 L. T. 193, C. A. (un¬ 
successful claim); Hewitt v. Stanley Brothers, Lid. (1913), 109 L. T. 
384, C. A. (claim allowed) ; Sheehy v. Great Southern and Western 
Rail. Co. (1913), 47 I. L. T. 161, C. A. (railway guard found injured 
on line: claim allowed); Mitchinson v. Day Brothers, [1913] 1 K. B. 
603, C. A. (assault on workman by stranger: claim disallowed); Craig 
v. S.S. “Calabria" (Owners) (1913), 51 8c. L. R. 657 (seaman drowned 
by falling from quay on return to ship); Renfrew v. M'Crae (R. d ./.), 
Ltd., [1914] 8. C. 539 (unexplained accident to intoxicated commercial 
traveller found run over on railway line : claim disallowed); McIntyre 
v. Stewart, [1916] S. C. 91 (dock labourer worse for drink afterwards 
found drowned : claim disallowed) ; j\ 1 Lean v. MacBraync (David), 

Ltd., [1916] S. 0. 338 (seaman drowned while using boat, not provided 
by his employers, to get back to his ship, which was lying hauled up on 
a repairing slip: claim disallowed, on the ground that the accident had 
happened while seaman was outside, and before he had returned to, the 
scope of his employment); Shea v. Wilson d Co., Barnsley (1916), 50 
J. L. T. 73. C. A. ; Lynch v. Crown S.S. Co., [1916] S. 0. 695 (unexplained 
disappearance of seaman: claim disallowed); Mills v. Dinnington 
Main Coal Co. (1916), 86 L. J. (K. b.) 231, C. A. (death from obscure disease 
set up after accident: claimed allowed) ; Spencer v. “ Liberty " (Owners), 
supra (claim disallowed) ; Gray v. Sopwith Aviation Co. (1918), 88 L. J. 
(K. b.) 329, 0. A. (workman found dead in locked room full of escaping gas ; 
claim disallowed) ; Heathcole v. Grimsby Cordage Co. (1920), 13 B. W. C. 0. 
1, C. A. (girl’s hair caught in spinning machine while stooping to pick 
up comb with which she had been combing her hair in accordance with 
custom: claim disallowed); Braine v. Port of London Authority (1920), 
13 B. W. C. C. 352, C. A. (watchman on lighters : body found in the river 
after visiting home : evidence of going outside his employment: applicant 
failed to discharge the onus upon her) ; Brown v. Kingsbury Collieries, Ltd. 
(1921), 14 B. W. C. C. 244, C. A. (though no presumption that injuries 
were self-inflicted, on the evidence suicide inferred). 

Where a sailor, whose employment is continuous, disappears in mid¬ 
ocean and there is no direct evidence as to the circumstances attending 
his death, the court may presume that the accident with which he met 
arose out of his employment, if it can he shown, or properly inferred, 
that when last seen he was engaged in doing his duty as a seaman 
(Proctor v. S.S. “ Serbina ” (Owners), [1915] 3 K. B. 344, C. A. ; affirmed 
sub nom. S.S. “ Serbino ” (Owners) v. Proctor, [1916] 1 A. 0. 464 ; Carnaby 
v. S.S. “ Bromsgroove" ( Owners) (1921). 14 B. W. C. C. 84, C. A. (disappear-' 
ance of fireman who had gone on deck for water : evidence more consistent 
with the theory that he fell overboard while doing something unconnected 
with his employment: claim disallowed) ). See also Stroud v. Bath Gas 
Light and Coke Co. (1927), 20 B. W. C. C. 496, C. A. (workman found in 
machinery ; inference of accident in course of employment). 

Accident Occurring On, or In, or About Premises. 

Note ( s ).—Now W. C. A., 1925, s. 6. 
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When Locality is Material. 

Note (/).—See also Millar v. Refuge Assurance Co., Ltd ., [1912] S. C. 37 ; 
Allcock v. Rogers (1918), 87 L. J. (k. b.) 693, H. L. ; Kynvett v. 

Brothers, Ltd. (1918), 87 L. J. (k. b.) 722, C. A. ; jBm* v. Keep, [1918] 2 
K. 13. 692, C. A. (explosion of enemy bomb in oil and colour warehouse). 
As to accidents to workmen while riding bicycles on their employers’ 
business, see, further, Par. 358, note (m), ante, where the cases are 
collected. 


Coming to the Premises. 

Note (a ).—As a general rule the time taken in going to and returning 
from the place of work is excluded from the employment, though the 
contract may expressly or impliedly include this time ; see Evans v. 
Postmaster-General (1924), 17 B. W. C. C. 151, C. A. (postman timed from 
pillar-box at which his employment began) ; Lye v. British and Argentine 
Meat Co. (1927), 20 B. W. C. C. 341, C. A. (boy returning from tea and free 
to do as he pleased) ; Allen v. Siddons (1932), 25 B. W. C. C. 350, C. A. 

The test is : Did the accident happen while the workman was doing 
something in discharge of a duty to his employer directly or indirectly 
imposed upon him by his contract of service ? {St. Helens Colliery Co. v. 
Hewitson , infra, at p. 71). See also Dunning v. Binding (1932), 147 L. T. 
520, C. A. (commercial traveller) ; London and North Eastern Rail v. Brent- 


nail, [1933] A. C. 489 (duty to stay at employers’ hostel between shifts). 

As to accidents on roads belonging to the employer, see Williams v. 
Asshcton Smith (1913), 108 L. T. 200, C. A. (public footpath belonging to 
employer) ; Nicol v. Young's Paraffin Light and Mineral Oil Co., Ltd., 
[1915] S. (\ 439; Lancashire and Yorkshire Railway v. Highley, [1917] 
A. 0. 352 (workman choosing most dangerous of three different ways 
to get to proper place in which to get a meal: claim disallowed) ; Fox v. 
Rees and Kirby, Ltd. (1916), 86 L. J. (k. b.) 43, C. A. (workman choosing 
dangerous but recognised and most convenient way of three possible ways 
to factory : no added peril and claim allowed) ; Steieart {.John) <0 Son 
(1912), lAd. v. Longhurst, [1917] A. ('. 249, overruling Ilolness v. Mackay 
and Paris, cited in the original volume; Howells v. Powell Duffryn 
Steam Coal Co., 11926] 1 K. B. 472, (\ A. ( injury on employers’ coach on 
employers’ premises; claim allowed); Howells v. Great''Western Rail 
Co. (1928), 21 B. W. (’. 18. ('. A. (employers' acquiescence in use of 
dangerous route; claim allowed); .Johnson v. Bell Bros., Ltd. (1921), 
14 B. \\ . C. C. 181, C. A. (short cut along railway line : claim disallowed); 
Gorman v. Barclay Curie <(• Co., [1926] S. C. 266 (along permitted route 
on employers’ premises to “clock on ”; claim allowed). 

r l he above cases must be distinguished from the following cases where the 
workman has not in fact reached the employers’ premises, but is travelling 
in a vehicle provided by them. 


Where a workman is under no contractual obligation express or implied 
to use a train provided by the employers, his journey is not in the course 
of his employment {St. Helens Colliery Co., Lid. v. Hewitson, [1924] A. C. 
59, overruling Cremins v. Guest, Keen <5 Nettlefolds, Ltd .; folld. in Taylor 
v. Sir R. Me Alpine ds Sons, Ltd. (1924), 17 B. W. C. C. 26, C. A. ; Newton 
v. Guest, Keen & Nettlefolds, Ltd. (1926), 19 B. W. C. C. 119, H. L. ; McPher¬ 
son v. Reid, M'Farlane ct- Co., [1926] S. C. 359 ; Craw v. Forrest, [1931] 
S. C. 634). See also Morgan v. Guest, Keen efr Nettlefolds, Ltd. (1922), 92 
L. J. (k. b.) 192, C. A. (employment, which began on entering employers’ 
train, continued while walking to the pit along a recognised route across 
land not belonging to employers). 

Returning to Ships.—The test is w r hether the accident was due to 
risks to which the public in general are exposed or to risks special to the 
employment. Thus in the case of a public harbour it becomes necessary 
to show that the seaman had reached the ship or the “ provided access 
to the ship in order to bring him within the sphere of risks special to his 
employment and take him outside the sphere of risks common to all the 
public. In the case of a private harbour, he has entered upon private 
premises with its special risks to which only those who have business at 
the harbour are exposed, and thus he comes within the protection of the 
Act. See Northumbrian Shipping Co. v. McCullum (1932), 101 L. J. 
(k. b.) 664, H. L., reviewing former decisions. See Stewart d ? Son (1912), 
Ltd. v. Longhurst , supra (private dock); Kitchenham v. S.S. lt Johan¬ 
nesburg ” {Owners), [1911] 1 K. B. 523; Davidson <b Co. v. M ( Robb (or 
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Officer ), [1918] A. C. 304 (publio harbour ; the place of accident must be 
“in a fair sense ” the access to the ship) ; Wilson v. Lyle, [1925] S. G. 
824; Todd v. MacCullum , [1932] N. I. 130, C. A. (near gangway ; claim 
allowed) ; Robertson v. S.S. “ Appalachee ” ( Owners) (1926), 20 B. W. C. C. 
57, C. A. (return in boat not provided by empk> 3 'ers ; accident not in the 
course of employment); folld. in Black v. S.S . “ Lies per ides ” (Owners) 
(1929), 22 B. W. C. C. 295, C. A. ; Jforrwcm v. 6'.“ A&onfcir ” {Owners) 
(1928), 21 B. W. C. C. 1G3, C. A. (attempt to get hold of gangway from oanoe; 
act connected with employment). 

Leaving the Premises. 

Note (6).—See, further, Cook v. S.S. “ Montreal" (Owners) (1913), 108 
L. T. 164, C. A. ; Webber v. Wanshrongh Paper Co., Ltd., [1915] A. C. 51 
(successful claim by workman who was injured on ladder fixed to quay 
and which was proper means of access to the ship, after leaving the vessel 
on which he was employed) ; Richards v. Morris, [1915] 1 K. B. 221, 
0. A. (workman employed on island and allowed to go to mainland on 
week-ends to visit his family was injured in getting out of boat on landing 
and was subsequently found on the ground in state of exhaustion and 
died ; held that it was part of the contract of service that workman 
should be allowed reasonable facilities by means of the boat for reaching 
mainland to visit his family, and claim allowed) ; Stewart {John) <C* Son 
(1912), Ltd. v. Longhv.rst, supra; Whit tol v. Staveley Coal and Iron Co., 
Lt/1. (1917), 86 L. J. (K. B.) 985, C. A. (use of railway lino by permission of 
railway company without request or agreement by employers: claim 
disallowed); Wales v. Lambton and Met ton Collieries (1917), 86 L. J. 
(k. b.) 1346, C. A. (workman slipping before leaving employer's premises : 
claim allowed) ; Marsh v. Pope and Pearson , Ltd. (1917), 86 L. J. (k. b.) 
1349, C. A. (boy slipping on rail within employer's premises: claim 
allowed) ; Fraser v. Lochgelly Iron and Coal Co., Ltd. (1920), 13 B. YV. 0. 0. 
511 (miner resting in dangerous place while waiting for cage : claim dis¬ 
allowed) ; Jardine v. Steel Co. of Scotland , [1926] Sc. L. T. 600 (riding on 
hutch on way home; claimed disallowed); Sparey v. Bath R. D. C. 
(1931), 24 B. \Y. C. li t, H. fi. (injury to road repairer on road after 
work finished ; claim disallowed) ; Posit r v. P. Penfold cb Go. (1934), 27 

B. W. 0. C. 240, C. A. (leaving premises by a permissible way in a per : 
missible manner ; claim allowed). 

Note (c ).—See also Edwards v. Wingham Agricultural Implement Co., 
Ltd., [1913] 3 K. B. 596; Mole v. Wadivorth (1913), 6 B. W. C. C. 12!), 

C. A. ; Graham v. Barr and Thornton, [1913] S. C. 538 (workman killed by 
train on employer’s line 400 yards from pit mouth when returning home ; 
claim disallowed): St. Helens Colliery Co., Ltd. v. l/cwiison, supra. 

Temporary Cessation of Work. 

Note (e ).—See also Halvorsen v. Salvesen, [1912] S. C. 99 (engineer 
returning to ship after visit on shore on legitimate business, attempting 
to reach his ship in the river by dangerous means) ; llyndman v. Craig 

Co. (1911), 4 B. YV. C. C. 438, C. A. (seaman, returning to his ship after 
a visit, on shore on his own business falling into the water from gang¬ 
way) ; Kearon v. Kearon (1911), 4 B. \V. C. G. 435, C. A. (seaman returning 
to his ship after visit on shore on his own business injured in attempting 
to board the ship) ; Parker v. Ship Black Rock (Owners), [1915] A. C. 
725 (accident to fireman fulling in the sea on returning from shore after 
buying provisions, the contract of service being under the Merchant 
Shipping Act, 1894 (57 & 58 Viet. e. 60), ss. J14, 116, with the words 
“ crew to provide their own provisions ” written on the document, and 
the scale of articles bound to be supplied by the owners struck out, held 
not to arise out of and in the course of employment, no contractual 
obligation having been created) ; Lee v. “St. George" (Owners) (1914), 58 
Sol. Jo. 301, C. A. (ship steward on shore to re-victual ship injured while 
visiting his home on a road not direct between dock and warehouse whore 
the stores were : claim disallowed); May v. /son (1914), 110 L. T. 525 
G. A. (lighterman stepping from wharf to boat in order to rest while 
waiting for tide to ebb sufficiently so as to reach employer’s barge, and 
injured in so doing; held that the workman was acting reasonably and 
within ambit of employment, and claim allowed) ; Davidson (Charles R ) 
Co ‘ v * M'Robbor Officer and Robertson v. S.S. “ Appalachee ” (Owner*) 
Bar. 361, note (a), ante (period of liability for sailor going ashore) ; Corlett 
y. Lancashire and Yorkshire Rail. Co. (1918), 120 L. T. 236, C. A. ; Lash- 
brook v. Times Shipping Co., Ltd. (1923), 16 B. W. C. C. 63, C. A. (accident 
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on jetty returning from shore leave); Bell v. Armstrong (Sir William), 
If hiticorth (k Co. (1919), 88 L. J. (k. b.) 844, C. A. (leaving premises during 
dinner hour : claim disallowed); Bruce v. Davy (1926), 20 B. W. C. C. 
237, C. A. (shop assistant left to get milk for his tea ; claim disallowed) • 
Mouh v. Marmite Food Extract Co. (1927), 20 B. W. C. C. 446, C. A. (injury 
during supper-time off the premises ; claim disallowed); Bratton v. 
Jonas A' C elver, Ltd. (1920), 13 B. W. C. C. 305, C. A. (workman during 
short interval for rest and food injured when fetching his mate’s cap : 
claim allowed) ; Svudmore v. London and Thames Haven Oil Wharves, 
Lid. (1921), 14 B. W. C. C. 114, C. A. (workman while waiting in mess- 
room during tea-time for can of water to boil was scalded owing to a 
tipping of the can : held a risk incidental to employment). 

lor case of injury to seaman returning to ship after discharge, see 
McLaren v. Canadian Pacific Steamships, Ltd., [1926] S. C. 801. 


Act Done Entirely for Workman’s Own Purpose. 

Note ( f ).— Barnes v. Nunnery Colliery Co ., Ltd. (1910), 4 B. W. C. C. 
43, C. A., cited in original volume, affirmed, [1912] A. C. 44; see also 
Kerr v. William Baird <k Co., Ltd. (1911), 4 B. W. C. C. 397 (miner using 
detonators contrary to rules); M' Keoum v. HP Murray (1911), 45 I. L. T. 
190 (traction-engine attendant riding on draw-car contrary to instruc¬ 
tions) ; Peel v. Lawrence (Wm.) <k Sons, Ltd. (1912), 106 L. T. 482, C. A. 
(injury to finger whilst taking off his sock preparatory to work); Watkins 
v. Guest, Keen and Nettlefolds , Ltd. (1912), 106 L. T. 818, C. A. 
(workman injured whilst riding on footboard contrary to regulations); 
Parker v. Ilamhrook (1912), 107 L. T. 249, C. A. (serious and wilful mis¬ 
conduct for workmans own purposes outside area of employment); 
Richardson v. Denton Colliery Co., Ltd. (1913), 109 L. T. 370, C. A. (suc¬ 
cessful claim where it was found that the employers “ winked at ” a 
breach of the rules) ; Burns v. Summcrlee Iron Co., Ltd., [1913] S. C. 227 
(miner taking upon himself duty not entrusted to him); Guilfoyle v. 
Fennessy (1913), 47 I. L. T. 19, C. A. (workman attempting to swim across 
river instead of waiting for boat); Haley v. United Collieries, [1907] S. C. 
214 (workman taking short cut across railway line) ; Smith v. Fife Coal 
Co., Lid., [1914] A. C. 723, Par. 364, note (h), post; M l William v. Great 
Forth of Scotland Rail. Co., [1914] S. C. 453 (porter jumping on foot¬ 
board of train in motion contrary to rules : claim allowed); Martin 
v. Lovihond (J.) & Sons, Ltd., [1914] 2 K. B. 227, C. A. (brewer’s drayman 
whose duty it was to drive a dray from 8 o’clock in the morning till 
8 o clock at night, left his dray about 2 o’clock opposite public-house, 
which he entered to get a glass of beer and on crossing the road after¬ 
wards was knocked down by a motor-car: claim allowed); Carlton 
v. Sinclair (William), Ltd., [1914] S. C. 871 (workman injured whilst 
assisting fellow-workmen working for third party : claim disallowed); 

6 arinduff v. Gilmore (1914), 48 I. L. T. 137, C. A. (workman injured standing 
near machine for shelter while taking refreshment given by employer: 
claim allowed); Baird ( William) <k Co., Ltd. v. Robson (1914), 51 Sc. L. R. 
747 (miner “ letting down ” loaded hutches instead of waiting for the 
pony driver whose duty it was to remove the loaded hutches: 
claim allowed); Pritchard v. Torkington (1914), 111 L. T. 917, C. A. 
(workman in course of employment walking across railway line contrary 
to orders instead of crossing by bridge: claim disallowed); Price 
v. Tredegar Iron and Coal Co., Ltd. (1914), 111 L. T. 688, 0. A., and 
Wilson v. London and North Western Rail . Co. (1918), 87 L. J. (k. b.) 
843 (workman jumping off train in motion instead of waiting to 
reach station : claim disallowed) ; Baker v. Bradford (Earl) (1916), 85 
L. J. (k. b.) 1031, H. L. (miner in a hurry to get home attempting to get 
between moving tubs instead of waiting as told until they were stationary : 
claim disallowed) ; Lancashire and Yorkshire Railway v. Highley, [1917J 
A. (J. 352 (workman passing between trucks on railway line as short 
cut to mess-room : claim disallowed) ; Maydew v. Chatter ley- Whitfield 
Collieries, Ltd., [1917] 2 K. B. 742, C. A., where the order made was 
discharged by consent on appeal (1918), 88 L. J. (k. b.) 360, H. L. ; 
Stevens v. London and South Western Rail. Co. (1918), 87 L. J. (K. b.) 756, 

C. A. ; Armitstead v. Humber Graving Dock and Engineering Co., Ltd. 
(1918), 88 L. J. (k. b.) 140, 0. A. (asphyxiation by coke fire) ; Horner v. 
Wandsworth, Wimbledon and Epsom Gas Co. (1919), 88 L. J. (k. b.) 355, 

C. A.; Espie v. British Basket Co., Ltd. (1920), 13 B. W. C. C. 492 (boy 
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entering sawpit to recover property of fellow-workman : claim not allowed); 
Fraser v. LochgeUy Iron and Coal Co., Ltd. (1920), 13 B. W. C. C. 511 (miner 
sitting on pulley cover while waiting); Rooney v. L. & N. E. R. Co., 

[1931] S. C. 34. 

Whether boarding a tramcar when in motion is an authorised act done 
negligently, or is such an added peril as to take the act outside the work¬ 
man’s employment is a question of fact and a question of degree [Guest v. 
Gaston 6c Co., [1927] 1 K. B. 1, C. A. ; criticising Symon v. Wemyss Coal Co., 
[1912] S. C. 1239). See also Bryne v. Larrinaga Steamship Co., Ltd. (1918), 
88 L. J. (k.b.) 1255, C. A. 

Act Done in Dangerous Manner. 

Note (g). —See, further, Gallant v. “ Gabir ,r (Owners) (1913), 108 L. T. 
50, C. A. ; Richardson v. Denton Colliery Co., Ltd. (1913), G B. W. C. C. 629, 
C. A., distinguishing Burners v. Nunnery Colliery Co., Ltd., supra : Plumb 
v. Cobden Flour Mills Co., Ltd., [1914] A. C. G2 (unsuccessful claim where 
uceident happened by attempt to expedite work by unauthorised means) ; 
Pepper v. Sayer, [1914] 3 K. B. 994, C. A. (workman, part of whose duty it 
was to obtain key to poultry-house, reached for it in an imprudent manner 
by vaulting on to a window-sill: claim allowed); Dixon v. S.S. “ Ayresome ” 
(1930), 23 B. W. C. C. 29, C. A. (leaving ship by jumping ; a method not 
removed from the contemplation of the parties) ; Palmer v. Harrods, Ltd. 
(1916), 85 L. J. (k. e.) 1G59, C. A. (workman used lift not intended for 
passengers ; claim disallowed); Wardle v. Enthoven (H. G.) 6c Sons, Ltd. 
(1916), 86 L. J. (k. b.) 390, C. A. (accident due to workman going to danger¬ 
ous place where he had in fact no duty to go, although he honestly thought 
that he had : claim disallowed) ; Stevens v. L. S. if. Rail. Co. (1918), 87 
L. J. (k. b.) 756, C. A. (engine-driver trimmed shovel on a dangerous rail) ; 
Gaunt v. Babcock and Wilcox (1918), 10 B. W. C. C. 733, Ct. of Sess. (sand 
removed from moulding box by hand) ; Lancashire and Yorkshire Radway 
v. Highley, Stevens v. London and South Western Rail. Co., Maydew v. 
ChaIterley- Whitfield Collieries, Ltd., Horner v. Wandsworth, Wimbledon and 
Epsom Gas Co., and Byrne v. Larrinaga Steamship Co., Ltd., supra ; Gibbins 
v. British Dyes, Ltd. (1918), 88 L. J. (k. b.) 716, C. A. ; Bell v. Armstrong 
[Sir William), Whitworth W Co. (1919), 88 L. J. (k. b.) 844, C. A. ; Clarke 
v. Anderson and Anderson (1919), 12 B. W. C. C. 74, C. A. (added risk 
outside employment) ; McClure 6s Sons, Lid. v. Matthews (1920), 90 
L. .J. (k. b.) 510, C. A. (accident due to mill girl wearing hair down her 
back in spite of warnings and notices against such practice : claim allowed) ; 
Moore (A. G.) 6: Co. v. Demnclly , Fife Coal Co. v. Sharp, Same v. Fyfe, 
infra, overruling Conway v. Pumpherston Oil Co.. [1911] S. C. 660 ; Brown 
v. Baton Colliery Co., [1921] S. C. 323 (electrician injured owing to neglect 
to remove fuse : an added peril) ; Strong v. Wright Co., [1922] S. C. 515, 
Par. 368, note (n), post; Fairhurst v. Hollinwood Screw and Rivet Co., 
Ltd. (1923), 16 B. W. O. C. 168, O. A. (screw turner placed her head under 
guard of machine). 

For limitations on the doctrine of ‘‘ added peril," see Stephen v. Cooper, 
[1929] A. 0. 570, H. L. (Sc.), at pp. 578, 579. 

Act Done Outside Sphere of Employment. 

Note (//).—I. Prohibitions.- —(1) A prohibition may limit the sphere 
of employment, and therefore, unless the circumstances are within W. C. A., 
1925, s. 1 (2) (infra), or the employer has acquiesced in the non-observance 
of the rule (see infra), a transgression of the prohibition will in general 
prevent recovery of compensation (seo cases A, infra). 

(2) On the other hand, a prohibition may be merely a direction not to 
do certain things, or to do them in a certain way within the sphere of 
employment; that is to say, that it may only deal with conduct within 
the sphere of employment, and hence a transgression will not prevent 
recovery of compensation. See Plumb v. Cobden Flour Mills Co., Ltd. 
[1914] A. C. 62 ; Muwdsley v. !!>*•/ Leigh Colliery Co. (1911), 5 B. W. C. C. 
80; and Eslle.r Brothers v. Phillips (1922), 91 L. ,J. (k. «.) 470 , H. L. 
(cleaner injured v. liile cleaning machine when in motion, contrary to printed 
regulations : doing a permitted act in a prohibited manner). 

(3) There is no logical distinction between statutory prohibitions and 

those imposed by employers to regulate employment, though the former 

may he more notorious and authoritative, and cannot be made the subject 

of "a.vcr or of informal modification (Moore (A. G.) d- Co. v. Donnelly 
infra, per Lord Birkenhead). J 
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(4) The prohibition must be genuine and must not have been waived, 
its non-observance must not have been “ winked at,” or otherwise 
acquiesced in by the employers or their officials in charge, see Richardson v 
Denton Colliery Co., Ltd. (1913), 6 B. W. C. C. 629, C. A.; Williams v.’ 
Cle.eves etc. Collieries, Ltd. (1924), 17 B. W. C. C. 97, C. A.; Mellor v 
Ashton Bros. <0 Co ., Ltd. (1921), 14 B. W. C. C. 128, C. A. (notice prohibiting 
a spinner to cross over headstock while machine running ; not a genuine 
prohibition, for it was disregarded in the presence of the overlooker). 

(5) j he prohibition must be unambiguous. If the workman puts a 
leasonable construction on an ambiguous order the employer cannot be 
heard to complain, see Vol. I., Par. 356, ante, and Finn v." Shelton Iron , 
Steel and Coal Co ., Ltd. (1924), 17 B. W. C. C. 69, C. A. (prohibition 
considered by workman to have been withdrawn). 

(6) An accident occurring after 31st December, 1923 (Workmen’s 
Compensation Act, 1923, s. 30), and resulting in death or serious and 
permanent disablement of a workman, is deemed to arise out of and in the 
course of his employment, notwithstanding that at the time when the 
accident happened he was acting in contravention of any statutory or other 
Regulation applicable to his employment or of any orders given by or on 
behalf of his employer, or that lie was acting without instructions from his 
employ er, if the act was done by him for the purposes of and in connection 
with the employer’s trade or business (W. C. A., 1925, s. 1 (2)). The cases 
cited in this paragraph will therefore still apply unless the foregoing three 
conditions are satisfied. It must first be shown that, apart from the pro¬ 
hibition, the accident arose out of and during the course of the employ¬ 
ment ; then consider the prohibition as removing the act from this category ; 
if it is t hen proved that the act was “ for the purposes of the employer’s 
trade or business,” the foregoing effect of the prohibition is annulled, 
see Canadian Coal Co. v. Anderson, infra ; Wilsons and Clyde, Coal Co. v. 
M'Fcrrin . infra; Thomas v. Ocean Coal Co., f 1033] A. C. 100; Privelt 
v. Darracq Motor Engineering Co. (1934), 27 11. W. G. O. 103, 0. A. The 
onus is on the workman to prove that he was acting for the purpose 
of his employer’s trade or business ( Carrallan Coal Co. v. Anderson , [1927] 

A. C. 59, II. L. (Sc.); Thomas v. Pentremawr Colliery Co. (1926). 19 

B. W. C. C. 331, C. A.). V h 


Ibis s. 1 (2) does not apply to a workman who arrogates to himself duties 
which he was neither engaged nor entitled to perform, whether there is a 
specific prohibition or not ( Wilsons and Clyde Coal Co. v. AFFerrin; Kerr 
v. James Dunlop <1- Co., [1926] A. C. 377, H. L. (Sc.) ((1) premature 
ietuin of ohot firer : claim allowed ; (2) miner arrogated to himself duty 
of shot filer : claim disallowed) ); appld. or folld. in Pollock v. Alt . 
Vernon Colliery Co., [1931] A. C. 597, H. L. (Sc.) (principal not liable 
though workman acted on instructions of contractor); ATCorquindale. 
v. Carnbroe Coal Co., [1927] S. C. 14 ; Stokoe v. Alickley Coal Co. (1928), 
21 B. W . C. C. 70, C. A. (shot firer ; personal reasons for breach of regula¬ 
tions insufficient to deprive him of compensation). The question is one 
of fact and degree, see Guest v. Gaston & Co., Par. 363, note (/), ante; 
Altohelli v. Ellis <0 Sons, infra ; I Valkingshaw v. Woodhall Coal Co., infra. 

For unsuccessful claims, see Borley v. Oclcenden , [1925] 2 K. B. 325, 
C. A. ; Jones v. Tarr, [1926] l K. B. 25, C. A. ; Hawkins v. Kendrick J- 
Son (1926), 19 B. W. C. C. 325, C. A. ; Clarke v. Southern Rail. Co. (1927), 
20 ^ ■ C. C. 309, C. A. (in prohibited area) ; Stephen v. Cooper, [1929] 

A. G. 570, H. L. (»Sc.) (added peril) ; Davison v. Holmside and South Aloor 
Collieries (1929), 45 T. L. R. 188, C. A. (riding on tubs ; outside sphere of 
employment) ; Race v. 11.M. Postmaster-General (1932), 25 B. W. C. C. 
24, C. A. (postman used motor cycle without leave). Tub riding contrary 
to prohibition does not necessarily take the workman outside the sphere 
of his employment (Ilannaby v. Llay Alain Collieries , [1931J 1 K. B. 602, 
C. A.; but see the criticism in Thomas v. Ocean Coal Co., supra). 

lor successful claims, see James v. Penderyn Limestone Quarries (1926), 
20 B. W. C. C. 27, C. A. (shunter; breach of regulations); Edwards v. 
Gwauneaegurwen Colliery Co., Ltd. (1926), 20 B. W. G. C. 75, C. A. (riding 
on tubs) ; Altohelli v. Ellis & Sons (1926), 20 B. W. C. C. 190, C. A. (leaving 
train in motion) ; Carter v. British Thomson-Houston Co. (1927), 20 B. W. 
C. C. 331, C. A. (act, though contrary to instructions, done by mistake) ; 
Wood v. Garscube Colliery Co., [19271 S. C. 877 (shot firer’s delegation of 
7 was P er se insufficient to deprive him of compensation) ; Stokoe v. 
Micklty Coal Co., supra ; Brotherton v. J. & A. Jackson (1928), 21 B. W. 
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C. C. 382, C. A. (short cut against regulations); Walkingshaw v. Woodhall 
Coal Co., [1931] S. C. 506 (shot firing). 

(7) As to the onus on the employers of establishing a breach of regula¬ 
tions, see A. 0. Moore ds Co. v. Barkey, Par. 359, note (o), ante. 

A. For cases on prohibition limiting the sphere of employment, sec 
those on “ shot-firms,” infra, and also the following : Parlccr v. Hambrook 
(1912), 107 L. T. 249, C. A. ; Herbert v. Fox {Samuel) dj Co., Ltd., [1916] 

1 A. C. 405 (shunter rode on buffer instead of walking in front of wagons) ; 
Leggett v. Gibbons (1916), 85 L. J. (k. b.) 980, C. A. (workman employed 
solely to repair motor bic} T cles killed while riding one home to customer 
after repairing it) ; Maydew v. Chatterley-Whitfield Collieries, Lid., [1917J 

2 K. B. 742, C. A. (workman riding contrary to regulations : disallowed ; 
but the order made was by consent discharged on appeal (1918), 88 L. J. 
(k. b.) 360, H. L.) ; Senior v. Brodsworth Main Colliery Co., Ltd. (1917), 
86 L. J. (k. b.) 1387, C. A. (workman using place for necessary purpose 
contrary to regulations) ; Dennis v. Taylor (1919), 89 L. J. (k. b.) 158, 
C. A. (taxi-driver acting against express orders) ; Camjibell or Robertson 
v. Woodihe Coal and Coke Co., Lid. (1920), 123 L. T. 113, II. L. (miner 
lighted pipe in fiery mine); Whiddert v. Ch islet Colliery. Ltd. (1920), 89 
L. J. (K. b.) 1209 (killed while crossing forbidden shaft bottom) ; Fife 
Coal Co. v. Fyfe. infra (miner entered fenced-off area in search of nails) ; 
Cook v. London and South Western Rail. Co. (1921), 14 B. W. C. C. 100, 
C. A. (shunter stood on the line to couple, stationary coach with an approach¬ 
ing one) ; Fife Coal Co., Ltd. v. Braid (1924), 17 B. W. C. C. 120, H. L. (Sc.) 
(hutches let down by wallring in front of them) ; Leivcrs v. Barber, H alker 

Co., Ltd. (1924), 17 B. W. 0. C. 38, C. A. (haulage man rode on tubs ; 
verbal prohibition overrode statutory exception and limited sphere of 
employment) ; Durie v. Anchor-Don aid son Line, [1926] S. C. 228 (leaving 
ship without permit). 

Shot-firing.—T he decisions here cited must now be read in the light of 
the alterations made in 1923, and now re-enacted by W. C. A., 1925, s. 1 (2), 
see Wilsons awl Clyde Coal Co. v. M'Ferrin, and Stokoe v. Mickley Coal Co., 
sub-par. (6), supra. 

Claims have been disallowed where a miner drilled out a hole already 
charged ( Bourlon v. Beauchamp, [1920] A. C. 1001) ; where a miner returned 
before the statutory time to examine a misfired shot ( Moore (A. O.) & Co. 
v. Donnelly, Fife Coal Co. v. Sharp, Same v. Fyfe, (1921] 1 A. C. 329, 
H. L. (Sc.) ), even though he honestly believed that he had failed to 
light the fuse ( Smith v. Archibald Russell, Ltd., [1921] S. C. 335 ; Costello 
v. Addie db Sons' Collieries, Ltd., [1922] 1 A. C. 164. H. L. (Sc.) ), or that 
the shot had exploded (Sloan v. Shotts Iron Co., [1922] S. C. 294 ; AFIntosh 
v. Arden Coal Co., Ltd., [1924] S. C. (H. L.) 107). But the “ person 
firing the shot ” within the meaning of “ Explosives ” in Coal Mines 
Order (No. 953 of 1913) is the person who actually applies the light to 
the fuse ; hence a workman who is not the shot-firer, and who returns 
before the prescribed time, is not thereby prevented from recovering 
compensation ( Coltness Iron Co., Ltd. v. Baillie , [1922] 1 A. C. 170, H. L. 
(Sc.) (father of shot-firer injured when returning to relight the fuse within 
the prescribed time : held be bad not added such a risk as took him outside 
the sphere of his employment) ; Pritchard v. Votty and Bowydd Slate 
Quarries Co., Ltd. (1921), 14 B. VV. C. C. 209, C. A. (co-worker of shot-firer 
killed, though both had retired to what they considered was a place of 
safety ; rule must be applied to shot-firer only, and there was no breach as 
to place of safety) ), unless the employer has enlarged the prohibition by an 
additional regulation of his own ( AFIntosh v. Arden Coal Co., Ltd., supra). 

Where the efficient cause of the accident does not arise out of the 
unauthorised act of the injured workman he is entitled to compensation 
( Smith v. Fife Coal Co., Ltd., [1914] A. C. 723 (miner assisted shot-firer ; 
after completion of the prohibited act injured by premature explosion) ) ; 
distinguish Rodger v. Fife Coal Co., [1923] S. C. 280 (workman doing the 
prohibited act at the time of injury : claim disallowed). 



B. For other instances of prohibitions dealing only with conduct within 
the sphere of employment, see Corbett v. Pitt (II. S.) & Co. (1915), 8 B. W. 
C. C. 466, C. A. (miner fired.hole without waiting for instructions) ; Foulkes 
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v. Roberts (1919), 122 L. T. 1G9 (youth working machine, and disobeying 
orders by trying to deal with a difficulty). 

II. The sphere of employment may have been enlarged by the order of 
some person in authority, see Lane v. Lusty ( W.) db Son , [1915] 3 K. B. 
230, C. A. (applicant, a boy employed to take wood from a machine but 
not employed on the machine itself, was told by respondent “ to go and 
find a job,” being temporarily unoccupied, and was injured in trying 
to clean machine : held that respondent’s order meant that applicant 
was to go and do something, although it might not be within the scope 
of his employment so long as it was boy's work and not obviously dangerous 
and improper for applicant to do, and that what the boy had done was 
within that authority : claim allowed); Clarke v. Anderson and Anderson 
(1919;, 12 B. W. C. C. 74, C. A. (boy employed to “clear up” injured 
while crossing saw-table). 

III. If the workman without authority does work which he was not 
engaged to do, and the circumstances are not within the Act 1923, s. 7, 


supra , he acts outside the scope of his employment, see Smith v. Morrison 
(1911), 5 13. \V. C. C. 101, C. A. (potman acting beyond his express orders); 
J/‘ Diarmxd v. Ogtluy Brothers (1913), 50 Sc. L. R. 883 (workman cleaning 
mangle); McCabe v. North {llenry) da Sons, Ltd. (1913), 109 L. T. 369 
(boy meddling with warp contrary to regulations); Howell v. Bedwas 
Navigation Colliery Co ., Ltd. (1921), 14 B. W. C. C. 10, C. A. (shackler 
doing the work of a rider bringing up a loaded tram); Jones v. Arenig 
Granite Co ., Ltd. (1920), 13 13. W. C. C. 317, C. A. (quarry labourer doing 
a rockman’s work : pratice tacitly sanctioned : claim allowed). 

A mere warning to keep oil a certain place on account of possible danger 
does not of itself make the area a prohibited place, see Dawson v. Great 
Central Rail. Co. (1919), 88 L. J. (k. b.) 1177, C. A. 

Note (?).— Now W. A. C., 1925. 


Act Done under Sense of Duty. 

Note ( j). —See, further, Hughes v. Beit , [1915] S.» C. 150 (coachman, 
part of whose duty was to call at a neighbouring village for letters, was 
accustomed with his employer's knowledge to use a bicycle therefor, and in 
so doing was injured : claim allowed); Partridge v. Whileley ( William), Lid. 
(1915), 8 13. W. C. C. 53, C. A. (motor-van driver removing board to make 
clutch work better, and injured through liis rug falling through the gap 
and getting caught in t he shaft underneath : claim allowed) ; Jibb v. Chad¬ 
wick. [1915] 2 K. 13. 94, 0. A. (injury to workman trying to enter train in 
motion in order to get back to employer’s oOice by a certain time: claim 
disallowed, on the ground that he had exposed himself to an additional 
risk by doing an illegal act, not reasonably incident to or arising out of 
his employment); Morris v. Rowbotham (1915), 8 B. W. C. C. 157, C. A. 
(carter, employed to fetch mortar from railway station, left his cart and 

horse there and walked along railwav line to find foreman, from whom 

* * 

it was necessary to get permit: claim disallowed) ; McNally v. Bootle 
Jute Factory Co., Lid. (1916), 85 L. J. (k. b.) 774, C. A. ; Sexton v. Hosford 
(1910), 50 I. L. T. 90, C. A. (baker. einplo 3 r ed to take charge of dough- 
making machine, oiled it out of hours and was injured : claim allowed, 
although employer had in his employment a man whose special duty it 
was to oil machines, as in the circumstances applicant’s contract to 
“ take charge ” of machine included the necessary greasing and oiling 
of it) ; Gibbins v. British Dyes, Ltd., supra ; Jones v. Ynysarwed Colliery 
Co. (1921), 14 B. W. C. C. Ill, C. A. (cleaner swept up a detonator which 
he tapped to remove the dust : held not acting outside the sphere of his 
employment); Byrne v. Campbell, [1923] 2 I. R. 106, C. A. (detonator 
kicked during employment). . 

\\ hen a workman is sent into the streets on his master’s employment 
and meets with an accident by reason of a risk of the streets to which 
his employment exposes him, the accident arises out of as well as in the 
course of his employment, although the risk which caused the accident is 
shared by other members of the public (Dennis v. White {A. J.) <£• Co., 
[1917] A. C. 479, H. L. ; Arkell v. Gudgeon (1917), 87 L. J. (k. b.) 1104, 
(H. L.); Par. 358, note (m), ante). 

Act not Strictly a Duty. 

Note (k ).—See also Iienneberry v. Doyle Brothers , [1912J 2 I. R* 529, 
C. A. (interchange of work, with knowledge and permission of employers, 
with workmen employed by different employers, in common employment); 
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Hutchison (J. <k P.) v. WKinnon, [1916] 1 A. C. 471 (seaman injured by 
drinking water containing solution of caustic soda out of another seaman s 
can, it being the practice, which was sanctioned by the officers, to draw 
water from the pump and leave it in a cool place to get cool: claim 
disallowed); Armstrong (Sir IF. 0 .), Whitivorth & Co. v. Redford, [1920] 
A. C. 757 (worker using canteen on premises : claim allowed); Bell v. 
Armstrong (Sir IF. G.), Whitworth & Co. (1919), 88 L. J. (k. b.) 844 (worker 
using canteen not on premises : claim disallowed) ; Baird (If illiam) <0 Co ., 
Lid. v. M'Graw (1920), 89 L. J. (r. c.) 188 (workman returning for pay, 
and sitting between rails : claim allowed. Per Viscount Finlay : Getting 
wages is an incident of the work done during the past week) ; Smidmore 
v. London and Thames Haven Oil 11 harves, Ltd. (1921), 14 B. W. C. 0. 114, 
C. A., Par. 362, note (e), ante. 

Note (l ).—Now W. C. A. 1925. 

Emergency. 

Note (m ).—See also London and Edinburgh Shipping Co. v. Brown 
(1905), 42 Sc. L. R. 357 (rescue of fellow workman), distinguished in Mullen 
v. Steuarl (1908), 1 B. W. C. 0. 204 (principle not applicable where emer¬ 
gency arises from larking); Cvlpeck v. Orient Steam Navigation Co., Ltd. 
(1922), 15 B. W. C. C. 187, 0. A. (ship's baker defending passengers from 
insult); Jones v. Tarr , [1926] 1 K. B. 25, 0. A. (emergency to stranger ; 
principle not applicable). 

As to rescue work in mines, see \V. G. A., 1925, s. 34, and Par. 3.>7, notes, 
ante. 

Improper Performance. 

Note (n). —A workman who, while doing an act which it was part, of 
his duty to do, meets with an accident to which he is more exposed than 
persons not so engaged, is entitled to compensation from the employer, 
although the act was done negligently or contrary to rules, provided it is 
a ease in winch the defence of serious or wilful misconduct is not avail¬ 
able (Williams v. Llandudno Coaching and Carriage Co., Ltd., [1915] 2 
K. B. 101, C. A.); see, further, S. C. cited in Par. 377, note (/), post; 
Jackson v. Denton Collieries Co., Ltd. (1914), 110 L. T. 559, C. A. (miner 
injured by accident in place where he had been forbidden to work, but 
engaged upon his proper work ; claim allowed) ; Sanderson v. Wright 
(Henry), Ltd. (1914), 110 L. T. 517. G. A. (traveller, whose duty it was to 
examine scrap iron at different railway yards, guilty of serious and wilful 
misconduct in crossing yard while shunting operations were going on : held 
that his dependants were entitled to compensation as the workman was at 
time of accident doing something which he was set to do and which was 
in the course of his duty and not outside the scope of his employment) ; 
Blair A- Co., Ltd. v. Chilton (1915), 84 L. J. (k. b.) 1147, H. L. (workman 
rolling ventilating tires and sitting on guard of machine, which was for¬ 
bidden, instead of standing on a platform ; held that the workman’s 
misconduct in sitting down did not take him out of his employment, and 
claim allowed); Maydeio v. C hat terley-Whit field Collieries, Ltd., [1917] 
2 K. B. 742, C. A. ; order discharged on appeal (1918), 88 L. J. (k. b.) 
360, Ii. L.; Moore (A. G.) d: Co. v. Donnelly, Fife Coal Co. v. Sharp, 
Same v. Fife, and other cases cited in Par. 364, note (h), ante ; Edwards 
v. Ocean Cad Co., Ltd. (1924), 17 B. W. C. 0. 7, G. A. (crossing elevator 
in motion despite a general prohibition); Rossiter v. Waterford Harbour 
Commissioners, [1920] 2 I. R. 172, C. A. (mate of dredger, crossing between 
mast and moving platform, though warned). 

As to moving vehicles, see Jibb v. Chadwick, Par. 365, note (j), ante; 
Strong v. Wright c 0 Co., [1922] S. C. 515 (carelessly leaving moving lorry 
to recover his coat : claim allowed) ; Chirk v. Southwark Corporation 
(1925), 18 B. W. C. C. 367, C. A. (duty to get on lorry : improperly mounted 
when in motion : claim allowed). For the general question to be solved, 
see Guest v. Gaston Co., cited in Par. 363, note (/), ante; Taylor v. 
Lock (1930), 23 B. W. C. C. 55, C. A. 

Injury from Unexpected Cause. 

Note (o).—S ee also Butler v. Burton-on-Trent Union (1912), 106 L. T. 
824, C. A. (workhouse master falling down steps) ; Alderidge v. Merry, 
[1913] 2 1. R. 308, C. A. (injury to domestic servant on rising by fall of 
mortar from roof) ; Thorn v. Humrn db Co. ; Risdale v. S.S. Kilmarnock 
(Owners); Thom or Simpson v. Sinclair; and Brooker v. Borthwick db Sons 
(Australasia), Ltd., Par. 358, note (m), ante ; Bird v. Keep, [1918] 2 K. B. 
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0. A. (explosion of enemy bomb in oil and colour warehouse); Par. 339, 
note (i), ante; Gibbins v. British Dyes, Ltd. (1918), 88 L. J. (k. is.) 716,’ 
C. A. (lift suddenly set in motion). 


Injury from Tort of Third Party. 

Note (j;).— See. further, Blake v. Head (1912), 106 L. T. 822, C. A. 
(assault on errand boy by employer). A felonious act done by the 
employer cannot by any possible straining of language be called an accident 
arising out of and in the course of the employment (Blake v. Head , supra, 
per Buckley, L.J., at p. 823); see also Boulton v. Kelsall, [1912] 2 K. B. 
131, C. A. (attack by strikers on workman when returning home); 
Mitchinson v. Day Brothers, [1913] 1 K. B. 603, C. A. 

kor other cases as to injury by larking, see Wrigley v. Nasmyth Wilson 
(1913), 6 B. W. C. C. 90, C. A. ; Hillis v. Shaw (1913), 47 I. L. T. 221 
(servant accidentally shot by fellow-servant: claim refused) ; but where 
the nature of the employment renders the workman specially liable to 
injury Irom such cause, the accident may be found to arise out of the em¬ 
ployment, sec Clayton v. Hardwick Colliery Co., Ltd. (1915), 85 L. J. (k. b.) 
292, H. L. (stone mischievously thrown by another boy) ; Macfarlane v. 
Lhaiv (Glasgow), Ltd., [1915] S. C. 273 (workman struck by intoxicated 
stranger and knocked against box of molten metal, thus sustaining injuries : 
claim allowed). 

Note (g). —As to larking, see supra , and compare Trim Joint District 
School Board of Management v. Kelly, [1914] A. C. 667 (wilful assault, 
resulting in death, by boy upon schoolmaster who had punished him, 
held to be death by accident). See also Weckcs v. Stead (Willi am), Reid 
v. British and Irish Steam Backet Co., Barker v. Federal Steam Navigation 
Co. Lee v. S. K J. Breckman, Ltd., and Smith v. Stepney Corporation, Par. 
339, note (i), ante. 


Proof of Facts. 


Note (?•).—See also Shea v. Wilson «f? Co., Barnsley, Ltd. (1916), 50 
1. L. I\ 73, C. A. (new trial ordered) ; Sharp v. Loddington Ironstone Co., 
Ltd. (1924), 17 B. W. C. 0. 171, C. A. As to the admissibility in evidence 
of statements made by deceased, see, further, Tucker v. Oldbury Urban 
Council, [1912] 2 K. B. 317, C. A. Evidence as to the habits or practice 
of a deceased workman, or even of his class, is admissible both in his favour 


or against him, both to contribute towards the conclusion that the accident 
arose out of and in the course of the employment and to contribute towards 
the opposite result (Joy v. Bhillips, Mills db Co., Ltd., [1916] 1 K. B. 849, 
C. A., where evidence was admitted that the deceased stable-boy was in 
the habit of hitting and teasing the horses) ; see also Bird v. Keep, [1918] 
2 K. B. 092, C. A. (register of deaths and record of coroner’s inquisition 
not evidence of cause of death). 


Questions for Arbitrator. 

Note (s ).— See also Doolan v. Hope (Henry) tfc Sons, Ltd. (1918), 87 
L. J. (k. b.) 671, C. A. ; Stoker v. Wortham, [1919] 1 K. B. 499, C. A. 

Time from which Compensation is Payable. 

Note (/).— Ball v. Hunt (William) & Sons, Ltd., [1911] 1 K. B. 1048, 
C. A., cited in original volume, reversed, [1912] A. C. 496 ; and sec Par. 
447, note (c), post; Borland v. Watson, Gow ds Co., Ltd,, [1912] S. C. 15 
(rupture of cartilage of knee after previous wrench) ; Walker v. Murrays, 
[1911] S. C. 825 (recurrence of rupture). 

Text and Notes (m) — (w). —But now the employer is not liable unless 
the workman is disabled for at least 3 da} r s from earning full wages at the 
work at which he was employed (W. C. A., 1925, s. 1 (1) (a) ), and no 
compensation is payable for the first 3 days if the incapacity lasts less than 
4 weeks (s. 9 (1) (a) ). 

Note (b ).—See also King v. Bort of London Authority, [1920] A. C. 1. 

Effect of Misconduct. 

Note (d).— Now W. C. A., 1925, s. 1 (1) (b). See Williams v. Llandudno 
Coaching and Carriage. Co., Ltd.,cited in Pars. 368,note (a), ante, 377, note J), 
post ; M'Kenna v. Niddrie and Benhar Coal Co., Ltd,, [1916] S. C. 1 
(miner deliberately committing a breach of a rule of the pit well known to 
him : claim disallowed) ; Joy v. Bhillips, Mills <Sc Co., Ltd., [1916] 1 K. B. 
849, C. A. (stable-boy, who was in the habit of hitting and teasing the 
horses, killed by a kick from a quiet horse : claim disallowed) ; B ilson 
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v. London and North Western Rail. Co. (1918), 87 L. J. (k. b.) 843, and 
other cases cited in Par. 363, note (/), ante; Horner v. Wandsworth , 
Wimbledon, and Epsom Gas Co. (1919), 88 L. J. (k. b.) 355, C. A. 


Breach of Statutory Regulations. 

Note (/). —See also Geary v. Ginzler <t Co., Ltd. (1913), 108 L. T. 
268, C. A.'; Casey v. Humphries (1913), 29 T. L. R. 647, C. A. ; Waddell v. 
Coltness Iron Co ., Ltd. (1912), 50 Sc. L. R. 29; Matthews v. Pomeroy 
(1919), 12 B. W. C. C. 136, C. A. ; Smith v. Wemyss Coal Co., [19281 S. C. 
180. 

An accident which is due to breach of statutory regulations does not 
arise “ out of ” the employment; and the question of serious and wilful 
misconduct does not arise until there is misconduct arising within the 
sphere of employment. Further, no logical distinction can be drawn 
between statutory regulations and prohibitions imposed by an employer 
to regulate the employment. See Bourton v. Beauchamp, [1920] A. 0. 
1001 ; Campbell or Robertson v. Woodilee Coal and Coke Co., Lid. (1920), 89 
L. J. (P. c.) 79, H. L. ; Mcore (A. G .) & Co. v. Donnelly, Fife Coal Co. v. 
Sharp, Same v. Fyfe, [1921] 1 A. C. 329, H. L. (Sc.) ; Smith v. Archibald 
Russell, Ltd., [1921] S. C. 335; Coltness Iron Co., Ltd. v. BailHe, [ 19221 
1 A. C. 170, H. L. (Sc.) ; Sloan v. Shotts Iron Co., [1922] S. C. 294 ; and 
M'Intosh v. Arden Coal Co., Ltd., [1924] S. C. (H. fj.) 107, Par. 364, note 
(h), ante. 


(See original volume.) 

Drunkenness. 

Note (l). —If an accident occurs while the workman is acting within 
the scope of his authority, and is doing an act which it was part of his 
duty to do, and the accident arises from his being engaged in doing that 
act and being thereby exposed to a special risk beyond that of other 
persons not so engaged, the employer is liable to pay compensation, 
although the workman was doing the act negligently or contrary to rules 
laid down for his guidance. The fact that in such a case the workman 
was drunk when the accident happened, or that the proximate cause of the 
accident was bis drunkenness, does not disentitle him, or his dependants, 
from recovering compensation from the employer ( Williams v. Llandudno 
Coaching and Carriage Co., Lid., [1915] 2 K. B. 101, C. A.) ; see also 
Frith v. S.S. ** Louisianian ” ( Owners ) (1912), 5 B. \\. 0. G. 410 ; Murphy 
v. Cooney, [1914] 2 I. R. 76 (unsuccessful claims where death was due 
to accidents resulting from intoxication) ; Fraser v. Riddell <k Co., [1914] 
8. C. 125 (successful claim where death resulted from fall during intoxica¬ 
tion) ; Renfrew v. iWCrae (R. & J.), Ltd., [1914] S. C. 539 (unsuccessful 
claim) ; Williams v. Llandudno Coaching and Carriage Co., Ltd., supra 
(injur} 7 to workman while under influence of drink, the risk to which he was 
exposed being incidental to his employment: claim allowed) ; M'lntyre 
v. Stewart, [1916] S. C. 91 (dock labourer worse for drink afterwards found 
drowned : claim disallowed) ; Scrinujeour v. Thomson <0 Co., [1921] S. C. 
588 (intoxicated seaman fell from ladder leading from quay to ship : risk 
incidental to employment; claim allowed, the case where a workman’s 
intoxication is the sole cause of an accident being distinguished) ; reversed 
Thomson it Co. v. Anderson or Scrimgeour (1921), 91 L. J. (p. c.) 87, H. L. 
(Sc.) (the court could not interfere with the arbitrator's statement of facts). 

Finding of Arbitrator. 

Note (m). —See also Casey v. Humphries, supra ; Lancashire and York¬ 
shire Railway v. Higldey, [1917] A. C. 352, per Lord Finlay, L.C. ; Stoker 
v. Wortham, [1919] 1 K. B. 499, C. A. 


When Defence is not Open. 

Note (p ).—Now W. C. A., 1925, s. 1 (1) (b). 

Note (r).—In determining this question where a miner had lost an eye, 
it was held irrelevant to consider the possibility of future injury to his 
remaining eye (Samson, v. If. Baird dt Co., [1929J S. C. 21). 

Notice of Accident. 

Factory Notices.— There must be kept constantly posted up in some 
conspicuous place at or near every mine, quarry, factory or workshop (see 
W. (J. A., 1925, 8. 15 (4) ), where it may be conveniently read by the 
persons employed, a summary, in the form prescribed by the Secretary of 
State (s. 15 (4) ), of the requirements of the Act with regard to the <nving of 
notice of accidents and the making of claims and tl.e procedure to be 
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followed in the case of industrial diseases ; in the event of the summary 
becoming effaced, obliterated or destroyed, it must be renewed with all 
reasonable dispatch. In the event of any non-compliance with these pro¬ 
visions, the owner, agent, or manager of the mine or quarry or the occupier 
of the factor}' or workshop is guilty of an offence and liable on summary 
conviction to a fine not exceeding £5, and any such proceedings may be 
instituted bv an inspector of mines or factories (W. C. A., 1925, s. 15 (1)). 

1 his sub-section (except as to institution of proceedings by an inspector) is 
also applicable to ships and masters (s. 35 (1) (b), and Par. 334, ante). 

Accidents Book. A book of prescribed form for entry of prescribed 
particulars of accidents by the injured workman or some one acting on 
his behalf must be kept at every mine, quarry, factory, or workshop, and 
at such a place as to be readily accessible at all reasonable times to such 
a workman or bond Jide agent; non-compliance is an offence against the 
enactments relating thereto, see s. 15 (3). 

To Whom Given. 

1 ext and Note (5). —Now W. C. A., 1925. s. 14 (1). In respect of an 
accident occurring after 31st December. 1923, the notice may be given in 
writing or orally to (1) the employer (or one of the employers), or (2) any 
foreman or other official under whose supervision the workman is employed, 
or (3) any person designated by the employer (s. 14 (2) ). Further, an 
entry in the accidents book (see supra), if made as soon as practicable after 
Ihc accident, is sufficient notice (s. 15 (3) ). 

As to industrial diseases, see s. 43 (1) (e), and Par. 353, note (s), ante. 

I he necessity of notice docs not arise until the workman is reasonably 
aware of the connection between the injury and the accident, see Fenton v. 
F.S. Kelvin ( Owners ), infra ; AIbison v. Mewroyd Mill (1925), 18 B. W. C. C. 
474, C. A. 


381 . 


Contents. 

Note (/).—Now W. C. A., 1925, s. 14 (2). The injuries need not be 
specified (Wiles v. Ellermari's Wilson Line (1928), 21 B. W. C. C. 194, 
C. A.). 

Service. 

Note ( u ).— Now W. C. A., 1925, s. 14 (3), (4). 


Absence of, or Inaccuracy in, Notice. 

Text and Note (ic).— Now W. C. A., 1925, s. 14 (1) (a); further, the 
want of, or any defect or inaccuracy in, the notice is no bar to proceedings 
if the employer is proved to have had knowledge of the accident from any 
source at or about the time of the accident (ibid.). Qucere , whether 

knowledge of the accident means knowledge of the occurrence of the 
accident or knowledge of the accident occasioning injury to a particular 
workman (Fenton v. S.S. Kelvin (Owners), Par. 383, note (g) y post). 

In case of mine, quarry, factory, or workshop, such want of notice etc. 
(supra) is no bar (a) if the summary (see Par. 380, ante) has not been 
posted up as required, or (b) if the accident has been reported by or on 
behalf of the employer to an inspector of mines or factories, or (c) if the 
accident has been entered in the accidents register, or (d) if the injury has 
been treated in the ambulance room at such place (W. C. A., 1925, s. 15 (2) ). 

The accidents register is not the accident book, supra , but the register 
to be kept under Factory and Workshop Act, 1901, s. 129 (Thomas v. 
Raglan Engineering Co. (io34), 27 B. W. C. C. 81, C. A.). 

See also Egerlon v. Moore , [1912] 2 K. B. 308, C. A. (unreasonable delay 
of twelve months) ; Ellis v. Fairfield Shipbuilding and Engineering Co. 
(1912), G B. YY. C. C. 308 (delay on account of wrong diagnosis of injury); 
Ford v. Gaiety Theatre , Ltd. (1914), 58 Sol. Jo. 337, C. A. (employer pre¬ 
judiced) ; Hodgson v. Robins , Hay , Waters and Hay (1914), 58 Sol. Jo. 
337, C. A. (delay of six months unreasonable); Flood v. Smith and Leish- 
man, [1915] S. 0. 72G (an error as to tlie seriousness of injury ; reason¬ 
able cause). Aldred v. James Roscoe <fb Sons (192G), 19 B. W. C. C. 352, 
G. A. (no mistake). It is for the county court judge to consider as a ques¬ 
tion of fact whether a failure to make a claim for compensation was 
occasioned by the workman’s absence from the United Kingdom (Eight 
v. Craster Hall (Owners), [1913J 3 K. B. 700, C. A.). 

The statutory provisions as to notice apply to claims by dependants, 
and if the workman failed in his lifetime to give notice of the accident, 
subsequent notice by the dependants cannot avail. No further notice, 
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however, need be given by the dependants where there has been no default 
by the workman in giving notice as soon as practicable (Grime v. Fletcher, 
[1915] 1 K. B. 734, C. A.). 

Employer Must be Prejudiced in his Defence. 

Note (a).— See cases, infra. 

Note (b). —Before the question of prejudice can be determined the arbi¬ 
trator must decide when the notice ought to have been given, see Albison 
v. Newroyd Mill (1925), 18 B. W. C. C. 474. 

As to prejudice, there is no presumption one way or another; the arbi¬ 
trator must take the totality of facts as he finds them and then come to a 
conclusion (Hayward v. Westleigh Colliery Co., Ltd., [1915] A. C. 540, at pp. 
545, 547). As to the duty of the arbitrator in coming to a decision, see per 
Lord Loreburn in S. C., at p. 544 ; Lochgelly Iron and Coal Co., Ltd-, v. 
Kirk (1916), 86 L. J. (p. c.) 61, H. L., per Lord Parmoor, at p. 65. If the 
notice is not served as required by the Act the burden of proof in the 
first instance rests on the applicant, but the onus is not that of establishing 
the negative proposition that the employer was not prejudiced (Eydmann 
v. Premier Accumulator Co., Ltd. (1916), 9 B. W. C. C. 384, H. L.); if the 
applicant gives evidence from which it may be reasonably inferred that 
the employer has not been prejudiced, the burden is shifted on to the 
employer’s shoulders. The burden must be discharged (if at all) by 
evidence that the employer was prejudiced in some particular matter; it 
cannot, in the absence of such evidence, be discharged by conjecture by 
his counsel (Hayuard v. Westleigh Colliery Co., Ltd., supra, at p. 546) ; 
and where the applicant simply tells his story, and that gives no ground 
for inferring prejudice, the proper course is for those who best know' 
whether there was prejudice or not to show how they were prejudiced and 
submit the proof they offer to cross-examination (Eydmann v. Premier 
Accumulator Co., Ltd., supra., per Lord Loreburn). 

For cases of “ no prejudice,” see Hayward v. Westleigh Colliery Co., Ltd., 
s-upra (accident on 1st April, 1913; doctor called in on 5th April; em¬ 
ployer’s fireman told by workman’s wife on 8th April that her husband’s 
knee was injured and that he could not go to w ork, and workman’s death 
at infirmary on 10th April, but no notice in writing given until 24th April : 
claim allowed, as there was no inherent probability from the facts that the 
employer would be prejudiced, and no evidence was called on the point) ; 
Miller v. Richardson, [1915] 3 K. B. 76, C. A. (where there was no direct 
evidence, and no evidence from which tho judge could find that the work¬ 
man had proved that the employer v/as not prejudiced : held that, the 
judge having refused to find that the employer was not prejudiced, Hayward 
v. Westleigh Colliery Co., Ltd., supra, was distinguishable, and claim dis¬ 
allowed) ; Lochgelly Iron and Coal Co., Ltd. v. Kirk, supra (accident to, 
and death of, W’orkman on 28th December, and notice given on same day 
by widow' to delegate of his union, the officials of which did not give notice 
until 6th January, after the workman’s burial : employers held not 
prejudiced by the unreasonable delay, as they could have taken effective 
steps for exhumation of the body in order to obtain a post-mortem examina¬ 
tion if they had wished, but had not done so) ; Howard v. Rowscll and 
Matthews (1914), 111 L. T. 771, C. A. (four months’ delay in giving notice 
of accident subsequently setting up cancer held reasonable) ; ° BurvilL 
v. Vickers, Ltd., [1916] 1 K. B. 180, C. A. (blood poisoning from a wound 
in the hand within two days of 6th March, workman’s death on 14th March, 
and no notice given : claim allowed, there being no inherent probability 
from the facts that employers would be prejudiced by the absence of notice 
and the judge finding that they had not been prejudiced) ; I)au v G 
Benuirdes <!• Son (1924), 17 B. W. C. C. 62, C. A. ; Sharp v. Loddinqton 
Ironstone Co., LUl. (1924), 17 B. W. C. C. 171, C. A. ; Venters v. Sundridoe 
Park Golf Club (1918), 88 L. J. (k. b.) 347, C. A. (verbal notice to official 
no prejudice) ; Dobson v. Anglo-Saxon Petroleum Co., Ltd., infra • Haworth 
v. Clifton and Kersley Coal Co., Ltd. (1920), 89 L. J. ( K b ) 1249 C A 
(information of the accident by fellow workman to a proper offichl ' 
defendants’ doctor made no case of prejudice) ; Harris v Thoma, Cn 
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but lie did not give notice until June of the accident in February : claim 
disallowed); Petschett v. Preis (1915), 31 T. L. R. 156, C. A. (hands of 
hairdresser’s assistant employed from October till March became sore in 
January, and in February his illness was diagnosed as dermatitis, but he 
went on working till March, and notice was not given till April: claim 
disallowed) ; Grime v. Fhtclier , [1915] 1 K. B. 734, C. A., cited in note ( w ), 
supra ; Wassail v. Russell {James) & Sons, Ltd. (1915), 84 L. J. (k. b.) 
1606, C. A. (accident on Wednesday to applicant’s finger, who remained 
at work on Thursday, but had to knock off work on Saturday morning 
and go home, as the finger was so bad, no notice being given until Monday, 
when the finger was septic and applicant consulted a doctor: claim dis¬ 
allowed, as septic poisoning had taken place some time before the doctor 
saw applicant); Howard v. Sun Hill, Ltd. (1920), 13 B. W. C. C. 46. C. A. 
(verbal notice five weeks after accident: claim disallowed); White v. 
Leicestershire Colliery Co. (1932), 25 B. W. C. C. 189, H. L. 

Notice in Writing or Verbal. 

.Notes (c), (e), (f ).— Now W. C. A., 1925, s. 14 (1) (a), but notice may be 
given orally by s. 14 (2) and to foremen or officials, see Par. 380, note (s), 

arte. 

Reasonable Excuse. 

Note {g). —See also Hoare v. Arding and Hobbs (1912), 5 B. W. C. C. 36, 
C. A. (where ten months after a fire applicant discovered that she was 
suffering from a serious nervous disease and then gave notice : held 
valid) ; Eaton v. Evans (1912), 5 B. W. C. C. 82, C. A. ; Breakwell v. 
Clee Hill Granite Co., Ltd. (1912), 5 B. W. C. C. 133, C. A.; Millar v. 
Refuge Assurance Co., Ltd., [1912] S. C. 37 (where injuries were thought 
to be temporary only); Ellis v. Fairfield Shipbuilding and Engineering 
Co., Ltd. (1912), 6 B. W. C. C. 308; Snelling v. Norton Hill Colliery 
Co. (1913), 109 L. T. 81, C. A.; Melville v. McCarthy (1912), 47 I. L. T. 
57, C. A. (delay of ten months, during six of which the workman was 
confined in a hospital, held unreasonable) ; Webster v. Cohen Brothers 
(1913), 108 L. T. 197, C. A. (two months’ delay, held unreasonable); 
Griffiths v. Atkinson (1912), 5 B. W. C. C. 345 (no evidence of “ mistake ” 
or “ reasonable cause ” where workman believed that the piece-master 
would communicate the notice to the builder) ; Clapp v. Carter (1914), 
110 L. T. 491, C. A. (workman was injured by fall in March, 1912, being 
rendered unconscious, but returned after two days to work, complaining 
of headache all the time, and in October his mind went off its balance, 
but notice was not given till March, 1913 ; claim disallowed) ; Thompson 
v. North-Eastern Marine Engineering Co. (1914), 110 L. T. 441, C. A. 
(workman slipped and fell on his elbow in November, and noticed no loss 
of power and continued his work until March, when he gave notice on 
17th March, having been examined by doctor and found out the serious 
nature of the accident: held that the injury was latent and the delay 
reasonable, and claim allowed) ; Potter v. Welch {John) da Sons, Ltd., 
[1914] 3 K. B. 1020, C. A. (injury in January, 1913, and mentioned verbally 
to foreman ; no further notice until July, 1913, after workman’s death 
from cancer, the workman having continued working, but being under 
medical treatment and unable to eat solid food : claim disallowed); Fox 
v. Barrow Hematite Steel Co., Ltd. (1915), 84 L. J. (k. b.) 1327, C. A. (a 
workman’s eve was injured by a pieoe of dirt getting into it; he treated 
himself for it, and afterwards was treated by a dootor, who expeoted to 
save the eye, which wa 9 in no worse condition than many eyes that were 
saved : held, the workman having lost the UBe of the eye, that an injury 
which might result in the loss of the eye, though it often did not, an 
which caused so much pain that the workman could not go on with his 
work, was not a trivial accident, and claim disallowed) ; Kirk v. LochgeJjy 
Iron and Coal Co., [1916] S. C. 397 (circumstances (see Par. 381, note {b), 
ante) held to amount to unreasonable delay); affirmed sub nom. Lochg' j/ 
Iron and Coal Co., Ltd. v. Kirk (1916), 86 L. J. (p. c.) 61, H. L.; MiUS 
v. Dinnington Main Coal Co., Ltd. (1916), 86 L. J. (K. b.) 231, U A., 
King v. Port of London Authority, [1920] A. C. 1, H. L. ; Dobson v. Ang o 
Saxon Petroleum Co., Ltd. (1921), 14 B. W. C. C. 95, C. A. (injury to eye not 
expected to prove serious according to medical opinion : eye remove 
some months later and compensation claimed : held reasonable cause for 
delay and employers not prejudiced); Clay v. Sherwood Colliery Co., Ltd. 
(1922), 92 L. J. (k. b.) 169, C. A. (hope of recovery insufficient); Fenton v. 
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8.8. Kelvin (Owners), [1025] 2 K. B. 473, 0. A. (reasonable cause where 
notice is given as soon as the workman becomes reasonably aware that his 
injury is caused by the accident). 

Being sanguine as to immediate recovery is not a reasonable cause 
(Lingley v. Firth (T.) & Sans, [1921] 1 K. B. 655, C. A.; While v. Leicester¬ 
shire Colliery Co. (1932), 25 B. W. C. C. 189, H. L.). 

Note (A).—See also Aldridge v. Warwickshire Coal Co., Ltd. (1925), 18 
B. W. C. C. 131, C. A. 


Loss of Right to Object to Verbal Notice. 

Text and Notes (c), (t).—Verbal notice may now be given, seo W. C. A., 
1925, s. 14 (2), and Par. 380, note (s), ante. 


How and When Made. 

Note (k). —Now W. C. A., 1925, s. 14 (1). The proceedings need not be 
commenced within this time ( M‘Cafferty v. Macandrews , [1930] A. C. 599, 
H. L. (Sc.)). 

Failure to Claim. 

Note (/).—This first sub-section is now W. C. A., 1925, s. 14 (1) (b). 

Whether the facts constitute reasonable cause is a question of law which 
is open to review ( King v. Port of London Authority , [1920] A. G. 1 ; Hillman 
v. L. B. d S. C. Bail. Co., [1920] 1 K. B. 284, C. A. ; Shotts Iron Co. v. 
Fordyce , [1930] A. C. 503, H. L. (Sc.) ). 

Honest but mistaken belief that he was not seriously injured may, if 
reasonably entertained, be reasonable cause ( Ellis v. Fairfield Shipbuilding 
and Engineering Co., [1913] S. C. 217 ; Shotts Iron Co. v. Fordyce, supra ; 
Templeton v. E. J. Coupe <0 Sons (1932), 25 B. W. C. C. 50, C. A. ; Phillips 
v. G. Sidebottom d Co. (1934), 27 B. W. C. C. 382, C. A. 

See, further, Ilankine v. Fife Coal Co., Ltd., [1915] S. C. 476 ; Coulson v. 
South Moor Colliery Co., Ltd. (1915), 84 L. J. (k. b.) 508, C. A. ; Luckie v. 
Merry , [1915] 3 K. B. 83, C. A. ; disapproving Lynch v. Ixnisdowne 
( Marquis ) (1913), 48 I. L. T. 89, C. A. ; Harper v. Harper, [1916] 2 K. B. 
811, C. A. (workman induced by respondent to make his claim against 
wrong man : failure to make claim against respondent for four years due 
to reasonable cause) ; Prophet v. Roberts and Wife (1918), 88 L. J. (k. b.) 
975, C. A. ; Abel v. Estlcr Bros. (1919), 89 L. J. (k. b.) 164, C. A. (claim 
under Act repudiated and different claim made during six months) ; 
Leslie v. Robson (1920), 13 B. W. C. C. 150, C. A., distinguishing Hillman 
v. L. B. and S. C. Rail. Co., supra (claim not made within six months 
owing to ignorance of rights : claim disallowed) ; Lingley v. Firth ( T.) d 
Sons, [1921] 1 K. B. 655, C. A. (if six months’ delay is excused, further 
delay is no bar ; woman worker knew of injury but concealed it to con¬ 
tinue at her lucrative work ; no reasonable causo for delay) ; Aitken v. 
Hemsley (1926), 19 B. W. C. C. 88, C. A. ; Drewett v. Britannia Assurance 
Co. (1927), 20 B. W. C. C. 434, C. A. (delay by workman for own interests ; 
no reasonable cause) ; Brown v. Aveling dr Porter (1929), 22 B. W. C. C. 
165, C. A. (belief pain temporary ; no reasonable cause) ; Soyer v. Johnson, 
Matthey dr Co. (1927), 20 B. W. C. C. 504, C. A. (employers did nothing to 
induce workman to abstain from claiming ; no reasonable cause) ; Dobson 
v. Anglo-Saxon Petroleum Co., Ltd., supra ; Gibbard v. T. Tyrer dr Co., 
Ltd. (1922), 15 B. W. C. C. 236, C. A. ; Johnson v. Ilarland dr Wolff, Ltd 
(1923), 16 B. W. C. C. 164, C. A.; Hill v. Holliday d Co. (1926), 19 B. W. 
C. C. 177, C. A. (mental inertia) ; Williams v. New British Rhondda 
Colliery Co. (1932), 25 B. W. C. C. 75, G. A. ; Wilson v. Currie d Thomson, 
[1934] S. C. 98 (employer’s offer of compensation no excuse from making 
a claim). ° 


In cases of an industrial disease, the certificate may give the date of 
disablement more than 6 months back and thus make it impossible to 
give notice within the 6 months’ limit; whether the time limit can be 
said to apply or not the case may be dealt with on the application of 
44 reasonable cause,” see Kitchen v. C. Koch d Co., [1931] A. G. 753 
discussing Moore v. Naval Colliery Co., [1912] 1 K. B. 28, C. A. ' ' * 

The making of a claim within six months is of substantial importance and 
not a mere technicality (Lingley v. Firth (T.) d Sons, supra ; Atherton v 
Chorley Colliery Co. (1926), 19 B. W. G. C. 314, C. A.). 

Note (m).— Now W. C. A., 1925. 

Note (n).-See also Prophet v. Roberta and Wife, supra ; but even if 
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Mere Demand. 

Note ( p). —See now W. C. R. 10, 18, 26. See also Allen v. Hoey (1914), 
49 I. L. T. 39, C. A. (conversation, after spasmodic payments made 
within six months of accident had ceased, asking if employer was going to 
continue the payments, and if not would go to a solicitor : held, a claim had 
been made); Harper v. Harper, supra (release on Form M. under the M. S 
Act, 1894, held no claim) ; Prophet v. Roberts and Wife, supra (conversation 
not amounting to claim); Stafford v. D. Pettit, Ltd. (1926), 19 B. W. C. C. 
185, C. A. (claim for damages not a claim under the Act). 

Burden of Proof. 

Note (r).— See, further. Watts v. Vickers , Ltd. (1916), 86 L. J. (k. b.) 
177, C. A. (letter making claim alleged to have been written and posted, 
but denied to have been received by employers : claim allowed); Craig v. 
Crypto Electrical Co., Ltd. (1922), 15 B. W. C. C. 71, C. A.; Bishop v. 
Civil Service Supply Assoc. (1922), 15 B. W. C. C. 128, C. A. (letter marked 
“ without prejudice ” rejected). 


Estoppel. 

Note (/).— Where a workman agreed to accept and is paid a lump sum 
in settlement of his claim for injuries which at the date of the agreement 
were considered slight, the court will not set the agreement aside if it 
is subsequently found that the injuries are serious and result in permanent 
incapacity (M'Guire v. Paterson & Co., [1913] S. C. 400). 


Inaccuracy. 

Note (u ).—See also M'Guire v. Paterson & Co., supra. 

Submission to Examination after Notice of Accident. 


Text and Note (a). —After “ accident ” read “ or where an accident 
has occurred in respect of which the necessity of giving notice under the 
Act is dispensed with 51 ; for the reference substitute W. C. A., 1925, s. 17. 
The examination is not confiued to one examination ( Smith v. Davis ( D .) 
& Sons, Ltd., [1915] A. C. 528 ; Major v. South Kiricby, Feather stone and 
Hemsworth Collieries, Ltd., [1913] 2 K. B. 145, C. A.). As to the power of 
an arbitrator to order an unsuccessful applicant to pay the qualifying fee 
of a doctor, who, having examined the applicant before proceedings, gives 
evidence at the trial, see Jones v. Davies (D.) & Sons, Ltd., [1914] 3 K. B. 
549, C. A. ; and see Par. 575, post. 

Note (b). —Now W. C. A., 1925, s. 17. For procedure, see W. C. R. 58, 
Form 53. See also Harrison ( J. & C.), Lid. v. Dowling, [1915] 3 K. B. 218, 
C. A. (workman joined the Army and sent to India : not an obstruction of 
medical examination). 

Submission to Examination during Receipt of Com¬ 
pensation. 

Note (d). —Now W. C. A., 1925, s. 18. This s. 18 governs the em¬ 
ployer’s right to have a medical examination if payments are being made 
under an award or recorded agreement; s. 17, supra, applies in all other 
cases ; the right is not limited to one examination, but must be reasonably 
exercised, see Smith v. Davis (D.) & Sons, Ltd., [1915] A. C. 528. A refusal 
is not unreasonable merely because the workman objects to an examination, 
at the instance of the employers, by a consultant who has already treated 
him {Telephone Manufacturing Co. v. Abel (1928), 21 B. W. C. C. 289, 
0. A.). 

Regulations. 

Note (e). —Now W. 0. A., 1925, s. 19 (1). 

Reference to Medical Referee. 

Text and Note (/).—Now W. C. A., 1925, s. 19 (2), but the registrar 
(subject to his discretion, infra) may now order the reference on application 
of one of the parties as well as on application of both parties, subject to 
appeal to the judge. , 

The medical report must be unambiguous ( Cramsie v. Wilsons and Cly & 
Coal Co., [1925] S. C. 365). For various grounds which did not render-the 
reference incompetent, see MacLeod v. Glasgow Iron and Steel Co., [U °J 
S. C. 59. The fact that the employers do not admit the occurrence of the 
accident does not render the reference incompetent ( M'Geechan v. Glasgow 
Iron and Steel Co., [1926] S. C. 4). 

Where the application is made by one of the parties, the registrar, or 
on appeal the judge, if he is of opinion that, owing to the exceptional 
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difficulty of the case or for any other sufficient reason, the matter ought to 
be settled in default of agreement by arbitration, must refuse to allow the 
reference (s. 19 (2) (proviso)). 

The discretion to refuse the reference must be exercised judicially ; a 
refusal on the ground that “ matters of fact not wholly medical ” are 
involved is not competent, as a referee in deciding fitness for employment 
must have regard to such facts (M l Naught v. Garrallan Coal Co., [1926] 
S. C. 351). He may only refuse where there is exceptional difficulty or 
other sufficient reason referable to the particular case ( M'Guickin v. Addle 
<(: Sons Collieries, [1931] S. C. 620 ; Kilbane v. Whitehaven Colliery Co. 
(1933), 26 B. W. C. C. 76, C. A.; White v. Carlton Main Colliery Co. 
(1934), 27 B. W. C. 0. 194, C. A.), such as unreasonable refusal to submit 
to operation ( Wilson v. Summerlee Iron Co., [1933] S. C. 181). An intima¬ 
tion of a common law claim is no bar to (lie employers’ application (Ra< 
\.J. DunTbp <£• Co., [1934] S. C. 433). 

Hie court cannot grant a reference unless there has been a medical 
examination under s. 17 or s. 18 or by a practitioner selected by the work¬ 
man under s. 19 (2) (Heaves v. Mount Vernon Colliery Co., [1925] S. C. 564). 

The registrar cannot order the employers to pay in advance the work¬ 
man’s expenses to be incurred in attending on the medical referee ( Richards 
v. United National Collieries (1927), 20 B. W. C. C. 465, C. A.). 

Certificate. 

Note (y). —Now W. C. A., 1925, s. 19 (3). For procedure, sec now 
\Y. C. R. 57, Forms 49—52. The applicant must pay such fee as may 
be prescribed (\V. C. A., 1925, Sched. I. (9) ); see Stilt, R. & 0., 1934, 
-No. 644 ; also 1932, No. 960 ; 1934, No. 643 (regs. as to examination, 
certificate, and fees). No court fees are payable by the workman, see 
\V. C. A., 1925, Sched. 1. (12), and Par. 575, note (/), post. 

As to the power to award the expenses of a medical reference, see Baird 
ds Co. v. Summers, Par. 577, note (o), post. 

The medical referee is not limited to points of conflict between the 
employers’ doctor and the workman’s doctor, but should make an examina¬ 
tion and report independent of them ( Lacey v. Wallis d: Soms (1926), 19 

B. W. 0. C. 43, C. A.). If possible he should state whether there is reason¬ 
able probability of recurrence of the incapacity, see Evans ds Co. v. Cilbie 
(1926), 19 B. W. C. C. 375, C. A. 

The certificate is final only as regards the workman’s physical condition 
at the time when given ; evidence will be admitted on his wage-earning 
capacity ( Arnott v. Fife Coal Co., Ltd., [1911] S. C. 1029, 1262 ; Cruden v. 
Wemyss Coal Co., Ltd., [1913] S. C. 534). The certificate must bo strictly 
looked at to see whether it precludes further inquiry ( Evans ds Co. v. 
Scahill (1927), 20 B. W. C. C. 348, H. L. ; Lewis v. Tredegar Iron and Coal 
Co. (1929), 22 B. W. C. C. 268, C. A.). Sec also Connelly v. Cross <0 Sons, 
[1917] S. 0. 164 ; Crewe v. John Rhodes, Ltd. (1925), 18 B. W. 0. C. 303, 

C. A. (evidence contradicting certificate inadmissible). It is not final in 
so far as it deals with matters of cure {Earl Fitzwilliam Collieries v. Crossley 
(1925), 18 B. W. C. C. 109, V. A.). Where incapacity is proved after a 
certificate of recovery, the onus in on the workman to show that it is not 
due to some supervening cause {McGhee v. Summerlee Iron Co., Ltd., [19111 
S. C. 870). 

If the certificate is unambiguous, it must be accepted as final, not merely 
as regards the workman’s present condition, but as to the possibility of a 
recurrence of incapacity ( Wilsons and Clyde Coal Co. v. Burrows , [1929] 
A. C. 651, H. L. (Sc.) ). The question is whether the certificate is one of 
complete recovery or not; if complete recovery, then recurrence of the 
disease would be due to original susceptibility; but if not complete, there 
is the added probability of a recurrence owing to the fact that the original 
conditions caused by the first attack have not completely passed away 
(Connor v. Cadzow Coal Co., [1932] A. C. 1 H. L. (Sc.) ; Penrikyber Naviqa- 

tint) Clnllrprn Pn xr o A ( 1 OQ _•_ ^ J 
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If the certificate is unintelligible, or ambiguous, or open to more than 
one construction, the court may send it back to the referee for ovnion ♦ • 
Kennedy r.W. Dixon, Z*., £1913] S. C. 659 ; 

The court him also the power to remit where all the questions vfhich 
properly arise under the remit have not been dealt with, see Head v 
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Anchor Donaldson, Ltd., [1926] S. C. 132. See also Turton v. East Barnsley 
Colliery Co., Ltd., [1921] 1 K. B. 369, C. A. (referee has no jurisdiction to 
deal with question of responsibility of parties for illness). 

The question as to whether and to what extent incapacity is due to 
accident may be determined bv the referee, but only if the parties in 
unambiguous language state that they are in disagreement on both 
these questions and desire such questions to be referred and decided 
(McSeilly v. A. Bussell, Ltd., [1934] S. C. (ii. L.) 19, disapprvg. Meechan 
11 . Baird <b Co., [1932] S. C. 468). If the question is not s 
included and yet the medical referee decides it, his decision is not binding 
on the arbitrator (Walker v. Cadzow Coal Co., [1925] S. C. 395; Quinn 
v. Mount Vernon Colliery Co., [1932] S. C. 23). 



No Compensation during Suspension of Right. 

Note ( h ).—Now W. C. A., 1925, s. 20 ; for procedure, see W. C. R. 58, 
Form 53 ; as to suspension pending an application to review, see ibid., 59. 

Note (/).—See now W. C. R. 82. The words “ no proof ” in 82 (3), 
should, it is submitted, be read as “ on proof.” 

(See original volume.) 

Weekly Payment or Lump Sum. 

Note ( p). —Now W. C. A., 1925, s. 9 (1), and see s. 2 (1). 

Note (?).— Ibid., s. 21 (1). 

Note (r).— Now ibid., s. 21 (1); but an agreement in full settlement of 
all claims not by way of redemption of weekly payments is void, see Russell 
v. Rudd, [1923] A. C. 309, Par. 519, note (m), post. As to the principle of 
computation of the lump sum, see Victor Mills, Ltd. v. Shackleton , [1912] 
1 K. B. 22, C. A. 

Note ( 5 ).—Now W. C. A., 1925, s. 13. 

Note (t). —Now ibid., a. 25 (4). The registrar must record a memo¬ 
randum of agreement to redeem weekly payments by a lump sum on being 
satisfied of its genuineness, or proceed, under these provisions, to ascertain 
whether the lump sum is adequate. The workman has no right to object 
to the recording of the memorandum either because the amount named in 
the agreement is inadequate, or upon any other grounds, and the Con¬ 
solidated Workmen’s Compensation Rules, 1913, r. 45, Form 38, is mis¬ 
leading (R. v. Bow County Court Registrar, Ex parte Scottish Shire Line, Ltd., 
[1914] 3 K. B. 266); see now W. C. R., 49 a, and Pars. 523—524, notes, 
post. See also Roberts v. Blow, Richard & Co. (1920), 13 B. W. C. C. 4, 
C. A. (case remitted to county court judge to determine after irregularities 
committed by registrar had been corrected). 

When Workmen’s Receipt Essential. 

Note (a).— Now W. C. A., 1925, Sched. I. (10). 

Infancy. 

Note (b).~ Now W. C. A., 1925, s. 26 (2), (3), and W. C. R. 63, Form 60. 
See also Par. 463, note (c), post. 

Note (d).— See also Ware v. Whitlock, [1923] 2 K. B. 418, C. A. For 
rule, see now W. C. R. 44 (6). As to the death of the infant, see Donaldson 8 
Executor v. Sharp d: So?is, [1922] S. C. 566, Par. 524, notes, post (agreement 
conditional on approval of curator ad litem : death of claimant before 
appointment of curator; executor no right to enforce the agreement. 

Residence Out of United Kingdom. 

Text and Note (c).— After “ United Kingdom ” read “ Channel Islands, 
or Isle of Man ” ; for the reference substitute W. C. A., 1925, s. 16. 

“ United Kingdom ” means Great Britain and Northern Ireland (s. 48 (1) )• 
The provision does not apply in a case of a soldier temporarily residing 
abroad with his regiment in obedience to military orders, but only to a case 
of permanent departure from the country, as when a workman emigrates 
(Harrison (J. & C.), Ltd. v. Dowling, [1915] 3 K. B. 218, C. A.). 

Note (f ).—For procedure, see now W. C. R. 66, Forms 51, 52, 62 6 . 
as to the payment of arrears of weekly payments on the death of a wor - 
man residing abroad, see W. C. R. 67. As to fees, see Par. 394, note (g)i 
ante. 

Imperial Arrangements.—Where an arrangement has been made 
between Gt. Britain and any other part of the Dominions, Protectorates or 
Mandate Territories for the reciprocal administration of compensation 

awarded by one part of the Empire to a person resident or becoming resident 
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in another part, rules of court may be made to provide for (a) the transfer 
to that country of money paid into court here, and (b) the receipt and 
administration by a county court here of money transmitted from that 
country for the benefit of a person resident or about to reside here, see 
Workmen’s Compensation (Transfer of Funds) Act, 1927. 

Death. 

Note {g).~ Now W. C. A., 1925, s. 2 (1); and see s. 48 (3). 

Note (h ).—For the first reference substitute W. C. A., 1925, s. 8 (1). For 

“ £10 ” read “ £15 ” (s. 8 (2) (v.) ). For the other references substitute 
ss. 26, 48 (3). 

Money Payable to Dependants, to be Paid into Court. 

Note (j).—N ow W. C. A., 1925, s. 26 (1), Sched. II. (1). As to the 
distribution of the money where the dependant has given no direction as 
to its disposition, see Sched. II. (2); otherwise the distribution follows the 
directions given, see W. C. R. 64 a. For power of the registrar to direct 
pa} r ment of so much as is reasonably necessary for the immediate needs of 
a dependant, see W. C. R. 64 b. The money paid into court is not subject 
to arrestment ( Baird ct* Co. v. Campbell, [1928] S. C. 314). 

Note (j).—See now W. C. R. 60, 61, 62 a, and 60 (3), Form 54. 

Note ( k ).—See W. C. R. 60 (5), Form 58 (i.). 

Apportionment by Court. 

Note (Z).—See now W. C. R. 60 (7), (8). 

Witnesses. Costs. 

Note (m).—See now W. C. R. 60 (10) (c), (d). The judge may refer the 
matter to the registrar (W. C. R. 60 (11) ). 

Note (n ).—See now W. C. R. 60 (10) (e). 

Note (o). —See now W. C. R. 60 (12). 

Note (p ).—See note (o), supra. See now W. C. R. 60 (14). 

Investments and Applications for Investments. 

Note (q ).—Now W. C. A., 1925, Sched. II. (1). For authorised invest¬ 
ments, see W. C. R. 65 a. 

Note (r).—See now W. G. R. 60 (9)—(11), Form 59. 

Payment into Court of Amount Admitted by Employer. 

Note (s ).—-See now W. C. R. 61(1), (2), Form 55, and W. 0. R. 62 a. 

Note (Z).— See now W. C. R. 61 (3). 

Note (a). —See now W. C. R. 61 (4), Form 58 (ii.). 

Note ( b ).—See now W. C. R. 61 (5), (6). 

Inquiry as to Adequacy. Costs. 

Note (c).—S ee now W. C. R. 61 (7), Form 57, and W. C. R. 61 (8) ; see 
also M'Guire v. Paterson <£? Co. (1913), 50 So. L. R. 289. 

Note (eZ).—See now W. C. R. 61 (9). 

Jurisdiction of Judge and Registrar. 

Note (g ).~See W. C. R. 61 (5)—(7). 


“ Dependants.” 

Note (i).—Now W. C. A., 1925, s. 4 (1). See, further, Potts v. Niddrie 
and Benhar Coal Co., Ltd., [1913] A. C. 531 (circumstances in which children 
deserted by father were held not to he wholly or partially dependent) ; 
Lloyd v. Powell Dvffryn Steam Coal Co., Ltd., [1914] A. C. 733 (claim of 
posthumous illegitimate child allowed); Simms v. Lilleshall Coal Co. 
[1917] 2 K. B. 368, C. A. (daughter physically capable of maintaining 
herself, who had returned from service to keep house for her father, held to 
he totally dependent on him) ; Mitchell v. Scottish Iron and Steel Co., Ltd. 
[1920] S. C. 184 (granddaughter receiving food etc. for services, not depen¬ 
dant) ; Sinner tons v. Addie (Robert) <6 Sons (Collieries), Lid. (1920), 57 Sc 
L. R. 585 (daughter interested in common family fund). 

Member of a Family. 


Note <*).-Now W C. A. 1925, s. 4 (3). This question is determined 
ns if any adopted child were the legitimate child of the adopter fAdn..H«» 

imsttgstsxxi r&*-si's® 


Illegitimacy. 

Note (Z).—Now W. C. A., 1925, r. 4 (1) 
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Duffryn Steam Coal Co., Ltd., [1914] A. C. 733 ; Taylor v. Powell Duffryn 
Steam Coal Co., Ltd., [1916] 2 K. B. 765, C. A. 

As to illegitimate children, the parent of whom is not the workman, see 
Scott v. London and North Eastern Rail. Co., Par. 440, note (/), post. As 
to adopted children, .>oo supra. 

Reference to a Workman who is Dead. 

Note (m). —Substitute W. C. A., 1925, ss. 48 (3), 2 (1). 

Dependency Existing at Time of Death. 

Note ( n ).—For the first reference substitute W. C. A., 1925, s. 4 (1). 
'l’he question of dependency is one of fact upon which the decision of the 
arbitrator is final, unless there is no evidence to support it, or unless he has 
misdirected himself upon a question of law (Potts v. Niddrie and Benhar 
Coal Co., Ltd., [1913] A. C. 531 ; Lloyd v. Powell Duffryn Steam Coal Co., 
Ltd. ; and Simms v. Lilleshall Coal Co., supra). Dependency is to be 
measured as at the date of death, and not as at the date of injury. The 
probability that but for the accident the workman's earnings would have 
increased between the accident and death may be taken into account 
(Nugent v. Londonderry Collieries, [1930] 1 K. B. 159, C. A.). As to 
‘ reasonable expectation ” within the meaning of the Fatal Accidents 
Act, 1846, see Taff Vale Rail. Co. v.. Jenkins, [1913] A. C. 1. 

Construction of Words as to Wife’s Dependency. 

Note (q). —See also Polled v. Great Northern Rail. Co. (No. 2) (1912), 5 

B. W. C. C. 620, C. A. ; Potts v. Niddrie and Benhar Coal Co., Ltd., supra 
(dependency of wife and children where the husband had deserted); 
Dearie v. Barr and Thornton, infra (irrelevancy of legal obligations); 
Bacon v. Ijongrake Spar Co. (1931), 146 L. T. 115, C. A. (wife in asylum 
and no evidence of dependency). 

For application to desertion, see Dobbies v. Egypt and Levant S.S. Co., 
Ltd., [1913] S. C. 364. 

A wife who married the workman when she knew he was dying is within 
t he statute if she was in fact dependent upon him (Brazewell v Emmott and 
1 Yallshaw, Ltd. (1929), 22 B. W. C. C. 152, C. A.). 

Partial Dependency. 

Note (s). —The arbitrator cannot make an award as for total depen¬ 
dency where the claim is for partial dependency, and no application 
to amend has been made (Lloyd v. Powell Duffryn Steam Coal Co., Ltd., 
sujrra); see, further, Taylor v. Poivell Duffryn Steam Coal Co., Ltd., 
[1916] 2 K. B. 765, C. A.; Healy v. Reilly, [1917] 2 I. R. 446, C. A. 
(services rendered to claimant taken into account) ; Fraser v. Fairfield 
Shipbuilding and Engineering Co., Ltd., [1919] S. C. 279 (evidence of 
possible earnings of deceased workman). 

Definition.—A person must not be deemed to be a partial dependant 
of another person unless he was dependent partially on contributions 
from that other person for the provision of the ordinary necessaries of 
life suitable for persons in his class and position (W. C. A., 1925, s. 4 (2), 
re-enacting W. C. A., 1923, s. 22). This restores the rule adopted in 
Simmons v. White Bros., [1899] 1 Q. B. 1005, C. A., but rejected in Main 
Colliery Co. v. Davies, see Fife Coal Co. v. M l Arthur, [1927] S. C. (h. l.) 
16, and Peart v. Bolekow, Vaughan & Co., Ltd., [1925] 1 K. B. 399, C. A. 

It is a question of fact for the judge, who is entitled to employ his own 
knowledge of local conditions (ibid. ; Keane v. Mount Vernon Colliery Co., 
infra). He has to consider whether at the time of death the alleged 
dependant was receiving a net balance of advantage from the deceased s 
contribution. Having found dependency, he is entitled, in assessing 
compensation, to take into account the possibility of an increase in future 
earnings of the deceased had lie lived (Peart v. Bolekow Vaughan & Co., 
Ltd., supra). 

Dependency is a question of fact even where • there exists any lega 
obligation, such as that of a father towards his children, see Dearie v. Bair 
and Thorntem, [1925] S. C. 591). “ Necessaries ” has the same meaning as 

in contracts by infants (Kennedy v. Hordcn Collieries, Ltd., infra). If the 
necessaries, in whole or in part, are in fact provided by the deceased the 
dependency is not affected by the fact that some other member of the 
family was under a legal liability to supply or was well able to ^supply if he 
did not in fact supply them (Pearce v. Southern Rail. Co. (1925), 18 B. ” • 

C. C. 452, C. A.). 
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Class and Position. —The arbitrator may inquire as to the standard 
of living in the district of persons in the same position and class as the 
claimant (Keane v. Mt. Vernon Colliery Co ., [1933J A. C. 309, H. L. (8c.) ). 

Posthumous Children. 

Note (u). —See, further, Lloyd v. Powell Duffryn Steam Coal Co., Ltd., 
supra (evidence of statements of deceased that he was father of a child 
and would marry the mother and make a home for her, admitted on the 
issue of paternity and to prove dependency)* Where the period of gesta¬ 
tion is abnormal the child must be proved to be that of the deceased (Race 
v. Wardsend Steel Co. (1927), 20 B. W. C. C. 2G0, C. A. (birth 343 days 
after death of workman) ). 

Test of Financial Dependency. 

Text and Note (ri).—The old rule as to partial dependency is now 
restored, see the definition of partial dependency, and Peart v. Bolckow, 
Vaughan db Co., Ltd., Par. 411, note (6'), supra. 

Note (h ).—Although in every case in which a wage-earner, not being 
husband or wife, lives with his relations and contributes regularly 
towards the family housekeeping the legal nexus may be rightly deemed 
one of contract, yet the beneficial overplus beyond the cost of maintenance 
may be a gift, constituting the receiver, if in a sufficiently close family 
relation a dependant, who can successfully establish a claim under the 
Workmen's Compensation Act, 1906 (Montgomery v. Blows, [1916] 1 
K. B. 899, per Piullimore, L.J., at p. 902). See now the definition of 
partial dependency, and Peart v. Bolckow, Vaughan & Co., Ltd., supra, 
though this Text still gives the principal factor in the determination, see 
Kennedy v. Harden Collieries, Ltd., [1925] 2 K. B. 438, C. A., where the 
principles applicable are stated. “ Necessaries does not include savings 
for sickness or other eventualities ( Welsh Navigation Steam Coal Co. v. 
Evans, [1927] A. C. 834). 


Contributions to Family Fund. 

Note (c). —See, further, Montgomery v. Blows, supra ; Smith v. Owners 
of Steamship Gwerulalough (1919), 122 L. T. 228 (contribution by son, paid 
by father to housekeeper) ; Sinner town v. Addie ( Robert) d> Sons (Collieries ), 
Ltd. (1920), 57 Sc. L. K. 585 ; Peart v. Bolckow , Vaughan & Co., Lt/J., 
supra ; Pearce v. Southern Rail. Co., supra ; Elliot v. Cow, Harrison <6 Co., 
[1929] S. C. 757 (husband contributed to common fund sum larger than 
required for self and wife; wife not partially dependent on child’s 
contribution). 


Devolution of Right. 

Text and Note (g ).—This right is now taken away. Where a depen¬ 
dant dies before a claim under the Act is made, or, if a claim has been 
made, before an agreement or award has been arrived at or made, the legal 
personal representative of the dependant has no right to payment of com¬ 
pensation ; t he amount of compensation must be calculated and apportioned 
as if that dependant had died before the workman (W. C. A., 1925, s. 2 (3) ). 
If the employers have paid money into court they are entitled to ask for 
repayment under W. C. R. 6J (7) of that dependant’s share (Ropyicr 
Shipping Co. v. Morgan, [1935] i K. B. I, C. A.). 


Effect of Bargain by Workman. 

Note (h ).—Now W. C. A., 1925. Former unsuccessful proceedings by a 
workman are no bar to a claim by dependants (Harper v. Dick, Kerr\ f? Co. 
Ltd. (1920), 90 L. J. (k. b.) 1313,0. A.). Dependants must make their 
claim within six months of the death ( Wilson v. Maple Mill (102^ l« 
B. W. C. C. 465, 0. A.). V h ° 

Note (i).—See also M ant on v. Cantwell, [1920] A. C. 781. 

Deduction of Sums Received by Workman 

Note (fc) -Now W. C. A., 1925, s. 8 (2) (ill.), but the amount of weeklv 
payments deducted must not reduce the lump sum below £200 (ibid ) 
This does not apply to accidents occurring before 1st Jan 1924 (Mnni-L 

LfKSSWa'T 2 'm- “■ ? A - ■ 

Ltd., [19-7J A. G. 126). War additions, being now part of the weeklv 

rsiT™ tk “—«*. *» a 

The deductions must be made from the maximum sum otherwise payable 
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in the given circumstances by the employers ( Robinson v. Consetl Iron Co 
Ltd., [1916] 1 K. B. 856, C. A.). 

As to children's allowances and deductions, see Par. 440, notes, post . 

(See original volume.) 

Who Usually Pays. 

Note (m). —This definition of “ employer ” is now W. C. A., 1925, s. 5 (1). 
In relation to a person engaged in plying for hire with any vehicle or vessel 
the use of which is obtained from the owner thereof under a contract of 
bailment, the owner is deemed to be the employer (s. 5 (2) ). In relation 
to a person employed for the purposes of any game or recreation and engaged 
or paid through a club, the manager or members of the managing com¬ 
mittee are deemed to be the employer (s. 5 (3) ). 

Note (n). —Now W. C. A., 1925, s. 1 (1). 

No Abatement upon Employer’s Death. 

Note (o).—N ow W. C. A., 1925. 

Temporary Employer. 

Note (.9).—Now YV. C. A., 1925, s. 5 (1). See also Oates v. Turner 
(Thomas) t0 Co., (1916), 86 L. J. (k. b.) 24, C. A. (jobbing grinder, allowed 
to take in work from other firms so long as it did not interfere with the 
work he did for appellants on their premises ; not lent). 

If the contract of service with the permanent employer is still sub¬ 
sisting, the workman lent must be within thesub-sect. (Murphy v. Henderson 
and Glass (1930), 23 B. W. C. C. 91, C. A.). 

Note (/).—See, however, Wilmerson v. Lynn and Hambury Steamship 
Co., Ltd., [1913] 3 K. B. 932, C. A. 

Local Authority as Employer. 

Notes ( 0 ), (u ).—Now YV. C. A., 1925, s. 48 (2). 

Subrogation with Regard to Rights Against Insurers. 

Text. —after “ wound up ” read “or a receiver or manager of the 
company's assets is appointed by or on the application of debenture- 
holders/’ 

Note (x ).— The first sub-section as extended, supra , is replaced by 
W. C. A., 1925, s. 7 (1). After liquidation ” read “ or, as the case may be, 
he may recover the balance from the receiver or manager ” (s. 7 (2) ). For 
the last sub-sect, cited substitute s. 7 (6). See, further. Re Peihick Dix & 
Co., Burrows v. The Co., [1915] 1 Ch. 26 ; Craig v. Royal Insurance Co., 
Ltd. (1914), 84 L. J. (k. b.) 333 ; and Re Renishaw Iron Co., Ltd., [1917] 

1 Ch. 199. cited in title Insurance, Par. 1141, ante. 

Coal Mines.—For the purpose only of determining liability under 
s. 7 (1), supra, in relation to a contract of insurance under W. C. (Coal 
Mines) A., 1934, s. 3 (1) (see Vol. XVII., Par. 1141, ante), the insurer 
cannot avoid the contract on the ground of misrepresentation, non¬ 
disclosure or false or incomplete answers to proposals, and admissions of 
liability, though without authority, are binding (s. 3 (4) ). YY’here any 
liability is consequent on this barring of defences the capitalised value 
of that liability (the lump sum or redemption money) is a debt due to 
insurer from insured. But the insured may apply to the appropriate 
court to reduce the amount, having regard to premiums paid or payable 
(s. 3 (5) ). The debt is entitled to priority in bankruptcy, winding up 
and on the appointment of a receiver (s. 3 (6) ). 

Extent of Rights. 

Note (y). —Under the articles of the indemnity company the company 
may become insurers only as to extraordinary accidents ” (for a case of 
which sec Duff v. Midland Colliery Owners Mutual Indemnity Co. (1913), 

6 B. W. C. C. 709, H. L.), while their liability for compensation for 
“ ordinary accidents ” is only to pay out such sums as stand to the credi 
of a member for that purpose, they having the right to require the member 
to replenish his fimd. In this latter ease there is no contract of insurance, 
and therefore the statutory subrogation does not apply, see Pailin v. 
m Northern Employers' Mutual Indemnity Co., [1925] 2 K. B. 73, C. A. Distg • 
Hindmarch v. Carterthorne Colliery Co. (1928), 21 B. W. C. C. 44, C. A. 

(a contract of insurance, but which lapsed on employer ceasing by liquida¬ 
tion to be a member of the insurance association : no right left to workman). 
See also Vickers v. Cumberland Coal Owners' Mutual Indemnity Co. 
(1934), 27 B. W. C. C. 56, C. A. 

52 


'.Si - 

PBC-r!> “-’V 

PABAQBAPH 


KUHBBBS. 

423 


( conid .). 


424. 


425. 

426. 


427. 


428. 

429. 


430. 


431 . 


VOL. XX.—Master and Servant. 423—431 

A request for arbitration served on the employer is not a written notice 
of claim within a clause requiring the employer to forward to the head or 
branch office of an insurance company every written notice or informa¬ 
tion as to any verbal notice of claim arising through any accident ( Wilkin¬ 
son v. Car and General Insurance Corporation, Ltd. (1913), 108 L. T. 512 ; 
affirmed (1914), 110 L. T. 4G8, C. A.). 

Note (a ).—See also Wales v. Iron Trades Employers' Assoc. (1928), 21 
B. W. C. C. 316, C. A. For procedure, see now W. C. R. 37 (2) and 37 (3). 

Settlement of Questions. 

Note (b ).—See now W. C. R. 37 (3). 

Principal and Contractor. Liability of Principal. 

Note (c).—N ow W. C. A., 1925. 

Note (d ).—Now W. C. A., 1925, s. 6 (1). See Bobbey v. Crosbie (W. M.) 
ds Co ., Ltd. (1915), 84 L. J. (k. b.) 856, C. A.; reversed (1915), 85 L. J. 
(k. b.) 239, H. L. 

Note (e).—Now W. C. A., 1925, s. 6 (1). 

Exceptions. 

Note (/).— Ibid. 

Note (g ).—The reference is now ibid., s. 6 (4). 

Recovery from Contractor. 

Note ( j ).—Now W. C. A., 1925, s. 0 (3). The liability is neither joint 
nor joint and several (Herd v. Summers (1905), 7 F. 870) ; the workman 
has a right of election, and, having made his election, lie cannot claim 
against the other even though the award proves fruitless (Meier v. Dublin 
Corporation , [1912] 2 I. R. 129). See also Geddes v. Dunfermline District 
Committee , [1927] S. C. 797 (facts showing election). 

Who may be a “ Principal.’’ 

Note (k ).—Now W. C. A., 1925. 

Note (l ).—For new references, see sujtra. 

Note (m ).—See also Luck will v. Auchcn Steam Shipping Co., Ltd. (1913), 
108 L. T. 52 (accident to workman of contractors). The work must be 
done for the purposes of the principals’ trade, and must bo a part of the 
work undertaken by them. The two conditions must coexist (Hockley 
v. West London Timber awl Joinery Co., Ltd., [1914] 3 K. B. 1013, 0. A., 
where it was held that moulding manufacturers importing timber, which 
was unloaded and stacked by a contractor, were not liable to pay com¬ 
pensation to a workman employed by the contractor who wus injured 
while unloading and stacking the timber) ; distghd. in Cole v. Calvert and 
Harpur, [1931] N. I. 38, O. A. 

Nature of Contract. Nature of Work. 

Note (n). —The reference is now W. C. A., 1925 8. 6 (1). 

Note ( p).—Ibid. 

Note ( q ).—See also Cole v. Calvert and Harpur , supra. 

Indemnity. Settlement by Arbitration. 

Note ( s ).—Now W. C. A., 1925, b. 6 (2). 

Note (a).— Ibid., s. 21 (1). 

Note (b ).—See now W. C. R. 20—24, Form 23. 

NbTE (c).—See now W. C. R. 24. 

Joinder of Parties. 

Note (d ).—See now W. C. R. 2 (2). 

Effect of Act on Previous Remedies. 

Notes (e), (f ).—Now W. C. A., 1925, ss. 29, 30. See, further. Codling v. 
Mowlen (John) & Co., Ltd., [1914] 2 K. B. 61 ; affirmed, [1914] 3 K. B. 

1055, C. A. (action under Lord Campbell’s Act held not maintainable after 
compensation awarded). 

Note (g ).—Now W. C. A., 1925, s. 29 (1). 

Note (t).—Now ibid., s. 30. 


Workman’s Right of Election. General Rule 

Note (j).-The reference is now W. C. A., 1925, s. 29 (1). The optic 
of the widow cannot be defeated by arbitration proceedings taken by 

TuZmI 0 rmii7 “ hTTs‘7 Cannel and Coki "9 o. 

in SS J. St d d l u “t°H ATi r’ J 

v. L. d W. Whitehead, Ltd., [1926] 2 K. B. 380 C 4 P “ Benne 
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The sect, docs not exclude an action at common law against the employer * 
for breach of a statutory duty; such a breach is primd facie of his ♦ 
“personal negligence” (Lochgdly Iron and Coal Co. v. M'MuUan, [1934] 

A. C. 1, H. L. (Sc.); disapproving Rudd v. Elder Dempster & Co., [1933] 

1 K. B. 506, C. A. (compromised on appeal, [1934] A. C. 244), and dicta in 
Higgins v. Harrison (1932), 25 B. W. C. C. 113, C. A.). 

Note (A*).—See also Ward v. Devlin, infra. 

Note (/).—As to the time limit, see M'Cafferty v. Macandreivs & Co., 

Par. 385, note (k), ante. 


Locus Poenitentiae' . . . Deduction of Costs. 

J ext and Notes (m) —( p). —To meet the defects pointed out in Harrison 
v. Wythemoor Colliery Co., Ltd., [1922] 2 K. B. 674, C. A., the Act 1906, 
s. 1 (4), was replaced by the extended provisions of W. C. A., 1923, s. 18. 
This section, which is now W. C. A., 1925, s. 29 (2), besides re-enacting the 
old provisions, gives the appellate tribunal before which an appeal by 
either party may be brought the same powers of assessing compensation, 
deducting costs, and giving a certificate of compensation as were exercisable 
only by the court of first instance. The appellate tribunal may, instead of 
itself assessing compensation, remit the case to the county court for 
assessment, and in such case may order the county court to deduct all or 
part of the costs aforesaid. 

For procedure, see W. C. R. 54, Form 45. 

Appeal. 

Note (q). —An appeal lies from the order in the action assessing com* 
pensation under s. 29 (2), supra , but on the same principle as if the pro¬ 
ceedings had been by arbitration, i.e., the appeal lies on a question of law 
but not a question of fact (M l Cafferty v. Macandreivs <L Co., [1930] A. C. 
599, II. L. (Sc.) ). 

Note (r). —See the rule in Perth General Station Committee v. Stewart, 

[ 1924] S. C. 1004 ; also statutory amendment, supra ; Adair v. Colville & 
Sons, [1927] S. C. 116, adversely commenting on Harrison's Case, supra. 

Dependants' Right. 

Note (£).—See, further, Price v. Glynea and Castle Coal and Brick Co. 
(1915), 85 L. J. (k. b.) 1278, C. A., Vol. XXL, Par. 775, note (c), post. 

Election. 

Note (u ).—The reference is now W. C. A., 1925, s. 30, which also applies 
where compensation is payable under any scheme certified under the Act, 
See, further, Wright v. Lindsay , [1912] S. C. 189 ; Woodcock v. London and 
Rorth 11 estern Railway , [1913] 3 K. B. 139 ; Gray v. North British Rail. 
Co., [1915] S. C. 211 (payment of compensation to workman for three 
years : held that an action by the father, on workman’s death, for damages 
for the loss caused by his death against third party, by whom the injury 
had been caused, was not maintainable); see also Frame v. Taylor, [1918] 
S. C. 343. 

Note (a). —“ Recover ” means “ receive payment of ” (Cumberland v. 
Lanarkshire Tramways Co., [1927] S. C. 407). 

Employer’s Right of Indemnity. 

Text. —In line 1, after “ compensation,” read “ under the Act or and 
scheme certified under the Act.” 

Note ( b ).—The reference is now W. C. A., 1925, s. 30 (2). See, further, 
Smith's Dock Co., Ltd. v. Readhcad (John) <£.• Sons , Ltd., [1912] 2 K. B. 323 
(indemnity awarded plaintiffs in respect of compensation paid to dependant 
of deceased workman) ; Cutsforth v. Johnson (1913), 108 L. T. 138, C. A. 
(third party setting up defence of contributory negligence); Cory (William) 

& Sons, Ltd. v. Lambton and Helton Collieries , Ltd. (1916), 86 L. J. (K. B.) 
401, C. A. (no undertaking to indemnity implied by implied request to 
unload cargo) ; Wilson, Sons <1- Co. v. Barry Railway (1916), 86 L. J. (K. B.) 
432, C. A. (third parties held not Liable for injur} 7 to servant who had left his 
place of work on quay and entered their warehouse to shelter from cold); 
Paul (R. tt- IF.), Ltd. v. Great Eastern Rail. Co. (1920), 36 T. L. R. 344 (con¬ 
tributory negligence : employers of deaf workman on railway recover 
against railway company) ; Tuckwood v. Rotherham Corporation , [1921] 1 
K. B. 526, C. A., Vol. XXIII., Par. 689, note ( q), post (claim against muni¬ 
cipal authority as third party); Sales v. British Petroleum Co., Ltd. (1920), 
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90 L. J. (k. b.) 1289, C. A. (negligence of railway company.in shunting 
operations whilst truck was being unloaded by respondents’ workmen). 

Note (c).—N ow W. C. A., 1925, s. 30 (2), and W. C. R. 25, Form 23 ; 
see also Nettlingham db Co. v. Powell db Co., [1913] 3 K. B. 209, C. A. 

As to claim against a municipal corporation as third party, see Tuckwood 
v. Rotherham Corporation, supra. 

Clear Intention Necessary. 

Note (h). —Where a workman accepts compensation from his employers 
with a reservation of claims against third parties, and on the understanding 
that he will make repayment if he recovers damages, he does not “ recover ” 
compensation (Wright v. Lindsay , [1912] S. C. 189 ; Kelly v. North BritisJi 
Rail. Co., [1916] S. C. 19); compare Aldin v. Stewart , [1916] S. C. 13 (the 
only question is, did the workman de facto recover compensation or 
damages ?). See also Reid v. J. db B. Stevenson, [1928] S. C. 799. 

Cases where Election Not Exercised. 

Notes (j), (k ).—The cases here cited were disapproved of in Harrison 
v. Wythemoor Colliery Co., Ltd., [1922] 2 K. B. 674, C. A., see Par. 431, 
note (n), ante. Mere intimation of a claim for compensation (King v. 
Edinburgh Collieries Co., Ltd., [1924] S. C. 167) or commencement of pro¬ 
ceedings either under the Act or independently thereof does not constitute 
a final election (Bennett v. L. and W. Whitehead , Ltd., [1926] 2 K. B. 380, 
C. A.). 

Note (j).—Now W. C. A., 1925. 


Cases where Election Exercised. 

Note (m). — See also Harrison v. Wythemoor Colliery Co., Ltd., supra ; 
Ward v. Devlin, [1927] I. R. 299, C. A. (judgment obtained in common law 
action : endeavoured to maintain it on appeal ; though unsuccessful, there 
was a conclusive election). 

(See original volume.) 


In Case of Death. 

Note (a).—In claims for compensation it is for the county court judge 
to find the quantum of compensation to be awarded, and the Court of 
Appeal will not interfere with his award unless there has been mis¬ 
direction or no proper exercise of his judicial discretion (Cluverlon v. 
Oceanic Steam Navigation Co. (1913), 29 T. L. R. 658, C. A.). See also 
Healy v. Reilly , [19171 2 I. R, 446, C. A. 

Note (b ).—Now W. C. A., 1925, s. 8. 


How Calculated. Dependants Wholly Dependent. 

Text and Note (d). —For “ £150 ” read “ £200 ” in respect of accidents 
after 31st December, 1923. For the reference substitute W. C. A., 1925, 
s. 8 (2) (i.) ; 1923, s. 30. Besides Ibis lump sum a children’s allowance may 
be payable, see infra. 

Note (/).—The reference is now \V. C. A., 1925, s. 8 (2) (ii.). As to 
deductions from the children s allowance, see infra. 


Additional Allowance for Children under 15.—Where the work¬ 
man leaves a widow or other member of his family (not being a child 
under 15) wholly or partially dependent upon his earnings, and also one or 
more children under 15 so dependent, additional compensation is payable 
in respect of each of such children, but the lump sum, supra, plus this 
additional allowance, must not in any case exceed £600 (W. C. A., 1925, 
s. 8 (1) ). If all the foregoing dependants are wholly dependent (for cases 
of partial dependency, see Par. 441, infra), the allowance is arrived at as 
follows :— 

Let E =>-- average weekly earnings subject to the limits £1 — £2, 
W = number of complete weeks between death of workman and date 
when child attains 15, then additional compensation = ./} x E x W. 
(W. C. A., 1925, s. 8 (3) (i.) ), but these provisions apply only to accidents 
after 31st December, 1923 (W. C. A., 1923, s. 30). In the case of a posthu¬ 
mous child the period is as stated and not fifteen years (Re A they 
Pickerings, Ltd.'s Application (1926), 20 B. W. 0. C. 215, C. A.). 

If there are these dependants (widow and children) wholly dependent 
the existence of an “ other member ” over 15 only partially dependent 
does not affect the.calculation and s. 8 (3) (ii.), infra, does not apply 
(Green v. Premier Glynrhonwy Slate Co., [1928] IK B 661 C A) 

Weekly payments which may have been made to the workman may not 
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be deducted from the children’s allowance, but if such payments have been 
redeemed the redemption money, if and so far as it exceeds the lump sum 
payable, must be deducted (W.‘C. A., 1925, s. 8 (3) (iii.)). 

Where the lump sum under s. 8 (2), supra , is reduced (by the amount 
paid to the workman before death) below £300, the children’s allowance 
(if the figures so admit) may exceed £300 provided the reduced lump sum 
and allowance does not exceed £600 ( Malcolm v. Barber , Walker & Co. 

(192/), 20 B. \\. (J. C. 516, C. A.); folld, in Farrell v. Murdostoun Colliery 
Co., [1931] S. C. 143. ' ' 

‘ v Children includes illegitimate children and grandchildren (Pritchard 
v. Betfisjield Colliery Co., [1925] 2 K. B. 284, C. A.) of the workman, but not 
illegitimate children of the wife by another man (Scott v. L. & N. E. Rail. Co. 
(1926), 43 T. L. R. 32, H. L.). It includes adopted children, see Adoption 
of Children (W. C.) Act, 1934, s. 1, Par. 407, note (k), ante. It is not 
limited to immediate descendants, but includes all members of the work¬ 
man’s family who are under fifteen and are dependants (Shotts Iron Co. 
v. Curran , [1929] A. C. 409, H. L. (Sc.) (brothers and sisters)); see also 
Faulkner v. S.S. Sutton (Owners), [1927] 1 K. B. 207, C. A. (sisters) ; 
Campbell v. Portland Colliery Co., [1926] S. C. 512 (brothers). 

Alien.—A dependant, who is an alien and resident in a foreign 
country at the time of the accident, is entitled to claim compensation 
under the British Columbia W. C. A., 1902, which is practically identical 
with the English Act (Krzus v. Crow's Nest Pc^s Coal Co., Lid., [1912] 
A. C. 590, P. C.). 

Dependants not Wholly Dependent. 

Note (*)•—Now W. C. A., 1925, s. 8 (2) (iv.). The amount is in the 
discretion of the arbitrator (Ilcaly v. Reilly, [1917] 2 I. R. 446, C. A. 
(services rendered to claimant taken into account) ), but must be measured 
by the extent to which the death has in fact deprived the dependants of 
the ordinary necessaries of life (Pollock v. W. Baird dr Co., [1931] S. C. 
667). See also Phillips v. Kershaw, Lease <0 Co., [1920] 3 K. B. 297, 
C. A., at p. 304. A fat her s incapacity by shock of son’s death is irrelevant 
(Swan v. C oil ness Iron Co., [192S] S. C. 655). Possibility of future 
increase in the deceased’s earnings must be taken into account (Sheldon v. 
Butferley Co., Ltd., [1919] 2 K. B. 600, C. A.). For the effect of death of 
dependant, see Par. 415, note (g), ante. 

Additional Allowance for Children under 15.—See Par. 440, notes 

supra. If one or more of the dependants is or are partially dependent, 
the further allowance payable is such proportion of the sum which would 
have been payable had they all been wholly dependent as may be agreed 
upon, or failing agreement as may, taking into consideration the amount 
of the lump sum payable (see Par. 440, note (d), ante), be determined by 
arbitration to be reasonable (W. C. A., 1925, s. 8 (3) (ii.) ). 

See Green v. Premier Glynrlionwy Slate Co., supra. 

Dependency. 

Note (m). —See also Taff Vale Railway v. Jenkins, [1913] A. C. 1. 

Origin of Cause of Death. 

Note (o).—See also Thomson v. Mutter, Howey dr Co., [1913] S. C. 
619 ; Brown v. Kent (George), Ltd., [1913] 3 K. B. 624, C. A. (fever super¬ 
vening on incapacity) ; Comery v. New Hucknall Colliery Co., Ltd. (1919), 
88 L. J. (k. b.) 462, C. A. ; Laverick v. Gray (William) dr Co., Ltd. (1919), 
121 L. T. 289, C. A. ; Williams v. Graigola Methyr Co. (1924), 17 B. W. 

C. C. 202, C. A. (old cause, lancing of beat knee, remained though wife’s 
act in applying manure poultice containing germs supervened). 

For cases of suicide, see Par. 345, note (r), ante. 

Compensation in Case of Non-Fatal Injury. 

Text and Note ( p). —New Scale for Total Incapacity.—In text, 
line 1, delete “ or partial ’ ; in lino 7 substitute the new maximum weekly 
payment of 305. for £1 ; these provisions as altered in 1923, and applicable 
only to accidents after 1923 (W. C. A., 1923, s. 30), are now W. C. A., 1925, 
s. 9 (1) (c), (2) (i.), but this rule is subject to the following rule (ii.)* ^ ^he 

maximum weekly payment, calculated according to rule (i.), supra, is 
less than 25s., say xs., the workman is entitled to a weekly addition of ys. 
where ys. = (25 s. or the average weekly earnings, if less, — X5.) -r 2, This 

56 






vol. xx.— a Iasthr and Sbrvant. 444~446 



PARAGRAPH 


R UMBERS. 
AAA 

TTT 


(i contd .). 


445 . 

446 . 


addition of ys. must be treated as part of the weekly payment for all pur* 
poses of the Act (s. 9 (2) (ii.)). As to the waiting period, see Par. 373, 
notes, ante. See also Sales v. Abbott (1916), 85 L. J. (k. b.) 1666, C. A., 
cited in Par. 449, post. The arbitrator must exercise his discretion in each 
case ; his finding cannot be interfered with (Snell v. Bristol Corporation , 
[1914] 2 K. B. 291, C. A.). 

“ The previous 12 months ” refers to the 12 months preceding the date 
of the accident (Bywater v. Stothert and Pitt (1932), 102 L. J. (k. b.) 1, 
C. A.). 

War Additions.—See Workmen's Compensation (War Addition) Act, 
1917 ; Workmen’s Compensation (War Addition) Amendment Act, 1919. 
The amount of compensation must be assessed under the Act of 1906 
without reference to the effect of the War Addition Acts (Smallbone v. 
Fawcett, Preston & Co., Ltd., [1922] 2 K. B. 638, C. A.). These Acts ceased 
to have effect after 31st December, 1923, but the addition continues to 
apply to a weekly payment (whether redeemed or not (Irons v. Taylor & 
Son, [1924] S. C. 727) ) in respect of total incapacity from an accident 
which occurred on or before that date so long as total incapacity continues ; 
when so payable it must be treated for all purposes (e.g., redemption) as 
part of the weekly payment (W. C. A., 1923, s. 1). If at this date the 
workman had recovered so far as to become only partially incapacitated, 
and afterwards total incapacity recurs, the war addition becomes payable 
(Glasgow Iron and Steel Co. v. Dickson, [1925] A. C. 790). Where appli¬ 
cation is made before 1st January, 1924, the employer may redeem only 
the primary weekly payment, and the additional weekly payment con¬ 
tinues to be payable, though, if application is made on or after the above 
date, it may be redeemed (Costello v. Brown (1924), 17 B. W. C. C. 136, 

C. A.). 

Note ( g ).— Now W. C. A., 1925, s. 9 (1) (b). See also Sorensen v. Gaff & 
Co., [1912] S. C. 1163 (payment of hospital charges) ; Considine v. 
Mclncrnty, [1916] 2 A. 0. 162 (superannuation allowance under Super¬ 
annuation Acts, 1834—1909, to attendant in lunatic asylum held a “ pay¬ 
ment, allowance or benefit ” which must be taken into accouut) ; Watts v. 
Manchester Corporation , [1917] 1 K. B. 791, C. A. (pension payable out of 
fund provided chiefly by masters taken into account as regards contri¬ 
bution by masters) ; similarly, Langford v. Port of London Authority (1926), 
19 B. W. C. C. 253, C. A (regard had to pension in so far as pension fund 
was supported by emploj'er ; further, the fact that the workman was being 
superannuated at an earlier age was disregarded though a review would be 
possible in the future) ; Cross v. Whitehead Aircraft Co., Ltd. (1918), 87 
L. J. (k. b.) 702 (offer of suitable work at old rate of wages). “ Payment 
allowance or benefit ” means something capable of being assessed in terms 
of money ; it does not include a promise to provide work (Wood v. Went¬ 
worth Silfcstone Colliery Co. (1925), 18 B. W. C. C. 278, C. A.). 

(See original volume.) 

Limit of Weekly Payment in . . . Partial Incapacity. 

New Scale.—In respect of accidents occurring after 31st December, 
1923 (W. C. A., 1923, s. 30), the following provisions apply :— 

(i.) If the incapacity had been total and the weekly payment 25 8. or 
more, the weekly payment is one half the difference between his average 
pre-accident weekly earnings and the average weekly amount he is earning 
or able to earn in some suitable employment or business ; (ii.) if the in¬ 
capacity had been to till and the maximum payment (xs.), with the additional 
(ys.) described in Par. 444, notes, supra, less than 2 os., then the weekly 
payment is (x + y) -f- (average pre-accident weekly earnings of the above 
difference (W. C. A., 1925, s. 9 (3) ). The old discretion is thus abolished. 

For cases where partial may be considered as total incapacity, see s. 9 (4) 
and Par. 547, notes, post. 


As to “ suitable employment ” see Par. 551, notes, post. 

Text and Note (s).— Repealed, 1923, see supra. On the old provisions, 
see llains and Strange v. Corbet (1912), 5 B. W. C. C. 372; Keevans v 
Munday (1914), 51 Sc. L. R. 462, cited in Par. 548, note (h),post; Williams 
v. Oakwood Colliery Co., Ltd. (1919), 88 L. J. (k. b.) 878, C. A. (trade union 
objection to employment). 

Text and Note (a).-Repealed, 1923, Bee supra. On the old provisions 
see Bevan y. Energlyn Colliery Co. (1911), 28 T. L. R. 27, C. A cited ir 
original volume, now reported [19121 1 K B 63 r A . rr , 

Ilaunchwood Collieries , [1918] A. C. 52; Woodilee 'Coal ami Coke Co 
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(contd.). total incapacity has ceased, but the workman is unable to obtain employ¬ 

ment, see Osborne v. Tralee and Dingle Rail Co., [1913] 2 I. R. 139 ; Wood- 
house v. Midland Railway , [1914] 3 K. B. 1034, C. A. (compensation refused, 
as the difference between average earnings before and after the acoident 
was too trivial) ; Port of London Authority v. Gray, [1919] 1 K. B. 65, C. A. 
(Army pay) ; Abbey v. Nichols {James) & Sons, Ltd. (1919), 88 L. J. (k. b.), 
969, C. A. (evidence of capacity to earn wages); Dykes v. W. Baird & Co., 
[1929] S. C. 555 (amount actually earning though short time was general); 
apprvd. in White v. L. & N. E. Rail. Co., [1931] A. C. 52, distghg. Lycm v. 
Taylor (1928), 21 B. W. C. 0. 415, C. A., and Bevan v. Nixon's Navigation 
Co., cited in Par. 547, note (g), post. 

\\ here a workman is incapacitated by accident from earning the wages he 
was earning, the fact that other circumstances would have terminated his 
employment is irrelevant in fixing the compensation period (Buckley v. 
Marchington <6 Co. (1921), 14 B. W. C. C. 169, C. A.; Ling v. De Dion 
Bouton, Ltd., [1920] 1 K. B. 88, C. A. (injury in munition work : reference 
to wage-earning capacity in normal employment as cook not relevant); 
Down v. British Oil and Cake Mills , Ltd. (1923), 16 B. W. C. C. 171, C. A., 
Par. 544, note (o), post ; Webster v. Harrison, Townsend <& Co., Ltd. (1920), 
89 L. J. (k. b.) 1077, C. A. (four weeks' absence from work after incapacity 
owing to the industrial disease ; average weekly earnings, omitting four 
weeks, greater than before : no compensation) ). A new trial will be 
ordered where these statutory provisions have not been properly considered 
and applied (Postmaster-General v. Butler (1920), 13 B. W. C. C. 566, C. A.). 

447. The Incapacity. 

Note (c). —The text of this paragraph should read as follows :—“ The 
incapacity . . . work ; but an injury which causes incapacity for work 
by rendering a previous injury apparent may entitle a workman to com¬ 
pensation.'’ Ball v. Hunt (William & Sons, Ltd., [1911] 1 K. B. 1048, 
C. A., cited in original volume, reversed, [1912] A. C. 496. “ Incapacity 

for work exists where a man has a physical defect which makes his labour 
unsaleable in any market reasonably accessible to him, and there is a partial 
incapacity for work when such a defect makes his labour saleable for less 
than it would otherwise fetch ” (Ball v. Hunt (William) & Sons, Ltd., 
supra, per Lord Loreburn, L.C., at pp. 499, 500) ; consd. in Birch Bros. 
v. Brown, cited in Par. 551, note (s) post; see also Denholm db Co. v. 
Jackson (1926), 19 B. W. C. C. 92, II. L. ; Borland v. Watson, Qow db Co., 
Ltd., [1912] S. C. 15 (rupture of cartilage of knee after previous wrench); 
Walker v. Murrays , [1911] S. C. 825 (recurrence of rupture); Arnott v. Fife 
Coal Co., Ltd., [1912] S. C. 1262 (wage-earning capacity of one-eyed 
miner) ; Harrison v. Matthews (Ernest) db Co. (1920), 13 B. W. C. C. 109, 

C. A. (earning capacity not affected by accident to hand already injured); 
Lomax v. Sutton Heath Collieries, Par. 461, note ( n ), post. 

The rule in Ball's Case is not confined to cases where the physical 
incapacity is apparent to the eve (Bywater v. SUothert and Pitt (1932), 
102 L. J. (k. b.) 1, C. A.). 

448. Limit in Case of Total Incapacity of Workman under 

Twenty-one. 

Text and Notes (d), (e). —Repealed, 1923. In respect of accidents after 
1923 (W. C. A., 1923, s. 30) the new provisions applicable to adults apply 
also to infants, see Pars. 444—446, notes, ante. As to the effect of a 
mistake in the age of a workman, see Schofield v. Clough (W. C.) & Co., 
[1913] 2 K. B. 103, C-. A. 

449. Basis of Compensation. 

Note (/).—Now W. C. A., 1925, ss. 8. 9. See, further, Sales v. Abbott, 

supra (jobbing gardener employed by respondent two days a week at 105. 

a week and earning 195. a week on other days by doing work outside Act : 

amount of compensation calculated on the wages received from respondent 

during previous twelve months, without taking into account the earnings 

from the work outside the Act) ; Alderman v. Warren (1916), 85 L. J- 

(k. b.) 1442, C. A. (average weekly earnings of rag and bone merchant, who 

also did casual jobs, not to be taken into account in ascertaining his average 

weekly earnings from casual jobs); Abbey v. Nichols (James) db Sons, Ltd., 
supra. 
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Earnings. Gratuities. Deductions. 

Text.—S ee Logan v. Shotts Iron Co., [1919] S. C. 131 (miner also con¬ 
tractor). 

Note (h ).— See also Great Western Rail. Co. v. Helps , [1918] A. C. 141, 
H. L. (railway porter’s tips). 

Note (k ).— See Roper v. Hussey-Freke , [1915] 3 K. B. 222, C. A., cited 
in Par. 451, note (p), infra ; Jones v. International Anthracite Collieries, 
Co., [1919] 1 K. B. 156, C. A. 

Sums Paid to Cover Special Expenses. Tuition. 

Note (m).—-Now W. C. A., 1925, s. 10 (iv.). 

Note (n).—See also Davis v. Delahunt , [1930] I. R. 262. 

Purposes for which Earnings Calculated. 

Text.—S ubstitute “ £350 ” for “ £250.” 

Principle of Calculation. 

Note {p). —See Roper v. Hussey-Freke, supra (in ascertaining applicant’s 
average weekly earnings the amount paid to an employee was properly 
deducted, but the sums attributed to the services of the sisters should 
not be deducted, because help given by younger members of the family 
who lived all together ought not to be treated as a deduction in the absence 
of an express contract, or without proof that applicant could not have 
earned his wages without such help). 

Basis of Calculation of Earnings. . 

Notes (s), (a).—For these expressions, see now W. C. A., 1925, ss. 8 (2) 
(ii.), 9 (2) (i.). See also Price v. Guest , Keen and Nettlefolds, [1918] A. O. 
760, cited in Par. 453, note (e), infra. 

Text and Note (6).—For new rules, see Par. 400, notes, ante. 

Note (c).—See also Dobson v. British Oil and Cake Mills , Ltd. (1912), 
106 L. T. 922, C. A. ; Godden v. Cowlin (IF.) Son , [1013J 1 K. B. 590, 

C. A. (period of employment lasting nine weeks only) ; Gill v. Grainger 
Brothers , [1916] 2 I. R. 354, C. A. (twenty-six weeks) ; Bones v. Associated 
Portland Cement Manufacturers (1900), Ltd. (1920), 90 L. J. (k. b.) 456, C. A. 

Note (J).— Bevan v. Energlyn Colliery Co. (1911), 28 T. L. R. 27, C. A., 
cited in original volume, now reported [1912] 1 K. B. 63, C. A. See, 
further, Par. 555, note (/), post. 

Break in Employment. 

Note (e).—See also Price v. Guest, Keen and Nettlefolds , supra (absence 
on strike for a week held not to operate as break in employment) ; Gardner 
v. Vickers , Ltd. (1928), 21 B. W. C. C. 129, C. A. (break where without work 
due to strike in another trade). 

Note (/ ).—See also Par. 455, note (r), post. 

Note (ft).—Now W. C. A., 1925, s. 10 (iv.). See also Dalgleish v. Edin¬ 
burgh Roperie and Sailcloth Co., Ltd., [1913] S. C. 1007 (change of grade 
five weeks before accident). 

Concurrent Contracts. 

Note ( k ).—Now W. C. A., 1925, s. 10 (ii.). 

Note (n).—See, further, Lloyd v. Midland Railway, [1914J 2 K. B. 53, 
0. A. (earnings of platelayer who worked at a theatre, after the working 
hours during which he worked for the railway company, held to be earn¬ 
ings in the employment of the company, although the regulations of the 
company required that their employees should devote themselves exclu¬ 
sively to the company’s service, on the ground that the regulations only 
applied to the employees while they were doing the company’s work in 
the company’s working hours) ; Cue v. Port of London Authority, [1914] 
3 K. B. 892, C. A. (casual labourer employed by tw'o or more employers 
held not employed under concurrent contracts) ; Port of London Authority 
v. Gray, [1919] 1 K. B. 65, C. A. (injured workmen called up for military 
service). 

Note (p). —Payments cannot be taken into account where received by a 
miner for acting as a trade union delegate or inspector ( Wild v. Brown 
{John) efi Co., [1919] 1 K. B. 134, C. A.), or by a workman acting as repre¬ 
sentative on the court of referees of the local employment committee 
( McGee v. IF. Muir efi Co. (1929), 22 B. W. C. C. 193, C. A.). 

Average Weekly Earnings. 

List Furnished by Employer.—Upon request of the workman the 
employer liable to pay compensation must furnish in writing a list of the 
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455 workman’s earnings upon which the average weekly earnings may be 

(contd.). calculated for the purpose of determining the weekly payment under the 

Act (W. C. A., 1925, s. 10 (v.) ). 

Note (q ).—Now ibid., s. 10 (i.). This does not compel an arbitrator to 
accept the receipts of persons engaged under the same conditions in the 
same work as the standard to apply, or exclude the consideration of such 
other factors as a possible fall in the rate of payment or irregularity in the 
employment (Thomson d: Co. v. Mackay (1921), 14 B. W. C. C. 143, H. L.). 

In calculating the “ average weekly earnings ” of a workman, any 
time which the workman may have lost on account of slackness of trade 
should he taken into consideration (White v. Wiseman, [1912] 3 K. B. 352, 
C. A.); see, further, Jury v. S.S. Atlanta [Owners), [1912] 3 K. B. 366, 
C. A. ; Ldqe v. Gorton (J.), Ltd., [1912] 3 K. B. 360, C. A.; Godden v. 
Cowlin d> San, supra ; Shipp v. Frodingham Iron and Steel Co., Ltd., 
[1913] 1 K. B. 577, C. A. (computation of gangman’s earnings); Barnett 
v. Port of London Authority, Priestley v. Port of London Authority, [1913] 

2 K. B. 115, C. A. (“ extra ” dock labourers); Griffiths v. Gilbertson (W.) 
d: Co., Ltd. 1 1915), 84 L. J. (k. b.) 1312, C. A.; Williams v. Rollings (1915), 
140 L. T. Jo. 48, C. A. (damson picker); Sales v. Abbott (1916), 85 L. J. 
(k. b.) 1666, C. A. (circumstances (see Par. 449, note (/), ante) in which 
arbitrator wrongly made an award on footing of weekly wages earned by 
jobbing gardener in same district); Cox v. Trollope ( George) dc Sons, 
[1916] 2 K. B. 682, C. A. (scaff older); Gill v. Grainger Brothers, supra 
(actual average weekly earnings wrongly disregarded in absence of evidence 
explaining why workman did not work full time during employment of 
twenty-six weeks); Wild v. Brown (John) & Co., supra (collier acting as 
trade union delegate and inspector). 

For the construction to be placed on the words “ grade in which the 
workman was employed at the time of the accident,” where the work¬ 
man had several times been promoted from one grade to a higher during 
the twelve months preceding the accident, see Winbush v. Elmbank 
Ropcrie and Sail Cloth Co., Ltd. (1913), 50 Sc. L. R. 917. In the case of 
a workman working in a certain grade of employment the arbitrator must 
have regard to the personal ability of the workman to earn either more or 
less than the average wage, and is not confined solely to a consideration 
of the earnings of persons in the same grade, but must consider any 
evidence called showing that the workman is in fact above the average 
(Snell v. Bristol Corporation, [1914 J 2 K. B. 291, C. A.); see also Cue v. Port 
of London Authority, supra (held that in ascertaining a workman’s earnings 
under the same employer in the previous twelve months, the arbitrator 
must have regard to the personal qualifications of the workman as well as 
the average earnings of his grade). 

Note (r).—Now W. C. A., 1925, s. 10 (ii.). See Turner v. Port of London 
Authority (1913), 29 T. L. R. 204, C. A. (illness); Dalgleish v. Edinburgh 
Roperie and Sailcloth Co., Ltd., [1913] S. C. 1007 ; Griffiths v. Gilbersont 
(IF.) <t* Co., Ltd. (1915), 84 L. J. (k. b.) 1312, C. A. (applicant’s work had 
been interrupted for a period of nine weeks by respondents’ works being 
closed down for four weeks, and only short time being worked for five weeks 
owing to slackness in trade which had begun before the European war, 
but which was not entirely due to the w r ar although aggravated thereby: 
held that the nine weeks could not be excluded, the period being due to 
fluctuations in trade independent of the war, and, per Warrington, L.X> 
on the ground that war, which affected the whole industries in the country, 
was no more an abnormal circumstance than an extraordinary depression 
of trade would be); Greenwood v. Nall (Joseph) <£? Co., Ltd., [1917] A. C. 1 
(deceased workman employed by same emploj^er for three years pre¬ 
ceding the accident, during which time he was absent, owing to illness 
and other unavoidable causes, from work for periods amounting to six 
months : 156 times his average weekly earnings during the period of 
his actual employment since the last unavoidable interruption, and not an 
amount equal to his actual earnings during the three years, awarded—the 
interruptions prevented the application of now s. 8 (2) (i.) ); Price v. 
Guest , Keen and Netllefolds, [1918] A. C. 760 (absence on strike held not to 
be due to “ unavoidable cause ”). 

Note ( 5 ).—The facts of the case may entitle the judge to take into con¬ 
sideration the wages paid to the workman by other employers, see Twidale 
v. L. ds N. E. Rail. Co., [1925] 2 K. B. 455, C. A., doubting Cue v. Port 
of London Authority, supra). See, further, Jones v. International Anthracite. 
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Collieries Co. 9 [1919] 1 K. B. 157, C. A.; Bones v. Associated Portland 
Cement Manufacturers (1900), Ltd . (1920), 90 L. J. (k. b.) 456, C. A. 
(accident on first day of employment). 

Wages Earned not Sole Test. 

Note (6). —See also Calver v. Groom and Symonds (1918), 88 L. J. (k. b.) 
129, C. A. 


Holidays and Days off Work. 

Note (c).— See also Price v. Guest, Keen and Nettlefolds , supra. 

Note (d ).—See, further, Thompson v. Johnson {Richard) and Nephew , 
Ltd., [1914] 3 K. B. 694, C. A. (wages decreased partly by accident and 
in part by interference of trade union). 

Note (/).—See also Wakeman v. Worcestershire Territorial Association 
(1913), 48 L. Jo. 459 (marker partly employed at rifle range, otherwise 
employed as master shoemaker); Turner v. Port of London Authority, 
supra. 

How Long Weekly Payments Continue. 

Note {g ).—Now W. C. A., 1925, s. 9 (1). See, further, Harwood v. Wyken 
Colliery Co. y [1913] 2 K. B. 158, C. A. ; compare 57 Sol. Jo. 317 ; see also 
M' Kins trey v. Auchinlea Coal Co., Ltd. (1919), 13 B. W. C. C. 388 (suspen¬ 
sion on incapacity caused by second accident elsewhere); Par. 549, 
note (w), post. 

Restrictions on Ending or Diminishing Weekly Payments. —An 

empk> 3 r er is not entitled otherwise than in pursuance of an agreement or 
arbitration to end or diminish a weekly payment (this includes not only a 
payment under an award or recorded agreement, but a payment made 
voluntarily or under an unrecorded agreement ( Pudney v. William France , 
Fenwick <i- Co., [1925] 1 K. B. 346, C. A.) and any payment made by the 
employer in respect of an admission, express or implied, of liability (IAndsay 
v. Glasgov) Iron and Steel Co., infra, as distinguished in Lafferty v. Durngavil 
Coal Co., [1927] S. C. 60) ), except in the following cases :—(1) where work¬ 
man, in receipt of weekly payment for total incapacity, has returned to 
work ; (2) where in receipt of weekly payment for partial incapacity and 
weekly earnings have been increased ; (3) where the medical practitioner 
who has examined the workman under s. 18 (see Par. 392, ante) has certified 


that the workman has wholly or partially recovered, or that the incapacity 
is no longer due in whole or in part to the accident, and a copy of the 
certificate (which must set out the grounds of the practitioner’s opinion) 
with notice of the employer’s intention at the expiration of ten clear days 
from the service of the notice to end the weekly payment or diminish it by 
amount stated in the notice has been served by the employer upon the 
workman (W. C. A., 1925, s. 12 (1), (2), (3) ). 

As to (1), see M‘Dougal v. Singer Manufacturing Co., [1931] S. C. 47 
(return to work, interim award incompetent). 

The service must be within six days of the date of the certificate ( Gillett 
v. John Fowler Co. {Leeds), [1927] 1 K. B. 435, C. A.) ; for adverse 
comment, see M'Gee v. M l Brayne, [1931] S. C. 69 ; White v. W. Baird & 
Co., [1932] S. C. 160. 

In case (3), if wflthin this time the workman sends to the employer a 
report of a duly qualified medical practitioner setting out the grounds of 
his opinion and disagreeing with the above certificate, the payment must 
not be ended or diminished, except in accordance with such report, or, if 
and so far as disputed, except in accordance with the medical referee’s 
certificate (see Par. 394, notes, ante) given under 8. 19 (s. 12 (i.) ). 


Tho workman is not compelled to adopt this procedure in reply to the 
employer’s certificate; he may instead apply for arbitration ( Pudney v. 
William France, Fenwick <1- Co., supra (where the agreement was not 
recorded); M'Ginty v. Canadian Pacific S.S. Co., [1925] S. C. 33)), or in 
case of a recorded agreement (where the workman is in the position of a 
judgment creditor) he may apply for leave to issue execution under 
W. C. R. 82 {II ay ter v. S. Rail. Co., [1931] 2 K. B. 274, C. A. • Winheld 
v. L. M. ct S. Rail Co., [1931] 2 K. B. 284, C. A.). If the workman has 
followed the procedure of s. 12, see Rhodes v. Dighy Colliery Co., infra 
See also Robinson v. Vickers-Armstrong (1929), 22 B. W. C. C 171 C A 
(amdt. to turn proceedings into s. 21). The section does not give any 
rights to obtain a report or refer to medical referee, but only refers to 
machinery under s. 19, see James y. Gravesend Steel and Tinvlate Co Ttd 
(1925), 18 B. W. C. C. 405. C. A. ; cf. White y. W. Baird JoZ— 
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An agreement ” in s. 12, supra , means an assent and need not be 
registered (Feeney v. Firbeck Main Collieries, [1926] 2 K. B. 218, C. A.). 
An agreement to pay a pension is not an agreement within the section 
( Langford v. Port of London Authority (1926), 19 B. W. C. C. 253, C. A.). 
Where the employers recognise their liability and agree to pay compensa¬ 
tion they are not thereby estopped from ending payments under s. 12, supra 
(Davies v. Midland Railway Carriage and Waggon Co. (1926), 19 B. W. C. C, 
69, C. A. ; appld. in Thorpe v. Sadler 6c Son (1927), 20 B. W. C. C. 488, 
C. A.). 

Where application is made in pursuance of s. 19 to refer the dispute to 
the medical referee, the employer, pending the settlement, may pay into 
court (a), in the case of notice to end, the whole of each weekly payment 
becoming payable ; (b) in the case of notice to diminish, so much of each 
weekly payment so payable as is in dispute. On settlement these sums 
will be paid to the employer or workman according to the referee’s certi¬ 
ficate, or if that is disputed, as failing agreement may be determined by the 
registrar or, on appeal, the judge (s. 12 (ii.) ). 

Tf after the workman sends a medical report of his continued incapacity 
the employer takes no steps to obtain the certificate of a medical referee 
the weekly payments must be continued (Davies v. Qlyncorrwg Colliery Co., 
[1925] 2 K. B. 339, C. A.). If it is found that the incapacity ceased on a 
certain date the award must terminate the compensation as from such date 
and the weekly payments made de facto must be readjusted ; compensation 
under the Act is not paj^able when once the incapacity has ceased (Ocean 
Coal Co. v. Davies , [1927] A. C. 271, overruling the previous case on this 
point) ; appld. in Dodd v. Oceanic Steam Navigation Co. (1928), 21 
B. W 7 . C. C. 118, C. A. See also Mockbill v. S.S. Homer City (Owners) 
(1929), 22 B. W. C. C. 260, C. A. 

The employer may pay into court under s. 12 (ii.) whenever “ application 
has been made,” even though the medical reference is refused on the 
ground that the dispute ought to bo settled by arbitration (Niddrie and 
Bcnhar Co. v. Dee , [1927] A. C. 299, H. L. (Sc.) ). See also Macaulay v. 
W. Baird 6c Co., [1927] S. C. 788 ; Cation v. Ashwell 6c Nesbit, Ltd., [1928] 

2 K. B. 484, C. A. (employers stopped voluntary payments and paid 
into court; s. 12 did not compel them to continue payments pending 
determination of incapacity, and therefore the action for breach of 
statutory duty failed ); discussed in Anchor Donaldson, Ltd. v. Crosshnd, 
infra. 

The arbitrator may refuse to record an agreement pending the result of 
a reference to a medical referee although the employer has ceased to pay 
compensation and not paid into court (Somerville v. Barclay, Curie 6c Co., 
[1916] S. C. 246). The weekly payments may be paid into court in a 
lump sum (Penman v. Caprington and Auchlochan Collieries, [1926] S. C. 
406). 

Where the procedure of s. 12, supra, has been followed and prosecuted to 
a conclusion fresh arbitration proceedings cannot be commenced except by 
way of a review on a change of circumstances (Rhodes v. Digby Colliery Co., 
[1927] 1 K. B. 152, C. A.). W T here the medical referee’s certificate is 
obtained, but the employers do not pay into court under s. 12 (ii.)> an y 
questions arising on the certificate are not for the registrar, but for the 
judge, either on review under s. 11 or on the original arbitration under s. 21 
(Tempus Shipping Co. v. Troll (1929), 22 B. W. C. C. 181, C. A.). 

The provisions of s. 12 may not be construed as authorising an employer 
to end or diminish a weekly payment in any case in which or to an extent 
to which, apart from them, he would not be entitled to do so (s. 12 (iii.) )• 

As to arbitration, where the employer is in breach of s. 12, see W. C. R. 
29a. 

See also Pudney v. William France, Fenwick 6; Co., supra. The 
section is not merely an enabling section in favour of the employer, but l 
imposes a restriction against interruption or alteration of a weekly payment 
otherwise than in accordance with its terms (O'Hare v. Bent Colliery Co., 
[1924] S. C. 807). His right to withhold or reduce payment is without 
prejudice to his liability in the event of the workman establishing that sue 
action was not warranted (M'Ginty v. Canadian Pacific S.S. Co., supra). 
The arbitrator has power to make an interim award of compensation, bu 
cannot authorise the employers to pay into court (Anchor Donaldson, Ltd . 
v. Crossland , [1929] A. C. 297, H. L. (Sc.), apprvg. Lindsay v. Glasgow Iron 
and Steel Co., [1925] S. C. 287); folld. in Woodrow v. Trawlers (White bea 
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and Grimsby ), Ltd., [1930] 1 K. B. 176, C. A. It is not a ground for refusing 
an interim award that in the pending arbitration proceedings there is an 
issue as to whether the payment was ended by agreement (ibid.). 

Particulars. —As to when particulars of the extent of diminution 
sought should not be ordered, see Vickers , Ltd. v. Miners (1927), 20 B. W. 
C. C. 269, C. A. 


459. Injury not Causing Incapacity. 

Note (h). —See also Lewis v. Wrexham and Acton Collieries, Ltd. (1916), 
85 L. J. (k. b.) 1456, C. A. (incapacity partly due to bad state of health, 
including his advanced age). 

Note ( i ).—See also Jackson v. Hunslet Engine Co. (1915), 84 L. .T. (k. b.) 
1361, C. A. (suspensory award) ; Chapman v. Sage & Co. (1915), 85 L. J. 
(K. b.) 471, C. A. (rupture : applicant held entitled after eighteen months 
to have a declaration or nominal award); Williams v. Oakwood Colliery 
Co. (1919), 88 L. J. (k. b.) 87S, C. A. ; Kvig v. Port of London Authority , 
infra (form of order) ; distghd. in Ruddy v. L. M. & S. Rail. (1929), 22 
B. W. C. C. 138, C. A. (award of Id. per week), which was folkl in Watts, 
Watts & Co. v. Hole (1930), 23 B. W. C. C. 119, C. A. An award of Id. 
per week is clearly enforceable (Sedgwick v. Leeds Forge Co. (1930), 23 
B. W. C. C. 144, C. A. 

460. (See original volume.) 

461. Declaration of Liability. 

Note (m). —See also Dempsey v. Caldwell d: Co. (1913), 51 Sc. L. R. 16 
(suspensory award) ; Taylor v. London and North Western Rail., [1912] 
A. C. 242 ; Jones v. Anderson (A. & G.) (1914), 84 L. J. (p. c.) 47, H. L. 
(refusal to make a suspensory award, a question of fact) ; 'Thompson v. 
Johnson (Richard) and Nephew, Ltd., supra (declaration of liability made by 
the Court of Appeal where arbitrator had assessed compensation wrongly 
and there was no evidence in respect of which the court could give 
judgment) ; Wright v. Sneyd Collieries, cited in Par. 556, note (i), post; 
Chapman v. Sage, d* Co., supra ; Leverington v. Dodman (A.) <f* Co., cited 
in Par. 544, note (o), post; Dingwall v. Fife Cexil Co., [1918] S. C. 203 ; 
Williams v. Oakwood Colliery Co., supra. As to the time for making an 
application for a declaration, see Marshall v. Clayton and Shuttleworth, 
(1919| 1 K. B. 509, C. A.; also Green v. Cammell, Laird & Co., [1913] 
3 K. B. 665, C. A. ; Ashrody v. Owners of Ship “ City of Edinburgh ,” 
[1920] 1 K. B. 301, C. A. (declaration where compensation not payable 
immediately); Griffin v. White (Samuel) & Co., Ltd. (1919), 12 B. W. C. C. 
115, C. A. (evidence of total incapacity); Neilson v. Farme Coal Co., 
| 19191 S. U. 410 (no application on hearing : case remitted on terms). 

The granting of declarations is a matter of discretion, see Buynton 
v. Manganese Bronze and Brass Co. (1919), 12 B. W. C. C. 59, C. A. ; 
Lewis d • Towers. Ltd. v. Sembliz (1934), 27 B. W. C. C. 125, C. A. 

Note ( 71 ).—For matters which the arbitrator should take into con¬ 
sideration in exercising his discretion, see Watson v. Beardvwre (William) 
db Co., Ltd., [1914] S. C. 718 ; Foster v. Wharncliffe Woodmoor Colliery Co., 
Ud., [1922] 2 K. B. 701, C. A., and Par. 544, post. See also Lomax v. Sutton 
Heath Collieries (1926), 19 B. W. C. C. 301, C. A. (loss of one eye : com¬ 
pensation stopped when work at higher wages ; loss of second eye but 
unconnected with accident ; held no incapacity for which employers 
responsible and not entitled to a declaration of liability). The declaration 
cannot be made in respect of a contingency which is possible but not 
probable (Hargreave v. Haughead Coal Co., Ltd., [1912] A. C. 319 ; Foster 
v. Wharncliffe Woodmoor Colliery Co., Ltd., supra ; Evans & Co. v. Gilbie 
(1926), 19 B. W. C. C. 375, C. A.). See also Wagstaff v. Gutta Percha Co. 
(1927), 20 B. W. 0. 0. 430, C. A. ; Williams v. Tredgar Iron and Coal Co. 
(1927), 20 B. W. C. C. 480, C. A. ; McLeod v. Black (1927), 20 B. W. C. C. 
530, C. A. ; M'Avoy v. Caledonia Stev edoring Co., [1932] S. C. 31. 

For form of declaration, see King v. Port of London Authority, [1920] 
A. C. 1. Under this form there is a notional weekly payment, see Vickers . 
Armstrongs, Ltd. v. Regan, Par. 559, notes, post. 

For form in case of industrial disease, see McNicholas v. West Leiah 
Colliery Co. (1933), 20 15. W. C. 0. 29, C. A. 3 

462. No Award to Terminate at Fixed Time. 

Note (o).—See also Hall v. Brady (1913), 47 I. L. T. 211 
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Payment into Court. 

Note (o).— Now W. C. A., 1925, s. 26 (1), Sched. II. (1) ; W. C. R. 60, 
Forms 54, 58 (i.), 59. Payment into court may be made by the solicitor or 
agent of the employer, in which case the praecipe must state that the money 
is paid in at the request and authority of the employer, and must be signed 
by the solicitor or agent (W. C. R. 62 (a) ). This rule was added to meet 
the decision in Thompson <0 Co., Lid. v. Pitt-Taylor (1913), 67 Sol. Jo. 479, 

that an agent such as a shipping federation may pay money into court and 

sign the praecipe. 

Note {b).~ Now W. a A., 1925, s. 26 (2); W. C. R. 63, Form 60. 

Note (c).— See now W. C. R. 53. Where a lump sum has been paid in 
under r. 53 in respect of an accident to an infant, the latter is entitled, 
on attaining full age, to have it paid out to him, and the judge has no 
discretion as to the application of the sum or any part of it ( Johnston v. 
Liston {Henry) d: Co., [1920] 1 K. B. 99, C. A.). 

Note {cl).— Now W. C. A., 1925, s. 13 ; W. C. R. 65. 


Preference in Bankruptcy and Winding up. 

Text and Note {g).~ Repealed 1923 and the £100 limit abolished. The 
compensation is a preferential debt in bankruptcy under Bankruptcy Act, 
1914. s. 33, for the amount accrued before the date of the receiving order 
(W . C. A., 1925, s. 7 (3) (a) ). As to priority in a winding up, see Companies 
Act, 1929, s. 264 (1) (d), which by s. 298 (3) (b) applies to the Stannaries, 
and \ ol. Y., Par. 880, notes, ante ; this priority also applies on the appoint¬ 
ment of a receiver or the taking possession of the assets by debenture- 
holders (s. 78) ; see Vol. V., Par. 617, ante. 

The provision as to the Stannaries is now W. C. A., 1925, s. 7 ( 4 ). 

See also Woods v. W install, [1913] 2 Ch. 303 ; Re. Jinks (1914), 112 L. T. 
88 (costs of recovering compensation held not preferential debt in bank¬ 
ruptcy) ; Re Rethick Dix cfc Co., Burrows v. The Co., [1915] 1 Ch. 26; Re 
Renishaw Iron Co., Ltd., [1917] 1 Ch. 199. 

Note {h). —As to bankruptcy, now W. C. A., 1925, s. 7(3); as to winding 
up, Companies Act, 1929, s. 264 (2). 

Note {i).— As to bankruptcy, now W. (J. A., 1925, s. 7 (5), as amd. by 
Companies Act, 1929, Sched. XLI. ; as to winding up, Companies Act, 
1929, s. 264 (1) (d). The contract of insurance must be in existence at the 
material date, i.e., the date of the winding up order {Re Bebside Coal Co. 
(1929), 45 T. L. R. 327), or where the claims arise under Cos. Act 1929, 
s. 78 (see supra) in a debenture-holder’s action, the appointment of a 
receiver {Re Bnrradon v. Coxlodge Coal Co. (1930) 23 B. W. C. C. 7, C. A.). 

Variation. 

Note (£).— Now W. C. A., 1925, s. 22 ; W. C. R. 64, Form 61. See, 
further, Ivey v. Ivey, [1912] 2 K. B. 118, C. A. (compensation awarded to 
widow who died, subsequently awarded to dependent children to defeat 
claim by the widow’s next of kin). 


Compensation Inalienable. Set Off. 

Text and Note (/).— Now W. C. A., 1925, s. 40, but after “ compensa¬ 
tion ” read under the Act or under any scheme certified under the Act.” 
Compensation paid into court under s. 26 (1) for dependants of a deceased 
workman is not subject to arrestment {Baird & Co. v. Campbell, [1928] 
S. C. 314). 

Note (m). —See, further, Flynn v. Burgess (1914), 48 I. T. L. 132, C. A. 
(held that overpayments before proceedings could not be taken into 
account by the county court judge in making his award). 

Repayment of Poor Relief. —Where outdoor relief has been granted 
to an injured workman pending the settlement of his claim to compensa¬ 
tion, the employer, to the extent to which he is liable to pay compensation 
less any part already paid, must repay to the relief authority, on receipt of 
their certificate, the amount of the relief which would not have been paid 
to the workman had he been in receipt of compensation. The receipt of 
the authority is a full and valid discharge in respect of the compensation 
payable. If the employer gives the authority notice that he intends to 
pay, or has paid, compensation, he will be under no obligation to make 
repayment in respect of relief provided after the date of payment of com¬ 
pensation or after the time when the notice is received by the authority, 
whichever is the later ; see W. C. A., 1925, s. 41. 
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“ Pending settlement of his claim ” refers to the settlement of com¬ 
pensation by an award or by agreement, and not to the settlement of the 
claim by a lump sum (Re Lewis Merthyr Consolidated Colleries, Lloyds 
Bank v. The Co. (No. 2), [1929] 1 Ch. 589, C. A.). 


467. Fines Received by Workman. 

Notes (o), (p ).—Now VV. C. A., 1925, s. 32. 


468. The Arbitration. 

The jurisdiction of the county court judge to award compensation 
cannot be enlarged by agreement between the emploj^er and workman, 
or by estoppel by conduct of either of them, e.g., so as to apply to a 
disease not in Sched. III. (Dutton v. Sneyd Bycars Co. y Ltd., [1920] 1 K. B. 
414, C. A.). 


Questions to be Settled. 

Note (e /).—Now W. C. A., 1925. 

Note (r).—Now ibid., s. 21 (1) and Sched. I. An application to record a 
memorandum of agreement and arbitration proceedings in respect of the 
same accident cannot proceed simultaneously ( King v. Armision Coed Co. y 
Ltd ., [1913] S. C. 892) ; Hogg v. Vickers, Ltd. (1921), 14 B. W. C. C. 229, C. A. 
(memorandum filed by workman on return to different work : the words 
“ failing agreement ” did not mean that there must be some attempt to 
agree which had proved unsuccessful, but “ if not settled by agreement ” ; 
further, on the memorandum questions as to extent of incapacity and 
amount of compensation arose which might be settled bv arbitration) ; 
Beamish v. Wagon Repairs, Ltd. (1925), 18 B. VV. 0. C. 156, C. A. (where 
the recorded agreement embodying a declaration of liability does not 
award a definite weekly sum, the subsequent proceedings may be by way 
of arbitration instead of by review). 

There is jurisdiction to find out whether an agreement to accept liability 
has been made ; such an agreement is not void because it is not recorded 
under s. 23, and it cannot be reopened on account of a change in 
the interpretation of the law (Guest, Keen and Kettle folds, Ltd. v. Williams 
(1925), 18 B. W. C. C. 68, C. A.). 

Semble, an action doe not lie for breach of duty under s. 12 (Cation v. 
Ashv)cll and Nesbit, Ltd., [1928] Cb. 484, C. A.). 


469. Condition Precedent to Arbitration. 

Note (t). —A totally incapacitated workman in receipt of full compensa¬ 
tion under an admission of liability is entitled either to a recorded memo¬ 
randum of agreement in terms of Form 24, or if the employers object, then, 
on the question thus raised, to apply in arbitration proceedings for an award 
in such terms, see Parker v. Jxjndon Brick Co. and Borders, Ltd. (1927), 20 

B. W. C. C. 573, C. A., follg. Cooper v. Wales, Ltd., [1915] 3 K. B. 210, 

C. A. ; Round v. Wathen <0 Son (1916), 86 L. J. (k. b.) 1011, C. A. ; Shaddiclc 
v. Palmer's Shipbuilding and Iron Co. (1917), 86 L. J. (k. b.) 1017, C. A. ; 
Hogg v. Vickers, Ltd., supra, and distg. Payne v. Fortescue (N.) Sons, 

• Ltd., [1912] 3 K. B. 346, C. A. ; Sampson v. General Steam Navigation Co. 

(1914), 7 B. W. C. 0. 107, C. A., and Bedwcll v. London Electric Rail. Co. 
(1914), 7 B. W. C. C. 685, C. A. 

For cases of no jurisdiction, see Hunter v. Brown (John) & Co., Ltd., 
[1912] S. C. 996 ; Crone v. Donaldson Line, Ltd., [1916] S. C. 532 ; Wright 
v. Munitions Minister (1919), 12 B. VV. C. C. 193, C. A. ; Lewis v. Cammell, 
Laird <1- Co. (1929), 22 B. VV 7 . C. C. 410, C. A. (implied agreement bound the 
parties). 

For cases of jurisdiction, Surnmcrlee Iron Co., Ltd. v. Freeland, [1913] 
A. C. 221 ; Barron v. Carmichael (1912), 5 B. VV’. C. C. 437, C. A. ; Kane v. 
Stein (JoJm G.) d • Co., Ltd., [1915] S. C. 863 (admission by employer of 
liability, and payments of 10s. a week up to a certain date when they were 
stopped : questions as to incapacity and amount of compensation were 
nevertheless to be settled) ; Ballwin v. Electric and Ordnance Accessories 
Co., Ltd. (1919), 122 L. T. 147, C. A. ; Toombes v. Handley Pane & Co 

Ltd. (1924), 17 B. VV’. C. C. 208, C. A. (workman was referred to insurance 
company : no answer ; a question had arisen). 

Note (u).— See also Kane v. Stein (John G.) & Co., Ltd suma 
Note (r).-Now VV. C. A., 1925, s. 23. ’ 1 

Regulation of Proceedings. 

Note (b).— Now W. C. A., 1925. 
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Note (c).—T he existing rules are the Workmen’s Compensation Rules, 
1926. These provisions regarding rules are now in W. C. A., 1926. 

Note (e ).—Now ibid,, Sched. I. (4). 

Questions which may be Settled. 

Note (b ).—Now W. C. A., 1925. 

Note (f).—Ibid., s. 21 (2). 

Note (g).—Ibid,, s. 11 (1). 

Note (A).— Ibid., s. 13. 

Note (i).~Now ibid., s. 21 ( 1 ), and W. C. R. 20—24, Form 23. 

Note (A*).—Now W. C. A., 1925, s. 30 (2); W. C. R. 25, Form 23; and 
see Netlleinghcim <£ Co., Ltd. v. Powell & Co., [1913] 3 K. B. 209, C. A. 
Note (/).—See now W. C. R. 27. 

Note (m).— Now s. 43 ( 1 ); W. C. R. 41, Forms 19—23. 

Proceedings by Employer. 

Note (n).~ See now W. C. R. 10, 15 (2), 18 (5), 19 (9), 26. 

Committee. 

Note (p). —Now W. C. A., 1925, Sched. I. ( 1 ). As to the power of a 
county court judge to review an award by a representative committee, see 
R. v. Templer , Ex parte Howarlh, [1912] 2 K. B. 444, C. A. 

Powers. 

Note (r).—Now W. C. A., 1925. 

Note (t). —Now ibid., Sched. I. (4). See Blalcey v. Samuelson d; Co., Ltd. 
(1920), 89 L. J. (k. b.) 422. 

Submission of Questions. 

Note (u ).—Now W. C. A., 1925, Sched. I. (4); W. C. R. 34, Form 25. 
Note (a).—See Blakey v. Samuelson & Co., [1920] 3 K. B. 508 (no juris¬ 
diction in county court to set aside committee’s award : committee's 
power to vary). 

Note ( 6 ).—Now W. C. A., 1925, Sched. I. (11). 

Taxation. 

Note (c).—See now W. C. R. 76. 

Single Arbitrator Selected by the Parties. 

Notes (d), (e).—Now W. C. A., 1925, Sched. I. (2), ( 4 ). 

Note (/).— Ibid., Sched. I. (4). See Par. 523, note (A), post. 

Note (g ).—Now ibid., s. 23 (1); W. C. R. 43—49, Forms 36—40, and 
W. C. R. 44. 

Note (A).—Now ibid., Sched. I. (7); W. C. R. 76 and 76 (2). 

Judge of the County Court. 

Text and Note (l). —See, instead, Par. 394, note (g), ante, and Par. 575, 
note (/), post. 

Note (w).—Now W. C. A., 1925, s. 27 (1); W. C. R. 88 . 

Note (n).—Now ibid., s. 27 (1), and see the extended W. C. R. 88 . 

Meaning of District. 

Note (o).-Now W. C. A., 1925, s. 39. 

Position of Judge. . 

Text. —A writ of prohibition will not lie to the judge, see Turner v. 
Kingsbury Collieries , Ltd., Par. 565, note (/), post. 

Note (p). —See also Sutton v. Great Northern Railway , [1909] 2 K. B. 
791, C. A. ; Marshall v. Clayton and Shuttleworth, [1919] 1 K. B. 509, C. A. ; 
Brown v. Whitehead (1920), 13 B. W. C. C. 18, C. A. The Court of Appeal 
may, however, direct a rehearing by the judge, though the arbitration 
has been originally dealt with by his deputy (Hunter v. Simner, [1922J 
2 K. B. 170, C. A.). 

Where a judge refuses to await the arrival of depositions from abroad and 
makes an aw r ard in their absence, a new trial will be ordered before a new 
judge ( Jessop v. Maclay and M l Intyre (1911), 5 B. W. C. C. 139, C. A.). 

As to the pow r er of a judge to hear fresh evidence after a case is closed, 
see Peters v. S.S. Argol (Owners) (1912), 5 B. W. C. C. 414, C. A.; Morgan 
v. Ship “ Speedwell ” (Owners) (1921), 14 B. W. C. C. 226, C. A. (medical 
evidence). 

Note ( 9 ).—See, further, Taylor v. Cripps , [1914] 3 K. B. 989, C. A. 
(county court judge sitting as arbitrator held to have no power to order 
evidence of workman to be taken on commission or by special examiner)- 
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Substitute. His Position. 

Note (r).—N ow W. C. A., 1925, Sehed. I. (3); W. C. R. 31 (a) and 31—33 
(procedure). 

Note ($).—See now W. C. R. 33. 

Notes (t ), (a).—Now ibid. f ss. 38 (2), 27 (2). 

Award Prior to Time for Proceedings. 

Note (b). —See now W. C. R. 33 (2) (a). 

Subsequent Proceedings. 

Note (c).—S ee now W. C. R. 33 (2). 

Special Case. 

Note (d).—See now W. C. R. 34, Form 25 ; see also Montgomery v. 
Niddrie and Benhar Coal Co., [1918] S. C. 181. 

Appointment of New Arbitrator. 

Note (/).—Now W. C. A., 1925, Sched. I. (8); W. C. R. 42, Forms 34, 35. 

Certificate of Court. 

Note (i).—Now W. C. A., 1925, s. 29 (2). 

Medical Referee. 

Note (/;).—See, instead, Par. 394, notes, ante. 

By Approved Scheme. 

Notes (/), (m), (n). —Now W. C. A., 1925, s. 31 (1) ; for the application 
of ss. 30, 40, see Pars. 431, 466, notes, ante. The registrar must not certify 
or renew the certificate of the scheme unless satisfied that adequate pro¬ 
vision is made to secure the discharge of liabilities arising both during the 
currency of the scheme and after its revocation or expiration {ibid., s. 31 (4)). 

For power to amend the scheme so as to provide compensation not less 
favourable than that under the Act of 1906 as since amended, see W. C. A., 
1923, s. 6. 

A release by a seaman under the Merchant Shipping Act, 1894, s. 136, 
is no bar to an application for compensation [Buis v. Ship Teutonic (Oilmens), 
[1913] 3 K. B. 695, C. A.). 

Note (o).— W. C. A., 1925, s. 31 (3). 

Term of Operation. 

Note (p).— Now W. C. A., 1925, s. 31 (2). 

Substitution for Provisions of Act. 

Notes ( q ), (r).—Now W. C. A., 1925, s. 31 (1). 

Regulations. 

Note ( u ).—Now ibid., s. 31 (10). 

{See original volume.) 

Effect of Joining Scheme. 

Note (e).-Now W. C. A., 1925, s. 31 (1). 

Note (h). —See also Dowling v. Great Eastern By. (1919), 88 L. J. (k. b.) 
380. 

Right of Action. 

Note (t).—See, further, Allen v. Great Eastern Railvmy , [1914] 2 
K. B. 243, C. A. (determination of committee of accident fund held final 
under the rules of the scheme and action held barred). 

Proof of Acceptance of Scheme. 

Note (j).—Now W. C. A., 1925, s. 31 (8). See, however, Ilowarth v. 
Knowles & Sons , Ltd., [1913] 3 K. B. 675, C. A. ; see also Re Beard and 
West Yorkshire Collieries of J. and J. Charlesworth, Ltd. (1917), 87 L. J. 
(K. b.) 385, C. A. 

Crown Workmen. 

Notes (k), (/), (m ).—Now W. C. A., 1925, s. 33. 


General Rules as to Procedure. 

Note {a). Now ibid., s. 21 (1), Sched. I. (2). The rules now cited arc 
the W. C. R., 1926, amd. by Stat. R. & O., 1927, Nos. 392, 393 • 1929 
Nos. 9, 267 ; 1930, Nos. 385, 1002 ; 1931, Nos. 411, 1053 : 1932 No. 910 • 

I:! 3 ;*: ^°- 7 ' 7; l / ( )34 - Nos - 70? - 708 ’ ,347 - Fnr 1W, r. I (4), (5), see now 
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Note (b). See now YY. C. R., 1 (6), 29. As to the power of the judge * 
to hear fresh evidence after a case is closed, see Peters v. S.S “ Argol” 
(Owners) (1912), 5 B. W. C. C. 414, C. A. ; Cross v. Whitehead Aircraft 
Co., Lid. (1918), 87 L; J. (k. b.) 702 (adjournment to receive definite 
offer of employment); Morgan v. Ship “Speedwell ” ( Owners ) (1921) 

14 B. W. C. C. 22G. C. A. (medical evidence). 


‘‘ Applicant, M “ Respondents. ’ 1 

Note (c).—See now W. C. R. 2 (1). 

“ Request for Arbitration.'* 

Note (d).— See now W. C. R. 8 (1), (2), and 29 (2). See also Goode 
v. Sentinel Waggon Works, Ltd. (1920), 13 B. W. C. C. 12, C. A. 

Note (e).— See now W. C. R. 10 (1), (2). 


Joinder of Applicants. 

Note (/).—See now W. C. R. 3. 

Note (g ).—See now W. 0. R. 4 (1). 

Note (/>).—Sec now W. C. R. 4 (2), 5 ; W. C. A., 1925, s. 21 (2). 

Note (i).—See now W. C. R. 4 (3). 

Note (k ).—This right was taken away in 1923, see W. C. A., 1925, s. 2 (3), 
and Par. 415, note ( q ), ante. 

Note (l).— Now W. C. R. G, Form 4, and W. C. A., 1925, s. 8 (2) (v.), with 
the limit of expenses as £15. 

Parties in Representative Capacity. 

Note On ).—See now W. C. R. 7. 


Entry of Request for Arbitration. 

Note (??)•—See now W. C. R. 8 (2), 99. 

Note (o ).— See now \V. C. R. 8 (3). As to ordering further particulars, 
see Vickers, Ltd. v. Miners , Par. 458, note (/), ante. 

Note (a). —Compare Stevens V. Thome ct* Co., [1916] 2 K. B. 69, C. A. 
(circumstances in which amendment of particulars as to the nature of 
applicant’s injury was disallowed); Weslmijister Brymbo Coal and Coke 
Co., Ltd. v. Evans (1916), 86 L. J. (k. b.) 47, C. A. (subsequent con¬ 
sideration of sequela to industrial disease). 

Note (b).~ See now W. C. R. 9 (1), (2), Forms 1—11, and W. C. R. 11. 
It is unsatisfactory to make an award upon the facts shown in the par¬ 
ticulars without eliciting the full facts (Lepper v. Burnell & Co. (1924), 
17 B. W. C. C. 179, C. A.). 


Fixing the Time and Place of Hearing. 

Note (c).— See now W. C. R. 14 and 28. 

Note (d).— See now W. C. R. 14 (2), (3), 15, and 16. 

499. Service. 

Note (e). —See now W. C. R. 92. See also Moreland <5c Sons v. Eley, 
Eley v. Moreland & Sons, [1916] 1 K. B. 85, C. A. (irregular service upheld, 
as the workman had not been prejudiced thereby). As to service on a 
club, see Par. 329, note (d), ante, and W. C. R. 38a. 

500. Respondents’ “Answer.” Contents. 

Note (/).—See now W. C. R. 18 (1) and 28. 

Note (g).— See now W. C. R. 18 (1). 

Note (h ).—See now W. C. R. 18 (2). 

Estoppel.—For the terms of a letter amounting to a complete admission 
of liability, see Fraser v. Driscoll (1916), 9 B. W. C. C. 264, C. A.; and as 
to whether in a case falling within the Act there is a place for the doctrine 
of estoppel in establishing liability, see Dutton v. Sneyd Bycars Co., Ltd., 
[1920] 1 K. B. 414, C. A., cited in Par. 468, ante ; see also Maloney v. 
E. & T. Pink, Ltd. (1923), 16 B. W. C. C. 217, C. A. (letter could not be used 
under the Act as a complete admission of liability). 

501. How far Respondent Bound by Answer. 

Note ( i). —See now W. C. R. 18 (4); Leivers v. Barber, Walker & Co., 
Ltd. (1924), 17 B. W. C. C. 38, C. A. ^ ^ „ 

Note ( k ).—See also Buckley v. Marchington ds Co. (1921), 14 B. W. C. L. 

169, C. A. (amendment denying certificate of the certifying surgeon 
refused : r. 18 (3) ). 

Note (().—Bee now W. C. R. 18 (5). 
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Application by Respondent for Test Case. 

Note (■ m ).—See now W. C. R. 17. 

Notice by Respondent of Submission to Award. 

Note (n). — See now W. C. R. 19 (1), Form 15, and W. C. R. 19 (3)—(5), 
Forms 15—18. W. C. R. 19 (1) has been considerably altered in form. 

Procedure on Submission. 

Note (o).—See now W. C. R. 19 (6) (b), (c), and 19 (6) (b), (d), Form 18. 
Note (p) — See now W. C. R. 19 (6) (a), (b). These sub-rules have been 
considerably altered in form. 

Note (q ).—See now W. C. R. 19 (7), (8). 

Note (r).—See now W. C. R. 19 (7). 

Note (s ).—See now W. C. R. 19 (8). 

Note (t ).—See now ibid. 

Note (a).—See now W. C. R. 19 (1) (a) (ii.). W. C. R. 19 (4), (6), has 
been amended to include the payment into court of a lump sum. 

Note (b). —See now W. C. R. 19 (2). It may be noted that the Work¬ 
men’s Compensation Rules, 1907, r. 18 (9), (10), still appear in substance 
in the Consolidated Workmen’s Compensation Rules, 1926 ; see ibid., 
r. 19 (1) (a) (ii.), (2). For Workmen’s Compensation Rules, 1911, r. 56 (c), 
see now W. C. R. 62. See, further, Kempley v. Poole <t* Co., Ltd., [1923] 
1 K. B. 195, C. A. (liability for past and future payments ; entitled to sub¬ 
mit to payment under r. 19 (1) or pay into court under r. 19 (2), and in 
either case have the benefit of r. 19 (8) ). 


Claim of Indemnity. Third Party. 

Note (d). —See also Bradley v. Wallaces, Ltd., [ 1913] 3 K. B. 629, C. A. 
Note (e).— Now W. C. A., 1925, s. 21 (1); W. C. R. 20—24, Form 23. 


When Consent Necessary. 

Note (/).—Now W. C. A., 1925, s. 30 (2); W. C. R. 25 (5), and 25, Form 
23. See also Sales v. British Petroleum Co., Ltd. (1920), 90 L. J. (k. b.) 
1289, C. A. The rule does not affect proceedings in the High Court ( Nettle - 
ingham <1* Co., Ltd. v. Powell <0 Co., [1913] 3 Iv. B. 209, C. A.). 1 lie 1 ublio 

Authorities Protection Act, 1893, does not apply (7 uckwood v. Rotherham 
Corporation, [1921] 1 K. B. 526, C. A.). 


Appearance of Third Party. 

Note (h). —See now W. C. R. 21—24, 25 (1)—(3). 

Note (t). —See now W. C. R. 21—24. 

Power of Judge in Proceedings against Stranger. 

Note (k ).— Now W. C. A., 1925, s. 30. 

Note (/).—See now W. C. R. 25 (5). 

Note (m).—See now W. C. R. 25 (6). 

Note ( n ).—See now ibid. 


Joinder of Respondents. 

Note (o).—For Workmen’s Compensation Rules, 1907, r. 26 (2), see 
now, as regards eases where the claim is against principal and contractor, 

W. C. R. 2 (2). 

Note (p). —See now W. C. R. 27 (1). 


Medical Referee - Assessor. 

Note (r).—Now W. C. A., 1925, Sched. I. (3). 

Text and Notes (s)—(a) .—Delete. A judge may in any case, if ho thinks 
fit, and must if any party, in accordance with the rules of court, so requires 
and gives security for the payment of the prescribed fee, summon a medical 
referee to sit with him as assessor. If summoned on the application of a 
party, such party is liable, subject to directions as to costs, to pay the 
prescribed fee in respect of the attendance of the referee (W. C. A., 1925, 
Sched. I. (5) ). As to the application for assessor, see W. C. R. 55 (1), (2), 
(3), and Form 46 ; summoning of the assessor, W. C. R. 55 (4) and Form 48 ; 
procedure on absence of assessor, W. C. Ii. 55 (5) ; recovery of prescribed 
fee, W. C. R. 55 (6). For remuneration of the assessor, see Stat. R. & O., 
1932, No. 960 ; 1934, No. 643 ; fees payable bv applicants, 1934, No. 644. 

A medical assessor should not sit to give his advice as assessor upon 
the very same issue upon which he has already given his opinion as 
medical referee (Wallis v. Soutter (Andrew J.) & Co., Ltd., [1915] W. N. 68, 
C. A.) ; nor should he take part in the examination or cross-examination 
oi witnesses as if he were counsel on one side or the other, his duty being 
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simply and solely that of assisting the judge to arrive at a proper con¬ 
clusion on points which the judge cannot be assumed to know without 
such aid ( Earwicker v. London Graving Dock Co., Ltd., [1916] 1 K. B. 970, 
C. A.). The judge or arbitrator is entitled to act upon the advice of his 
medical assessor, not on events of actual facts, but upon matters of medical 
opinion and upon medical inferences, whether there was or was not any 
corresponding opinion on the part of professional witnesses (Woods v 
Wilson, Sons d- Co. (1915), 84 L. J. (k. b.) 1067, H. L.). Sec, further, 
Carpenter v. Wandsworth Corporation (1917), 117 L. T. 183, C. A. • Fox v 
Price (1926), 20 B. W. C. C. 160, C. A. 

Submission for Report. 

Note (&).—For new regs., see Slat. it. & O., 1932, JVo. 960, Part Vll., 
supra; see also Peill & Sons v. Payne (1915), 8 B. W. C. C. Ill, (!. A., 
cited in Par. 501, note (/•), post. 

Note (c).—N ow W. C. A., 1925, Sched. I. (11); W. C. R, 56 (1). 

Noil ( d ). Now . C. A., 1925, s. 19. Where the report is ambiguous 
the judge should submit further questions to the referee in order to clear 

UP the ambiguity {Toiler v. British Dye Stuffs Corporation (Blackley), Ltd. 
(1921), 14 B. W. C.C. 34, C. A.). 

Examination of Workmen. 

Note (e).~ See Grade v. Clyde Spinning Co., Ltd., [1915] S. C. 906, 
cited in Par. 561, note (k), post. 

Note (/).—See now W. C. R. 56 (2) 

Appearance of Parties. 

Note (g ).—Now W. C. R. 35 (1); W. C. A., 1925, Sched. I. (6) (a); see 
also Rogers v. Holborn Metropolitan Borough , [1914] W. N. 279, C. A. 
(managing clerk to solicitor on the record, the clerk being a solicitor but 
not having taken out a practising certificate, held not a solicitor by whom 

applicant could appear either on an arbitration or on an interlocutory 
proceeding). 

Note (h).—See note (g), supra. Leave to appear by the agents set 
out in original volume may now be given by a committee, or agreed 
arbitrator, as well as by a judge or arbitrator (W. C. R. 35 (1)). For 
Workmen's Compensation Rules, 1908, r. 78 a, see now W. C. R, 94. 

Note (i).— See now W. C. R. 35 (2). 

Duties of Judge. 

Note (k). —See now W. C. R. 36 ; Espie v. British Basket Co., Ltd. (1920), 

13 B. W . C. C. 492 (as to use by appellate court of statements in arbitrator’s 
notes). 

Note (l). See now W . C. R. 36. See also as to the duty to take a proper 
note of the evidence, 1 Vright v. Sneyd Collieries, Ltd. (1915), 84 L. J. (k. B.) 
1332, C. A. ; Walsh v . Scanlan (1914), 48 I. L. T. 234, C. A. (where the 
judge s note of the evidence did not contain very material matters, which 
he had appended “ from recollection,” and the court remitted the case for 
rehearing), and Cauldon Potteries , Ltd. v. Johnson (1926), 20 B. W. C. C. 
42, C. A. The fact that there is an official shorthand writer does not 
relieve the judge from his obligation under W. C. R., 36 (Earwicker v. 
London Graving Dock Co., Lf<C[1916] 1 K. B. 970, C. A.). He should 
state the grounds on which he bases Ills decision (Jones v. Tirdonkin 
C olliery Co. (1911), 5 B. W. C. C. 3, C. A.), setting out clearly his findings 
on questions of fact and questions of law (Slater v. Maconochie Brothers, 

Ltd. (1920), 89 L. J. (k. b.) 1238, C. A.). 

Transfer of Proceedings. 

Note (?i).— See now W. C. R. 90 (1929). 

Note (o).—Now W. C. R. 91 (amd. 1929) ; W. C. A., 1925, Sched. II. (3). 

Preparing and Settling the Award. 

Note tp).—See now W. C. R. 30, and Form 24. As to the form of 
award where the accident results in total incapacity, see Higgins v. 
Poulson, [1912] 2 K. B. 292, C. A., Round v. Wafhen <fr Son, and Parker 
v. London Brick Co. and Borders, Ltd., Par. 469, note ( t ), ante. Until the 
formal award has been signed and sealed there is no effective award (Pellett 
v. Hove Corporation (1921), 14 B. W. C. C. 213, C. A.). 

Inote (q). See now W. C. R. 30 (1), (2). 

■INote (r).—See, further, Mowlem (John) & Co. Ltd. v. Dunne, [1912] 
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2 K. B. 136, C. A. The judge may alter liis award before it is signed 
and sealed, but not afterwards, except under W. C. R. 30 (2), to correct 
a clerical error. Where an appeal has been lodged against an award which 
is bad it is more reasonable to proceed with it than to withdraw it (Dealcin 

v. Ward (1926), 19 B. W. C. C. 130, C. A.). 

Special Provisions. Crown Servants. 

Note (s ).—Now W. C. A., 1925. 

Note (u).— Ibid., s. 33 (1). 

Note (v ).—Now ibid., s. 33 (1) ; W. C. R. 95 (1), (2). 

Seamen. 

Notes (a), (b ).—Now W. C. A., 1925, s. 35. 

Note (c).—S ee now W. C. R. 88 (4). 

Detention of Ship. 

Text and Notes (e), (/).—These provisions are now W. C. A., 1925, s. 39 
(1), (2), (4). Further, where a complaint is made to the Secretary of 
State that before an application can be made under this section the ship 
will have departed from the limits within which she can be arrested, the 
ship must be detained, if the Secretary of State so directs, for such time 
as will allow the application to be made and the result communicated to 
the officer detaining the ship ; this officer cannot then be liable for costs 
or damages in respect of the detention if made in accordance with such 

direction (s. 39 (3) ). 

The section is also applicable to claims against charterers of the ship, 
but in such cases the ship must not be detained after the expiration of the 
term for which the ship is demised to them (s. 39 (5) ). The operation of 
these provisions is extended to a ship found in any port or river in Scotland 
or within three miles of the coast thereof (s. 39 (7) ), as well as to N. Ireland 

(8.39(6)). 

For procedure, see W. C. R. 39 and Forms 8, 26—30, 30 a ; the appli¬ 
cation for detention may be made to the judge of any court (W. C. R. 
88 (3) ) ; as to the court for proceedings against persons giving security, 

W. C. R. 88 (4). 

Detention of Other Ships. 

Note (ft).—See now W. C. R. 40, Forms 23, 31, 32, 33. Proceedings 
under the Act in the C. C. are under rr. 39, 40 ; in the High Court under 
R. S. C., Ord. 53c (Stat. R, & O., 1925, No. 765). 

Procedure. 

Note (t).—See now W. C. R. 40. 

Note (j ).—See now W. C. R. 40 (ii.), 25, and 25 (5). 

Industrial Disease. 

Note ( k ).—See Pars. 346—356, and notes, ante. 

Right to Contract and Redeem. 

Text.—A ny agreement whereby the workman accepts a lump sum 
in settlement of all claims to compensation is void as a contracting out 
of the Act unless such sum is in redemption of a weekly payment and there¬ 
fore examinable by the court. The weekly payment, however, need not 
have been fixed, for there may be redemption simply of the liability under 
the Act to make a weekly payment (Russell v. Rudd, [1923] A. C. 309, over¬ 
ruling a series of decisions of the Court of Appeal in England). 

Notes (l), (m ).—Now W. C. A., 1925, ss. 21 (1), 11 (1). For common 
form of agreement in Midland colliery district and remedies for enforcing 
it, see Moakes v. Blackwell Colliery Co., Ltd., [1917] 1 K. B. 565, C. A. 
Note (n).—Now W. C. A., 1925, s. 13. 

Receipts. 

Note (/>).—See also Madden v. Quest's Executors, [1916] 1 K. B. 76, 
C. A., cited in Par. 526, note (e), post. 

Agreement with Dependants. 

Note («).•—See now W. C. R. 60. 

Liability for Costs. 

Note (v ).—See also Scott (John A.), Ltd. v. Shilling (1920), 13 B. W. C. C. 
9, C. A. 

Where Amount not Agreed. 

Note (a).—Where a county court judge has a discretion as to costs it 
must bo exercised judicially, and an order ought not to be made against 
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a party who has been wholly successful and against whom no misconduct 
is alleged (Kierson v. Thompson (Joseph L.) & Sons , Ltd., [1913] 1 K. B. 
587, C. A.). 

Note (b).~ See now W. C. R. 61, and Forms 55, 57, 58. 

Note (c).—S ee now W. C. R. 62, Form 56. 

Memorandum. Record. 

Text. Composition Agreements.—Where the person against whom a 
claim for compensation is made disputes his liability, but makes an agree¬ 
ment, called a " composition agreement,” whereby in consideration of the 
payment of a lump sum the claim purports to be precluded, the agreement 
must be sent for registration in like manner and subject to like conditions 
as in the case of an agreement for redemption of a weekly payment by a 
lump sum (W. C. A., 1925, s. 24). F * y 

Note id). Now \\. C. A., 1925. The memorandum as to a matter 
decided by a committee or by an arbitrator or by agreement which is by 
s. 23 required to be sent to the registrar, or which may be sent to him under 
s. 24, must now be in one of the forms in the Appendix, and must be left at 
the office of the registrar or sent to his office by registered letter as soon as 
ma\ be after the matter has been decided, and, where it is decided by a 
medical referee, a copy of his report must be annexed to the memorandum 
and recorded therewith (W. C. R. 43 (1), (2) ). In case of an agreement as 
to any matter referred to in r. 51 (1), a separate statement (see Form 37) 
together (in case of an insured workman) with a copy for the approved 
society, must be left with the memorandum (43 (3) ). 

I he memorandum must be authenticated, in case of a decision by a 
committee or arbitrator, by the signatures of the chairman and secretary 
of the committee, or by the signature of the arbitrator, and in case of a 
decision by agreement, by the signatures of the parties, or signature of 
one of them, or in the case of employers, bj T the signature of some official 
or other person in their employ or an agent duly authorised to sign on 
their behalf, or in the case of persons under disability, by the signature 
of their next friend (44 (1), (2) ). A memorandum may be left with the 
registrar by insurers on behalf of the parties interested (44 (3)). A copy 
of the memorandum must be left for every party interested ; in case of 
agreement for a lump sum the approved society or committee referred to 
in s. 23 (6), are interested parties for the purpose of this rule and rr. 45—51 
(44 (4) ). The registrar may require production of an original agree¬ 
ment, but is not entitled to retain it where a memorandum thereof is 
left or sent to be recorded (44 (5) ). The agreement made bv or on behalf 

of a person under disability is conditional only until the memorandum has 
been recorded (44 (6) ). 

Note (e).— Now W. C. A., 1925, s. 23 (1) ; W. C. R. 97 (3) (5). As to the 
stamping of agreements submitted for registration, see Cottrell v. Hipperson 
(1912), 134 L. T. Jo. Ill ; Godbold v. London County Council (1914), 111 
L. T 691, C. A. (essential for agreement to be in writing). See also 
Shad dick v. Palmer's Shipbuilding and Iron Co. (1917), 86 L. J. (K. B.) 1017, 

C. A. (workman’s right to have a memorandum as to duration of payments). 

Note (/).—Now \V. C. A., 1925, s. 23 (1). For procedure, see notes, infra. 

Text and Note fa).—Delete “ without fee ” (W. C. A., 1925, s. 23 (1) ); 
but no fees are payable by the workman (ibid., Sched. 1. (12) ) ; for pro¬ 
cedure, see infra. 

When Recorded. 

Note (fc).— Now W. C. A., 1925, s. 23 (1) (a). The registrar sends a copy 
of the memorandum to every party interested, together, in the case of 
approved society or committee, with a copy of the statement referred to in 
rr. 43 (3) and 51 (1) and a notice, Form 38 a, requesting to be informed 
whether the memorandum is objected to and on what grounds ; in the case 
of other parties, with Form 38, requesting each party to inform him within 
ten days whether the memorandum is genuine or w’hether he disputes its 
genuineness, and if so on what grounds (VV. C. R. 45). If the genuineness 
is not disputed, and no objection to its being recorded is received within 
this time, the registrar must record the memorandum without further 
proof (see Par. 397, note ( t ), ante), unless the agreement is one which he 
may refuse to record (see Par. 524 and notes, post), and subject also to 
exercise of the additional powers (see ibid.) with respect to lump sum 
agreements (W. C. R. 46). 

If any party interested disputes the genuineness of the memorandum (for 
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example, by alleging in the case of a memorandum of an agreement that no 
such agreement has been entered into, or that the terras are not correctly 
stated, or the agreement is no longer subsisting or enforceable (see Par. 524, 
note, post), or that it is not enforceable by reason of mutual mistake, or 
obtained by fraud, undue influence, or other improper means) (W. C. R. 
47 (a) ); or if the society or committee objects on any other ground under 
Act, 1925, s. 23 (6), to the registration (47 (b) ); or if where a workman 
seeks to record a memorandum of agreement between his employer and 
himself, the employer alleges that the workman has in fact returned to 
work and is earning the same wages as he did before the accident and 
objects to the recording of the memorandum, the party so disputing or 
objecting must, within ten days from date of notice mentioned in r. 45, 
file a notice (Form 39) stating the grounds on which the genuineness of the 
memorandum is disputed or the recording thereof is objected to, and must 
file a copy of the notice for each of the other parties interested (47 (c) ). 
The registrar must send to each of the other parties interested a copy of 
the notice together with Form 40 stating that the memorandum will not 
be recorded except with the written consent of the disputing party or 
objecting employer, or order of the judge (W. C. R. 48). If consent to 
recording be obtained the registrar must, subject to Sched. II. (9) (d) and 
r. 51, record the memorandum without further proof (W. C. R. 49(1)). 
If such consent cannot be obtained, any party interested may apply to 
the judge to order the memorandum to be recorded (49 (2) ). If all parties 
interested consent to any amendment and to the recording of the memo¬ 
randum as amended, the registrar may amend the memorandum and record 
the same without further proof (49 (3) ). If either party to an agreement 
for redemption dies during the period between the sending of the memoran¬ 
dum of agreement and the recording of it by the registrar, and the registrar 
learns of the death before the expiration of the seven days left for urging 
objections, he may suspend the matter until a legal personal representative 
has been appointed and has had the residue of the seven days allowed to 
him ( Price, v. Westminster Brymho Coal and Coke Co., [1915] 2 K. B. 128, 
C. A., at p. 130). 

Note ({).—Now W. C. A., 1925, s. 23 (1) (b). 

Notification for Pension Purposes.—The registrar must send par¬ 
ticulars (see Stat. R. & O., 1927, No. 1424) to the Minister of Health of 
compensation awarded in case of death of a workman, see Widows’, 
Orphans’ and Old Age Contributory Pensions Act, 1925, s. 25, and Vol. 
XXVIII., Par. 1792, post. 

Rectification. 

Note (k). —Now ibid., s. 23 (2) ; W. C. R. 50, Form 41 ; also Edge v. 
Grex>n (1918), 87 L. J. (k. b.) 1011, C. A. (rectification confined to registered 
agreement). 

An alteration in the amount of the recorded agreement is not rectifica¬ 
tion which the judge can order ( Schofield v. Clough (11'. C.) <L* Co., [1913] 
2 K. B. 103, C. A.). 

Agreements which the Registrar may Refuse to Record. 

Text and Notes (/)—(/>).—These special powers, which are now con¬ 
tained in W. C. A., 1925, s. 25 (4), apply also to “ composition agreements ” 
(see Par. 522, ante), but in this case, in determining whether or not the 
lump sum is adequate the registrar, or the judge if referred to him, must 
have regard to the question whether or not liability to pay compensation 
under the Act is doubtful (s. 25 (4) ). 

Additional Powers as to Registration of Lump Sum Agreements. 

—Where a memorandum of an agreement for the payment of a lump sum is 
sent for registration, the registrar or the judge, if the matter is referred to 
him, has, in accordance with the rules of court, the following additional 
powers :—(a) to require either party to furnish him either orally or in 
writing with such information as he may consider necessary ; (b) to require 
the attendance of any of the parties to the agreement before him (see 
Form 41b ; the society must be sent Form 41c giving them an opportunity 
of being present) ; (c) to require a medical referee’s report to be obtained 
as to the workman’s condition when the information appears to be in¬ 
sufficient or conflicting ; (d) to refuse to record the memorandum if either 
party fail to comply with any of the above requirements, and to refer the 
matter to the judge, who may make such order as he thinks just (W. C. A., 
1925, s. 23 (3); and see W. C. R. 51 (10) ); (e) to refuse to record the 
memorandum where it appears from the medical referee’s report that 
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the prospects of the workman's recovery from incapacity eannot as yet 
he approximately determined (s. 23 (4) ); (f) the agreement must disolose 
the amount payable by the employer to the solicitor of the workman 
or his dependants as costs ; if the amount is excessive, the registrar 
may require the bill of costs to be submitted to him and tax the same ; if 
reduced, the amount of the reduction must be applied for the benefit of the 
workman or his dependants, or paid to the employer or otherwise dealt 
with as the judge directs (s. 23 (5), and see W. C. R. 51 (11) ); (g) the 
power to award costs where, in connection with an application for registra¬ 
tion, there is a hearing or a medical referee's report is required (s. 23 (7) ). 

'The fee for the medical referee's report is payable by the applicant 
(Bchcd. I. (9) ), i.e.y the person applying for registration when the remit to 
the medical referee is made (Easton v. Niddrie and Benhar Coal Co., [1927] 
S. (J. 3). For fee, see Slat. R. & 0.. 1934, No. 644, and 1932, No. 960; 
1934, No. 643. 


Objections by Approved Society.—The society or committee by 
which sickness or disablement benefit is payable to the workman is entitled 
to send objections to the registration of a lump sum agreement, and, if the 
attendance of the parties is required, to appear before the registrar, or the 
judge if referred to him (s. 23 (6) ). 


Procedure.— A memorandum must be sent to the registrar together 
with Form 37, Pt. A or B (W. C. R. 51 (1) ). Before recording it, he must 
send to every interested party Form 38 (see Par. 523, note (h), ante) and 
Form 41a asking such party to state any facts relating to the agreement, 
and the circumstances in which it was arrived at, which such party may 
desire to bring to his notice and which may assist him in making his 
decision ; he must also make further inquiries and obtain such information 
as necessary to satisfy himself that the memorandum may be properly 
recorded, regard being had to ss. 23—25, and the parties must answer 
such inquiries (W. C. R. 51 (2) ). Similar consideration must be given 
where no notice according to r. 47 has been received, but any party 
interested files a notice objecting on the ground of inadequacy of the sum 
payable or some other ground, or gives information as to whether the 
memorandum may properly be recorded (see W. C. R. 49 a). For regulation 
as to references under s. 23 (3) (b), for a medical referee’s report, see 
Stat. R. & 0., 1932, No. 960. 

If, having regard to the powers above stated, he thinks the memorandum 
ought not to be recorded, he must report his reasons in writing to the judge 
(W. C. R. 51 (3) ), who, on consideration may direct it to be recorded 
( 5i (4) ). 

If the judge directs further inquiry, the registrar at least ten clear days 
before the inquiry, or less if the judge directs, must send notice (Form 42) 
1o the parties requiring them to attend the hearing before the judge (W.C.R. 
51 (5), (6) ). . 

Witnesses may be orally examined ; the judge may give such directions 
as he thinks just and exercise the powers (see supra) given by Act, ss. 23 (3), 
25 (W. C. R. 51 (7) ). 

At or after the hearing he may direct the memorandum to be recorded, 
or confirm the refusal of the registrar or make such other order as he thinks 
just (51 (8) ). 


Costs. —Where there is a hearing before the judge he may award costs; 
in connection with lump sum agreements, where there is a hearing or a 
medical referee’s report is required, the registrar or judge may by Ac , 
1925, s. 23 (7), award costs ; there may be allowed costs due to neglect or 
refusal to comply with a requirement of the registrar or judge ; also the ee 
under s. 38 (1), in respect of the remuneration and expenses of the medica 
referee and other costs of obtaining his report and any court fees pai 
(W. C. R. 51 (9) ). As to costs allowed on taxation under Act, 1925, s. 
(5), supra , see W. C. R. 51 (11). As to the form of order for costs where an 
approved societ} 7- has failed in proceedings taken by it on behalf of a wor 
man under what is now N. H. I., 1924, s. 16 (3), see Clapp v. Carter (1 h 
101 L. T. 491, C. A. 

Genuine and Subsisting Agreements.— The agreement must be 
subsisting in the sense that either at the time when the application lor 
recording is made there is, or at some future time there may be, ground for 
applying to the court to enforce the memorandum, see Popple v. Frodmg- 
ham Iron and Steel Co., [1912] 2 K. B. 141, C. A. (refusal to register agree- 
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ment to pay during total incapacity as such incapacity had ceased); dis¬ 
tinguished in Uulmston v. Birkenhead Union (1925), 18 B. W. C. C. 378, 
C. A.; see also Smith v. Petrie (1913), 50 Sc. L. R. 749 ; Hall v. Francois 
Cementation Co ., Ltd. (1923), 16 B. W. C. C. 202, C. A. As regards an agree¬ 
ment for redemption, the fact that the money has been paid and receipt 
given is no objection to registering the duplicate receipt drawn up in the 
form of a memorandum of agreement ( R. v. Thetford County Court Registrar, 
[1915] 1 K. B. 224). For refusal as to genuineness, see Burns v. 
Baird do Co. t Ltd. (1913), 50 Sc. L. R. 280 ; Moore <Sb Co. v. Pryde (1913), 
50 Sc. L. R. 302. 

Offer to Find Employment.— In Watkins v. Port of London Authority 
(1920), 13 B. W. C. C. 243, C. A., the judge below was held to be justified in 
refusing to record as a memorandum of agreement a letter from employers 
offering to find suitable light work for the workman. 

Death of Party. —When a valid agreement for redemption lias been 
come to, the subsequent death of either party does not prevent the agree¬ 
ment from being recorded and so made binding ( Price v. Westminster 
Brymbo Coal and Coke Co., [1915] 2 K. B. 128, C. A., where the court held 
that the right of the workman under such an agreement passed to, and 
vested in, his administrator). Where in the case of an infant an agreement 
has been made conditional on the approval of a curator to be appointed by 
the court and the claimant dies before the appointment, the executor has 
no right to enforce the agreement (Donaldson's Executor v. Sharp db Sons, 
[1922] S. C. 566). See also R. v. Bury County Court Registrar, [1918] 2 
K. B. 342. 



526 . 


Removal from Register. 

Note (a).— Now W. C. A., 1925, s. 25 (5); W. C. R. 52, Forms 43, 44. 

As to the removal from the register on grounds other than those men¬ 
tioned, see Schofield v. Clough (W. C.) <L Co., [1913] 2 K. B. 103, C. A. ; 
M'Guire v. Paterson db Co. (1913), 50 Sc. L. R. 289. See also Ware v. 
Whitlock, infra. In Park v. Anderson Bros., [1924] S. C. 1017, the action 
was held competent where the material facts emerged after the statutory 
six months. When arranging a lump sum agreement the employer is not 
bound to.disclose to the workman the full facts as to possible complications 
arising from an operation (ibid.). If the application be made within the 
six montlLS an order may be made even after that period (Paterson v. 
Ardrossan Harbour Co., [1926] S. C. 442). 


Agreements which, if not Registered, do not Exempt 
from Liability to Pay Compensation. 

Text and Note (b). —Now W. C. A., 1925, s. 25 (1), (2). Also neither a 
composition agreement (see Par. 522, ante) if not registered, nor a pay¬ 
ment thereunder, exempts the employer from liability (s. 25 (3) ). Regis¬ 
tration is also necessary in order to exempt the employer from liability 
where, though he has made no weekly payments, he has agreed to redeem 
his liability under the Act (Russell v. Rudd, [1923] A. C. 309, Par. 519, 
note (n), ante). 


Adequacy. 

Note ( c ).—See now W. C. R. 44 (6), Par. 522, note ( d ), ante. After sueh 
an agreement has been recorded, the judge, in the absence of fraud, undue 
influence or improper means, has no power to remove it from the register 
(Ware v. Whitlock, [1923] 2 K. B. 418, C. A.). 


Duty of Judge. 

Note ( e ).—See also M'Lean v. Allan Steamship Co., Ltd. (1911), 49 
Sc. L. R. 207 ; Hartshorne v. Coppice Colliery Co. (1912), 106 L. T. 609, 
C. A. (refusal to register agreement differing from that in fact made) ; 
Pearson v. Babcock and Wilcox, Ltd., [1913] S. C. 959 (memorandum 
of agreement held not to differ from terms of verbal agreement) ; Scott 
v. Sanquhar and Kirkconnel Collieries, Ltd., [1915] S. C. 520 (a workman, 
who had returned to work and was earning the same wages as before the 
accident, applied to record a memorandum of agreement: held that the 
judge had not absolute discretion to refuse the application, but should 
allow the memorandum to be recorded, attaching such conditions thereto 
as in the circumstances he should think just). The jud^o is not bound 
to infer an agreement from receipts for compensation under the Act • 
these last two cases, in so far as they decided the contrary, cannot be 
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supported (Madden v. Guest's Executors, [1916] 1 K. B. 76, C. A., where the 
court declined to infer an agreement). 

Mistake.— See W. C. R. 51 (2)—(6), Par. 524, notes ante. Where the 
agreement has been entered into under mutual mistake the judge may 
decline to record it. see Sau:yer v. Lipton , Ltd. (1921), 14 B. W. C. C. 163, 
C. A. : but be cannot decline on the ground that the employers wrongly 
believed the applicant to be a workman within the Act (GoodseU v. Sailing 
Barge Lloyds (Owners), [1914] 3 K. B. 100], C. A.). 

Inadequacy of Agreement. 

Note (. h ).—Appld. in Emsley v. J. Haggas <1- Co. (1931), 24 B. W. 0. C. 
532, C. A. As to requiring medical reports, see W. C. A., 1925, s. 23 (3), 
Par. 524, notes, ante ; cf. Johnson v. Oceanic Steam Navigation Co., Ltd. 
(1912), 5 B. W. C. C. 322, 0. A. The court cannot impose conditions 
upon which it will consider the question of adequacy (M l Vie v. Taylor 
d' Co., [1914] S. C. 533). In determining adequacy under what is now 
\\. 0. A., 1925, s. 25 (4), the judge is not bound by the standard in s. 13 
[Sharp v. Richardson J? Co., [1920] 3 K. B. 152, C. A.). The registrar is 
bound to make inquiries ; but see to the contrarj 7 M'Guire v. Paterson dc 
Co. (1913), 50 Sc. L. R. 289. 

Implied Agreement. 

Note (k ).—See also Hartshorne v. Coppice Colliery Co., supra; Hum¬ 
phreys v. Law Land Building Department , Ltd. (1912), 57 Sol. Jo. 114 
(implied agreement recorded although incapacity alleged to have ceased). 

Change of Circumstances. 

Note (/).—See, however. Popple v. Frodingham Iron and Steel Co., 
[1912] 2 K. B. 141, 0. A., cited in Par. 524, ante . 

Appeal. 

Note (m ).— See, further, Bonney v. Hoyle ( Joshua) Jr Sons , Ltd., [1914] 

2 K. lb 257, C. A. 

Note (n ).—Now W. C. A., 1925, Sched. T. (4). 

Memorandum of Agreement and Award. 

Note (o).—N ow ibid., s. 23 (1); W. C. R. 30 (1). 

Note (p ).—See also Moakes v. Blackwell Colliery Co., Ltd., [1917] 1 
K. B. 565, C. A. On an agreement to employ a workman on light work 
the court refrained from deckling whether the sect, barred a common law 
action to enforce it, sec Stubbs v. Imperial and Queen Laundries, Ltd. 

(1933), 26 B. W. C. C. 307. 

Execution. 

Note (q).— Now W. C. A., 1925, s. 29 (2). 

Text and Notes (r) — (t ).—Replaced by the extended W. C. R. 82 
and Form 77. The party entitled to compensation or costs may apply 
for leave to issue execution (ibid., 82 (1) ). See also Moakes v. Blackwell 
Colliery Co., Ltd., supra (sums payable under agreement ascertained 
by application for execution and not by arbitration or review); Alien v. 
Digby Colliery Co. (1931), 24 B. W. C. C. 214, C. A. (question whether a 
particular record of a compensation agreement was a memo, of agreement 
within the rule). The workman’s application under this rule is not barred 
by the employer's initiation of proceedings under W. C. A., 1925, s. 12, 
see Ilayter v. S. Rail. Co. and Winfield v. L. M. & S. Rail. Co., Par. 458, 
ante. 

a • 

An application for leave to issue execution must be made on notice in 
writing in accordance with the County Court Rules as to interlocutory 
applications (W. C. R., 82 (2)). 

Where an application is made to the registrar he may, if no cause is 
shown to the contrary and on proof of the amount in payment of whic 
default has been made, give leave for execution to issue (ibid., 82 (3) )• 
When in doubt the registrar may refer the matter to the judge (ibid., 

82 (4) ). On an application for leave to issue execution for default in a 
weekly payment, where the person liable to execution alleges that inca¬ 
pacity has partially or wholly ceased, the judge may adjourn the application 
to enable a request for review to be filed (ibid., 82 (5) ). On appeal from 
the judge on application for leave to issue execution, an appeal lies not 
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to the divisional court but to C. A. ( Fawkes v. Leicestershire Colliery and 
Pipe Co., [1931] 2 K. B. 570, C. A.). 

Non-compliance with the rule renders the execution void (Bushell v. 

Timson, [1934] 2 K. B. 79). 

Judgment Summons. 

Note (a).—See now W. C. R. 83. 

Note (6).—See now ibid., 83 (1), 83 (2)—(4), Form 78. 

Other Proceedings. 

Note (c).—S ee now ibid., 84. 

Note ( d ).—See now ibid., 89. 

Application to Enforce or Stay. 

Note (e).—See now ibid., 33 (2) (b)f 

Varying or Setting Aside Award. 

Note (/).—See now W. C. R. 85 (1) and 29 (2). 

Note (h ).—See Blakey v. Sarnuelson tfc Co., [1920] 3 K. 13. 508, C. A. 
(no jurisdiction in county court to set aside committee’s award); Brown 
v. Whitehead (1920), 13 B. W. C. C. 18, C. A. (no power to set aside consent 
award which has not been obtained by fraud or other improper means) ; 
and now W. C. R. 85 (2) (a). 

Note (i). —See Neilson v. Farme Coal Co. (1915), Ltd. (1919), 56 Sc. L. R. 
286 ; also W. C. R. 85 (2) (b), (c); as to procedure, 85 (3), (4). 

By Payment of Lump Sum. 

Note [k ).—Now W. C. A., 1925, s. 13. There may bo redemption by 
consent where the payments have not continued for the full period of six 
months, but in such a case there is no appeal against the award {Howell v. 
Blackwell's Executors (1912), 5 B. W. C. C. 293, C. A.). The arbitrator can¬ 
not refuse an employer’s application for redemption because it would not 
benefit the woikman to receive a large sum (Kendall and Gent, Ltd. v. 
Pennington (1912), 106 L. T. 817, C. A.), but the employers’ right to redeem 
is not absolute. The jurisdiction of the judge to review and make an order 
under what is now Act, 1925, s. 11, is not ousted by cm peers’ application 
to redeem ; the right of the workman to a review under s. 11 is coequal with 
the employers’ right to redeem under ibid., s. 13, see Moreland & Sons v. 
Eley , Eley v. Moreland <k Sons, [1916] 1 K. B. 85, C. A. The redemption 
must be, not merely of the particular weekly payment, but of the whole 
liability of the employer under the Act (Clawley v. Carlton Main Colliery 
Co., Ltd., [1918] A. C. 744 ; E. Curran <jb Co. v. Kays, [1928] 2 K. B. 469, 

C. A.). 

As to the right since 31st December, 1923, to redeem war additions, see 
Workmen’s Compensation Act, 1923, s. 1, Par. 444, note (p), ante. 

As to the position of an infant, see Par. 537, note [p), infra. 

Where a workman who has been injured receives compensation and 
subsequently recovers partially so as to be able to do light work provided 
by the employers, he cannot afterwards be dismissed in consequence of 
a reduction of the staff without a review of the award originally made 
(Macdonald or Duris v. Wilsons and Clyde Coal Co., [1912] A. C. 513). 

Note (/).—As to settlements not by way of redemption, see Russell v. 
Rudd, [1923] A. C. 309, Par. 519, note (?i)> ante. 

Note (ra).—Now W. C. A., 1925. As to the principle of computation 
where payment of a lump sum is made, sec Victor Mills, Ltd. v. Sliackleton 
[1912] 1 K. B. 22, C. A. ; Clawley v. Carlton Main Colliery Co., supra. 

The words “ may redeem ” are to be read as “ must redeem ” once 
the application is made by the employers and the jurisdiction of the 
court invoked (Calico Printers Association, Ltd. v. Booth, [1913] 3 K. B. 
652, C. A.) ; but where an application is made for a review in respect of 
the diminution and/or redemption of a weekly payment, the application 
as to redemption may be withdrawn (Golobed v. Petchell, [1914] 2 K. B. 36 
C. A.). 


Amount in Case of Permanent Incapacity. 

Note (p).-Now W. C. A., 1925, h. 13. In redeeming the Arbitrator must 
start with the assumption that the existing weekly payment is proper • 
but he must ascertain whether that payment is hkeiy to be proper durinA 
the rest of the workman’s life. If his condition is stable, the inAapacit v is 
permanent (Marshall, Sons & Co., Ltd. v. Prince, [1914] 3 K. B. \(H7. 

V/# 2\.f* 

77 


537-541 

PARAGRAPH 

NUMBERS. 

537 

(con Id.). 


538 . 


539. 

540. 


541 . 


* 7 • ' r vV; gsj 

Laws of England Supplement. 


Infants. 

An infant workman was placed in no better position than the adult (ibid.). 
As he could not apply for a review until after the lapse of twelve months 
the employer had therefore this long period during which he might apply 
for redemption on a basis which might be much less than after a review 
had taken place. But now, in a review after six months, probable earnings 
at the date of review may be taken into account, see Par. 559, note (c), 
post. Further, s. 13, supra , fixing the amount of the redemption, ceases 
to apply to a workman who is under twenty-one at the date of the appli¬ 
cation. If the amount is determined by arbitration, the right which, if the 
redemption did not take place, the workman would have to have the 
weekly payment increased on review under s. 11 (2) (see Par. 559, note (c), 
post) must be taken info account (s. 13 (b) ). 

In Case of Incapacity not Permanent. 

Note (r). — Now W. C. A., 1925, s. 13 ; s. 25 (4). See, furthep, Bums v. 
Baird <0 Co., Ltd. (1913), 50 Sc. L. R. 280; M l Guire v. Paterson & Co. 
(1913), 50 Sc. L. R. 289. 

Investment of Lump Sum. 

Note (a).— Now W. C. A., 1925, s. 13 ; W. C. R. 65. The judge may 

refer the matter to the registrar for inquiry (ibid., 60 (11) ); as to deduction 
from compensation, sec s. S (2) (iii.). 

Payment into Court. 

Note (6).—See now W. C. R. 53. 

(See original volume.) 

Appeal. 

Note ( e). —See also Swannick v. Congested Districts Board for Ireland 
(Trustees) (1912), 46 I. L. T. 253. 

On Application of Employer or Workman. 

Text. —For restrictions on ending or diminishing weekly payments 
other than in pursuance of an agreement or arbitration, see W. C. A., 1925, 
s. 12, and Par. 458, notes, ante. 

Note (/).—See also Clawley v. Carlton Main Colliery Co., Ltd., [1918] 
A. C. 744, H. L. (right of workman to have voluntary payments reviewed 
before redemption) ; Tarr v. Cory Brothers <!• Co., [1917] 2 K. B. 774, 
C. A., and S. C. sub nom. Cory Brothers tt- Co., Ltd. v. Tarr, Same v. Hopkins 
(1917), 86 L. J. (k. b.) 1340, C. A., and Thomas v. Nixons' Navigation 
Co., Ltd. (1917), 117 L. T. 513, C. A. (right of master to obtain review where 
scale of wages has risen). 

Note (g ).—Now ibid., s. 11 (1); W. C. R., Form 5. Where the appli¬ 
cation is for review and diminution, the judge cannot terminate the pay¬ 
ment (Wilson, Lovatt db Sons v. Johnson (1925), 18 B. W. C. C. 296, C. A.). 

In reviewing an award the arbitrator must not proceed on any hard 
and fast rule that compensation is not to be altered unless the amount 
added to the workman's present earnings is equal to or exceeds his previous 
earnings, but must in all cases exercise his discretion with reference to the 
facts of the case (Moore Co. v. Pryde (1913), 50 Sc. L. R. 302). A change 
of circumstances means that where a workman having met with an accident 
arising out of and in the course of his employment is awarded compensation 
on the footing that he is able to do some fight work, he being only partial!} 
incapacitated, the weekly payment to him can be reviewed if it is proved bv 
subsequent experiment that that which the learned judge believed was the 
fact from the evidence of the doctors, upon whose advice he acted, was mere 
speculation which appears by subsequent facts not to be true. If the 
employers can prove that total incapacity has ceased and that there is only 
partial incapacity there can be a review ; or if the workman is able to show 
that he is totally incapacitated when he was thought to be only partially 
incapacitated, he can also apply for review. But if there is total incapacity 
existing at the date of the award or agreement it is in no way relevant to 
consider whether that which was a matter for doubt at the time of award or 
agreement has since become a matter of certainty (Scott v. Long Meg 
Plaster Co. (1914), 111 L. T. 773, C. A., where it was held that payment 
under an agreement of compensation to a workman during his total 
incapacity for work could not be increased on the ground that the total 
incapacity had become permanent). As to the suspension of paymen 
pending an application to review, see W. C. R. 59. The proper mode oi 
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ascertaining the amount payable under an agreement where there has been 
no change of circumstances and no desire to alter the agreement is an 
application for leave to issue execution and not for review ( M oakes v. 
Blackwell Colliery Co ., Ltd., [1917] 1 K. B. 565, C. A.). See also Beamish v. 
Wagon Repairs, Par. 468, note (r), ante. See also Abbey v. Nichols (James) 
& Sons, Ltd. (1919), 88 L. J. (k. b.) 969 (no evidence of capacity to earn 
wages). On an application by the employer to terminate the payments, 
the judge has no jurisdiction to impound the compensation for a period 
to compensate the employer for the fraud of the workman, or towards 
payment of the costs of the employer (Kirk and Randall, Ltd. v. Bourke 
(1919), 88 L. J. (k. b.) 1145, C. A.). As to raising the question of juris¬ 
diction for the first time on appeal, see S. C. 

Arbitration. 

Note (h). —Now W. C. A., 1925, s. 11 (1). 

Agreement. 

Note (i). —See also E. Curran <T Co. v. Kays, Par. 559, notes, post. 

Effect of Incapacity Recurring. 

Note (m).—See also M'Ghee v. Sumtnerlee Iron Co., Ltd., [1911] S. C. 
870 (incapacity recurring after report of medical referee) ; Ilargrcavc v. 
Havghhead Coal Co., Ltd., [1912] A. C. 319 (termination of employer's 
liability) ; followed in Hart v. Cory Brothers, Ltd., [1916] 1 K. B. 172, 
C. A.; Cadcnhead v. AiIsa Shipbuilding Co., Ltd., [1910] S. C. 1129; 
Lomax v. Sutton Heath Collieries, Par. 461, note ( n ), ante ; Williams v. 
Crawshay Bros. (Cyjarlhfa), Ltd. (1929), 22 B. W. C. C. 223, C. A. (industrial 
disease ; previous award was final and could not bo affected by later 
certificate of medical referee). If there is no evidence of abandonment or 
discharge of the original agreement, a review may be made although no 
payment is being made at the date of application ( Wilson v. Baird & Co., 
Ltd.. [1923] S. C. 164); see also Wolseley Motors, Lid. v. Sharp (1925), 18 

B. W. C. C. 15, C. A. (where payment was in abeyance because the workman 
was at work)', appld. in Vickers-Armstrongs, Ltd. v. Began, Par. 559, 
notes, post. 

Note (n). —See also Darroll v. Glasgow Iron and Steel Co., Ltd., 
[1913] S. C. 387, cited in Par. 348, ante; Higgs and Hill, Ltd. v. 

Unicume, [1913] 1 K. B. 595, C. A.; Jackson v. Ilunslet Engine Co. 

(1915), 84 Jj. J. (k. b.) 1361, C. A., cited in Par. 459, note ( i), ante; 
Hart v. Cory Brothers, Ltd., supra (circumstances in which a suspensory 
order was held not a general declaration of liability, but only made to 

keep the matter open if a fresh injury caused b} r the accident, not 

apparent at the time of arbitration, should afterwards appear). 

Where-a workman has completely recovered from an industrial disease, 
but is liable to a recurrence of such disease, the burden is on him, in order 
to prevent the termination of the employer's liability on a review, to 
prove that his existing susceptibility to a recurrence of the disease is 
due to the previous attack and not to constitutional predisposition which 
the first attack merely revealed (Darroll v. Glasgow Iron and Steel Co., 
Ltd., supra); compare Jones v. Guest , Keen and Nettlefolds, Ltd. (1915), 
60 Sol. Jo. 75, C. A. (recovery of miner from nystagmus, but unable 
to work underground owing to fikclihood of recurrence of disease 
not due to having previously had disease, but to congenital defect of 
the eyes : claim for award on the ground of partial incapacity dis¬ 
allowed). 

There is no statutory limit of time in which a declaration of liability 
must be applied for, though in ordinary circumstances prompt applica¬ 
tion should be made (Foster v. Wharncliffe Woodmoor Colliery Co Ltd 
[1922] 2 K. B. 701, C. A.). 

Duty of Arbitrator if Incapacity has Disappeared. 

Note (o).— London and North Western Railway v. 'Taylor (1910), 4 B. W. 

C. C. 11, C. A., cited in original volume, affirmed sub ?iom. Taylor v. 
London and North Western Railway, [1912] A. C. 242 ; see also Dempsey 
v. Caldwell tfr Co., Ltd. (1913), 51 Sc. L. R. 16 (suspensory award) • 
Taylor A- Co. v. Clark (1914), 84 L. J. (r. c.) 14, H. L.; Devlin v. Chav el 
Coal Co., Lid., [1915] S. C. 71, cited in Par. 558, note (a), post ; Leverinaton 
v. Dodrnan (A.) A Co., Lid., [1916] 1 K. B. 964. C. A. (complete remove 
from trivial injury to eye and no probability of recurrence : suspensory 
award wrongly made); Jackson v. Hunslel Enyine Co., supra (a workman 
who had lost one eye, was ajilo to resume, and had been offered, his old 
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work : held that the arbitrator was not justified in holding that all 
incapacity had ceased without considering whether applicant’s earning 
capacity to do the work was affected by reason of the accident and whether 
the work was suitable for a one-eyed man, as to which there was a conflict 
of evidence) ; Summers v. Genese and Young (1923), 16 B. W. C. C. 52, 
C. A. (omission to consider whether workman’s earning capacity had been 
narrowed) ; Donn v. British Oil and Cake Mills, Ltd. (1923), 16 B. W. C. C. 
171, 0. A. (arbitrator wrong in disregarding incapacity for other employ¬ 
ment than the last in which applicant was engaged). 

Where a medical referee’s report is final, and is in its terms conclusive 
as to a man’s complete recovery from the injury and his fitness to 
resume his ordinary employment, evidence that the earning capacity is 
reduced from the effects of the injury is not admissible ( Gray v. Shotts 
Iron Co., Ltd., [1912] S. C. 1267). 

Note ( p ).— See also Clarke, Nicholls and Coombs, Ltd. v. Knox (No. 1) 
(1913), 57 Sol. .Jo. 793, C. A. (award in favour of infant in case of partial 
permanent incapacity terminated on offer of suitable work at increased 

wages). 

Note ( q). —See, further, Wheeler, Ridley & Co. v. Dawson (1912), 
107 L. T. 339. 


545. Consideration of Physical Capacity for Work. 

Note (r).— The basis of the compensation agreement cannot be varied 
unless there lias been no agreement between the parties as to the rate of 
wages, sec Folheringham v. Alloa Coal Co., [1931] S. C. 611. 

See also Duberly v. Mace (1913), 6 B. W. C. C. 82, C. A. (compensation 
suspended where workman became tenant of farm); Linthorpe Dinsdale 
Smelling Co., Ltd. v. Hoy (1917), 86 L. J. (k. b.) 995 (same issue raised 
by application to review which had been decided by award, and no 
subsequent change of circumstances) ; see also M ( Alinden v. Nimmo 
(James) & Co. (1919), 88 L. J. (p. c.) 131, H. L. (Sc.); Pope and Pearson, 
Ltd. v. Gamble (1923), 129 L. T. 684, C. A. 

Note ( 5 ).—See, however, Cruden v. Wemyss Coal Co., Ltd., [1913] S. C. 
534, cited in Par. 482, ante. 

Note ( t ).—See also Walton v. South Kirkby, Fcatherstone, and Hemsworth 
Colliery, Ltd. (1912), 107 L. T. 337, C. A.; Gray, Dawes & Co. v. Read 
(1913), 108 L. T. 53 (workman able to do light work). 

Note (a).—The doctrine of estoppel applies, however, where, after an 
award has been made and has not been appealed against, an original 
application is made for compensation on the ground that the first award 
was bad on the face of it (Evans v. Barrow Haematite Steel Co., Ltd. (1914), 
7 B. W. C. C. 681, C. A.). 

546. (See original volume.) 

547. Consideration of Opportunity of Obtaining Work. 

Note (e).—Compare Jones v. New Brynmally Colliery Co., Ltd. (1912), 
106 L. T. 524, C. A. ; Garnant Anthracite Collieries , Ltd. v. Rees, [1912] 
3 K. B. 372, C. A. ; Pearson v. Russell ( Archibald), Ltd., [1916] S. C. 
536 (a workman, able to do light work, was offered light work three 
miles from where he lived, but was unable to walk that distance and 
refused to remove from where he was living to where the work was offered 
to him : compensation assessed at amount to which workman would have 
been entitled if he had resided near his work). Where an employer offers 
to take back a workman at w ages which he is not able to earn, the work¬ 
man may reject the offer on the ground that, the offer being partly one 
of wages for work done and partly for charity, acceptance might affect 
his future position under the Act (ibid., per Lord Johnston). See also 
M'Alinden v. Nimmo (James) & Co., supra ; M l Clure v. M i Neil & Co. 
[1925] S. C. 135 (one-eyed man); McDonald v. Outram <Ss Co., [1927] S. 

333 (burden of proof is on employers to show that their offer of work on 
new' terms as non-union worker would not have made the workman s 
position worse than under the old contract). . , . 

Note (/).—See also Devlin v. Chapel Coal Co., Ltd., supra, cited m 
Par. 558, note (a), post; Milligan v. Kerr, Stuart & Co. (1921), 

B. W. C. C. 203, C. A. ; Foster v. Wharncliffe Woodmoor Colliery Co., Ltd., 
[1922] 2 K. B. 701, C. A., where the general principles to be followed are 
stated and explained ; Newlan v. Meredith, Shepherd & Co. (1923), 

B. W. C. C. 15, C. A. ; Wilmot v. Askem Coal and Iron Co., Ltd. (1 /> 

17 B. W. C. C. 17, C. A. 
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Unemployment due to employers' ban on a workman who has suffered 
from an industrial disease is not a “ result from the injury ” within Act, 
1925. s. 9 (1) ( Andrews v. Denaby and Cadeby Main Collier its (1934), 51 
T. L. R, 139. C. A.). 

Note (g ).—Compensation can only be given for that incapacity which is 
due to the accident ( Cardiff Corporation v. Hall , [1911] 1 K. B. 1009); the 
true criterion for the assessment is the amount of physical incapacity result¬ 
ing from the injury, and not the actual loss of wages resulting from the in¬ 
capacity (Lems v. Guest, Keen and Nettlefolds, further cited Par. 555, note (/), 
post). The Cardiff case was followed in Bevan v. Nixon's Navigation Co., 
[1929] A. C. 44. “ Able to earn ” in YV. C. A., 1925, s. 9 (3) (i.), refers only 

to the workman’s physical condition, and docs not include the proviso of 
employment if the workman fairly attempted to get it (ibid.). See, further, 
MacDonald or Duris v. Wilsons and Clyde Coal Co., [1912] A. C. 513; 
Roberts and Ruthven, Ltd. v. Hall (1912), 106 L. T. 769, C. A. ; Statham v. 
Oxcroft Colliery Co. (No. 2) (1929), 22 B. W. C. C. 330, C. A.; Inverarily 
v. Edinburgh Collieries, [1929] S. C. 338. 

The arbitrator is bound, if evidence is tendered, to hear that evidence, 
to consider it and act upon it, or to reject it as he thinks fit; but, although 
he is entitled to have before him his own local knowledge of the labour 
market in the district, he should not use his local knowledge as the sole 
evidence in exclusion to the evidence tendered (Dyer v. Wilsons and Clyde 
Coal Co., Ltd., [1915] S. C. 199). 

As to unemployment due to strikes, see Portland Colliery Co., Ltd. v. 
Murray, [1923] A. C. 566, H. L. (Sc.), Par. 555, note (/ ), post, and Bromley 
v. Staveley Coal and Iron Co., Ltd. (1923), 16 B. YY. (J. C. 77, C. A. (strike 
period and after ; compensation not payable for the first period as the 
workman voluntarily refused to continue in employment except on union 
terms ; compensation payable for tlie second as evidence supported a 
certain loss due to injury in addition to loss due to state of labour market). 
Y\ 7 here the partially disabled workman is deprived of his light employment 
through a strike and has not refused to work he is entitled to compensation 
(Hamilton v. Shelton Iron, Steel and Coal Co. (1926), 19 B. YY. C. C. 475, 
0. A.). 

Partial Incapacity as Total Incapacity.—If a workman who has 
so far recovered from the injury as to be fit for employment of a certain 
kind has failed to obtain employment, and it appears to the county court 
judge cither (i) that, having regard to all the circumstances, it is probable 
that the workman would, but for the continuing effects of the injury, be 
able to obtain work in the same grade in the same class ot employment as 
before the accident; or (ii) that his failure to obtain employment is a 
consequence, wholly or mainly, of the injury, the judge must order that 
the workman’s incapacity shall be treated as total incapacity resulting 
from the injur} 7 for such period, and subject to such conditions, as may 
be provided by the order, without prejudice to the right of review. But 
(i) no order may be made if it appears that the workman has not taken 
all reasonable steps to obtain employment; and (ii) every such order 
must be made subject to the condition that it shall cease to be in force 
if the workman receives unemployment benefit (W. C. A., 1925, s. 9 (4), 
as substituted by YV. C. A., 1931, s. 1 (1) ). This applies since 11th June, 
1931, to accidents on or after 1st Jan., 1924; and an application for 
review may bo made notwithstanding no change in the condition of the 
workman or of the circumstances other than the passing of this Act 
(\V. C. A., 1931, s. 1 (2) ). 

As to what the order should contain, see Marsh v. liobt. Parker, Ltd. 
(1932), 25 B. W. C. C. 197, C. A. 

As to “ right of review,” see also Willis v. Howie (1931), 24 B. YY 7 . C. C. 
352, C. A., considered without reference to this 1931 Act. 

Quaere, whether the sub-sect, can be used on application to review 
by way of defence, or only raised on a substantive application (Crossley 
Bros. v. Brunyel (1925), 18 B. YV. C. C. 320, C. A.). The sub-sect, is 
for the relief of workmen and does not deprive them of former rights 
(Clarke v. United Steel Companies (1925), 18 B. YV. C. C. 525, C. A.). 
It does not therefore apply to an “ odd lot ” workman so as to require him 
to discharge this onus of proof (Higgs v. Sloan and Davidson (1925), 
18 B. YV. C. C. 449, C. A.). See also Meade v. United National Collieries 
(1926), 19 B. W. C. 0. 339, C. A. (onus not discharged) ; Mothersdale v 
Cleveland, etc. Co. (1930), 23 B. YV. C. C. 47, C. A. (‘‘ failure a consequence 
of injury ” ; onus on workman and a question of fact for the jud^e) 
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It applies to an industrial disease provided complete recovery is not 
established (Connor v. Cadzow Coal Co., [1932J A. C. 1 H. L. (Sc.). 

This sub-sect, is a recognition of the ruling in the Cardiff case, supra 
(Bevan v. Nixon's Navigation Co., supra). 

As to proviso (i), “ employment of a certain kind ” includes the work¬ 
man’s employment at the time of the injury ( Tannoch v. Brownieside Coal 
Co.. [1929] A. (:. 642, H. L. (Sc.), correcting a dictum in Bevan's Case , 
supra). It must be employment for which he is fitted ; application for 
unsuitable work is not taking “ reasonable steps ” (Ingham v. Red Line 
duo. Ltd. (1932), 2.) Ik W. C. (J. 243, C. A.). The proviso imposes a 
condition precedent; the workman must establish that he has taken 
reasonable steps (Donachic, v. Whitehaven Colliery Co. (1933), 26 B. W. C. C. 

63, 0. A. ; Hughes v. Pmmaenmawr and Welsh Granite Co. (1933), 20 
B. W. C. <J. 99, C. A.). 

( out inning elleets of the injury ' refers to the physical condition of 
the workman and does not include dismissal (Barstow v. Ingham's Thorn¬ 
hill ( ollierics, [1934] A. C. 304), nor inability^ to sign (as required by 
employer s rule) a declaration that he had not suffered from an industrial 
disease (French v. Archibald Bussell. Ltd., [1934| S. C. (h. l.) 5; appld. 
in Andreirs v. Denaby and Cadcby Alain Collierics , note (/), ante). 

Proviso (ii) as to unemployment benefit. This does not affect the 
ai bitrator s discretion as to benefit received in the past; it applies only 
to the future (Ruston and Hornsby. Ltd. v. Goodman, [1933] A. 0.150; cf. 
Mitchell v. Macrae and Dick, [1932J S. 0. 567, holding that the arbitrator 
was not entitled to award compensation on condition that the workman 
refunded unemployment benefit received. 


Burden of Proof as to Work being Obtainable on 
Application for Reduction of Compensation. 

Note (h). —Where a workman has recovered sufficiently to be able to do 
light work and the employer offers such light work at the same wages as 
before the accident, the workman is not entitled absolutely to refuse the 
light -work and to demand payment of compensation in accordance with 
the agreement (Keevans v. Mundy (1914), 51 Sc. L. R. 462); see also 
Williams v. Ruabon Coal and Coke Co. (1914), 136 L. T. Jo. 404, C. A. 
(where a workman was partially incapacitated, total incapacity having 
ceased : held that compensation must not be aw r arded on the footing of 
total incapacity because the employer had not offered light work); James 
v. Mordey , Carney d: Co., Ltd. (1913), 109 L. T. 377, C. A.; Rear v. 
Shelton Iron , Steel and Coal Co. (1921), 14 B. W. C. C. 121, C. A., explained 
in Foster v. Wharncliffe Woodmoor Colliery Co., Lid., infra. 

Note (*).—See, further, Jones v. New Brynmally Colliery Co., Ltd., supra ; 
Carnant Anthracite Collieries. Ltd. v. Rees, [1912] 3 K. B. 372, C. A. ; Silcoch 
<6 Sons v. Gohgh/ly, [1915] 1 K. B. 748, 0. A. (no effort to get work ; reduc¬ 
tion upheld on the ground that, in the absence of evidence indicating the 
part icular kind of work which the man was able to do and showing that there 
was a reasonable prospect of his being able to obtain such work, the judge 
was entitled to take advantage of his own local knowledge and to say that 
the workman was able to obtain light work if he wished to try) ; Abbey v. 
Nichols (James) db Sons, Ltd. (1919), 88 L. J. (k. b.) 969, C. A. (no evidence 
of intention to work) ; Pur die v. Colville db Sons, Ltd., [1923J S. C. 772. 

Note (k ).—For the meaning of “ odd lot ” and the principles to be 
followed, see Foster v. Wharncliffe Woodmoor Colliery Co., Ltd., [1922] 

2 K. B. 701, C. A. ; Gaffney v. Chorlcy Colliery Co., Ltd. (1922), 92 L. J- 
(k. b.) 1, C. A. ; Cook v. Severn Canal Carrt/ing Co., Ltd. (1922), 15 B. VV. 
C. C. 212, C. A. ; Barnes v. L. N. E. Rail. (1929), 22 B. W. C. C. 205, C. A. 
Evans v. Ebbw Vale Steel etc. Co. (1929), 22 B. W. C. C. 274, C. A 

Note (l). —See also Brownlee v. Collness Iron Co., [19171 S. C. 409, dis- 
tinguisliing APCallum v. Quinn, cited in original volume; Ball v. 
Coulthard (T.) db Co., Ltd. (1919), 122 L. T. 164 ; Yates db Thom, Ltd. v. 
Duxbury (1921), 14 B. W. C. C. 80, C. A. ; Rear v. Shelton Iron, Steel and 
Coal Co., supra ; Harris v. Bellamy's Wharf and Dock, Ltd. (1924), 1 
B. W. C. C. 93, C. A. ; Palmer v. Crawshay Bros., Ltd. (1926), 19 B. W. C. • • 
164, C. A. ; Wemyss Coal Co. v. Walker (1929), 22 B. W. C. C. 366, H. L. 

Note ( m). —The marriage of a woman receiving compensation is not 
a ground to determine the compensation (Rutliven v. Gent (1912), 47 L. Jo. 
649) ; see also Iliggs and Hill, Ltd. v. Unicume , [1913] 1 K. B. 595, C. A. 
(compensation ended on workman’s refusal to do light work, although acting 
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on his doctor’s advice) ; New Monclclon Collieries Co., Ltd. v. Toone (1913), 
109 L. T. 374, C. A. (as to the burden of proof resting on employers) ; 
Abbey v. Nichols {James) & Sons , Ltd., supra ; Kilpatrick v. Wemyss Coal 
Co., [1922] S. C. 71. 

Second Incapacity. 

Note (w).— See, however, McNaUy v. Furness , Withy cfc Co., Lid., [1913] 
3 K. B. 605, C. A. (where compensation accumulated during imprison¬ 
ment was ordered to bo paid to the workman) ; Harwood v. Wyken Colliery 
Co., [1913] 2 K. B. 158, C. A. (compensation not affected by supervening 
incapacity) ; Sloicell v. Ellcrman Lines, Lid. (1923), 16 B. W. C. C. 46, 
C. A. ; Westminster Brymbo Coal and Coke Co. v. Evans (1916), 86 L. J. 
(K. B.) 47, C. A. (where the judge wTongly refused to allow evidence that 
supervening insanity was caused b} r nystagmus) ; Lewis v. Wrexham 
and Acton Collieries, Ltd. (1916), 85 L. J. (k. b.) 1456, C. A., cited in 
Par. 459, note ( h ), ante; M'Kinslrey v. Auchinlea Coal Co. (1919); 13 
B. W. C. C. 388 (total incapacity by subsequent accident). 

Consideration of Nervous and Mental Condition. 

Note (p).— -See, further, Hammond v. Faye (1914), 49 L. Jo. 282 
(application to terminate award where workman, although able to do 
light work, was partially incapacitated bv reason of loss of volition, 
refused) ; Wall {Charles), Ltd. v. Steel (1915), 84 L. J. (k. b.) 1599, C. A. 
(finding that workman was not malingering, but honestly believed that 
he was incapable of light work, that his condition was due to neurasthenia 
resulting from the accident, but that he ought to try to get work : held 
that, although the employer had offered light work at the workman’s old 
rate of wages, there was evidence in respect of which the county court 
judge was justified in not diminishing or terminating, with a declaration 
of liability, the payments) ; Stride, v. Southampton Gas Light and Coke 
Co. (1916), 85 L. J. (K. b.) 1149, C. A. (honest man suffering from loss of 
will power owing to accident: reduction of compensation held wrong) ; 
Lee v. Covrtauld & Co., Ltd. (1913), 48 L. Jo. 94 : Marshall v. Clayton and 
ShnitUworth, [1919] 1 K. B. 509, (J. A. 

As to burden of proof that supervening insanity was caused by original 
accident, see Brownlee v. Collncss Iron Co., ante. 


Consideration of Suitability of Work. 

Note ( 7 ).—Now W. C. A., 1925, s. 9 (3). See, further, Bart v. Fife Coal 
Co., Ltd. (1914), 52 Sc. L. R. 51 ; Law v. Baird {William) <0 Co., Ltd., 
[1914] S. C. 423 ; Thomson v. Watson (John ), Ltd., [1916] S. C. 23 (case of 
enlistment) ; Port of London A uthority v. Gray, [1919] 1 K. B. 65, C. A. ; 
Leach v. Dick, Kerr <6 Co., Ltd. (1921), 14 B. W. C. C. 135, C. A. (new trial 
granted as the judge had not considered the question of suitability, or 
whether the job was in fact open to the workman). 

Note ( 5 ).—See, further, as to suitability of work offered to a one-eyed 
workman, Law v. Baird ( William) 4- Co., Ltd., supra ; Elliott v. Curry 
and Dodd (1912), 5 B. \V. (J. C. 584, C. A. ; Hargrcave v. Haughhceid Coal 
Co., Ltd., [1912] A. C. 319 ; followed in Hurt v. Cory Brothers, Ltd., [1916] 
1 K. B. 172, C. A. ; Jackson v. Hunslct Engine Co. (1915), 84 L. J. (k. b.) 
1361, C. A., cited in Par. 544, note {o), ante ; Jackson v. Hunslct Engine 
Co., Ltd., [1916] 2 K. B. 8, C. A. (increased seriousness of accident to 
remaining eye ought to be considered, per Lord Cozens-Hardy, M.R., 
and Sargant, J., Piiillimore, L.J., dubitantc) ; Cross v. Whitehead 
Aircraft Co., Ltd. (1918), 87 L. J. (k. b.) 702, C. A. ; Smith v. Beardmorc 
ct* Co., [1922] S. C. 131 (workman unreasonably refused employment 
involving Sunday labour). 

An accident deprived workman of the use of his left eye when the right 
was diseased ; he was threatened with total blindness ; the insurance 
co.'s offer of work as a cleaner, which was refused, was in the circumstances 
no evidence of earning capacity {Birch Bros., Ltd. v. Brown [1931] A C 
605). 

Matters concerning the workman’s family such as his wife's health and 
the lack of housing accommodation cannot be considered (Brovnhton v 
L. <L N. E. Rail. Co., [1930] 1 K. B. 578, C. A.). 


Limit of Compensation in Partial Incapacity 

Text and Note (^-Repealed. J- he discretion to award part of the 
difference .s taken away Bee W. C A , 1925, s. 9 (3), and Par. 446, notes, 
ante. See, further, II oodliouse v. Midland Railway, [1914] 3 K. B. 1034 

83 * 


57 * 


552-555 

PARAGRAPH 

NUMBERS. 

552 

( contol.). 


553. 

554. 


- . . 3 1 - - -i' V 

Laws of England Supplement. 


C. A., and Heathcote v. Hauncliwood Collieries, [1918] A. C. 52, H. L., 
and Webster v. Harrison , Townsend d Co., Ltd. (1920), 89 L. J. (k. b.) 
1077, C. A., cited in Par. 446, ante ; Cory Brothers d Co., Ltd. v. Tarr, 
Same v. Hopkins (1917), 86 L. J. (k. b.) 1340, cited in Par. 555, infra. 
The judge must state clearly his findings as to the average weekly earnings 
before the accident and other questions of fact and law (Atlantic Transport 
Co., Ltd. v. Lynch (1921), 14 B. W. C. C. 77, C. A.). The arbitrator in 
assessing compensation is entitled to act upon his general knowledge of 
the labour market ( Middleton v. Wharncliffe Woodmoor CoUieni Co., Ltd. 
(1923), 16 B. W. C. C. 125, C. A.). 

Note (a ).—See also Hams and Strange v. Corbel (1912), 5 B. W. C. C. 
372, C. A. 

(Set original volume.) 

Period Affected by Review. 

Note (c).—See also Gibson ( George) d Co. v. Wishart, [1915] A. C. 18 
(compensation determined as a date antecedent to that of the applica- 
tion ; the intention of the Legislature being to give compensation only 
during incapacity, and scmble, per Lord Atkinson, that the weekly pay¬ 
ments should be varied from the time when the circumstances justifying 
the change were shown to have occurred, where it was merely asked that the 
weekly payments should be diminished or increased) : applied in Ocean 
Coal Co. v. Davies, Par. 458, note ( g), ante ; Talbot v. Vickers, Ltd., Par. 
559, note, (c) post; Bcujley v. Furness, Withy dr Co., Ltd., [1914] 3 K. B. 
974, C. A. (on an application by a workman to review an award as from 
an antecedent date, held that the arbitrator had jurisdiction to find that 
applicant was not entitled to receive any compensation at all and to 
terminate the award as from such antecedent date). 

Note (e ).—See also Gibson (George) dr Co. v. Wishart, supra ; Church , 
Ashby d Co. v. Waddington (1922), 15 B. W. 0. C. 183, C. A. (request 
which amounted to application for retrospective award); Westminster 
Brymbo Coal and Coke Co., Ltd. v. Evans (1916), 86 L. J. (k. b.) 47, C. A. 
(evidence improperly rejected of insanity as result of nystagmus). 


555. Effect of Variation of Scale of Wages. 

Iext and Note (/).—This is no longer law, see Malcolm v. Spowarl d 
Co., [1913] S. C. 1024, cited in Par. 559, note (g), post. A general rise in the 
scale of wages constitutes a change of circumstances which entitles the 
employer to a review (Tarr v. Cory Brothers d Co., [1917] 2 K. B. 774, 
C. A., and S. C. sub nom. Cory Brothers d Co., Ltd. v. Tarr, Same v. Hopkins 
(1917), 86 L. J. (k. b.) 1340, C. A. ; Thomas v. Nixon's Navigation Co., 
Ltd. (1917), 117 L. T. 513, C. A. ; WoodUee Coal and Coke Co. v. M'Neill, 
[1918] A. 0. 43). So also when there is a general fall in wages or no 
light work is available ( e.g. owing to strikes ; see Par. 547, note (g), ante) 
the workman is entitled to a review to secure higher compensation or com¬ 
pensation which has been suspended ; he must then show that part, if not 
the whole, of the diminution of his earnings is due to his incapacity and not 
to economic causes (Portland Colliery Co.. Ltd. v. Murray, [1923] A. C. 566, 
H. L. (Sc.); Fallens v. IF. Dixon, Ltd., [1923J S. C. 951 M'Combe v. Bent 
Colliery Co., Ltd., [1924] S. C. 466) ; distghd. in Bevan v. Nixon's Navigation 
Co., cited in Par. 547, note (p), ante. If there is in fact incapacity from the 
accident, a concurrent but independent cause of incapacity to earn, such 
as the closing down of works owing to economic conditions, cannot prevent 
the right to compensation (Ijtwis v. Guest, Keen arid Neitlefolds, [1928] 

1 K. B. 20, C. A. ; Williams v. Cwmaman Goal Co. (1927), 20 B. W. C. C. 
476, C. A. (strike) ). A mere averment of a general reduction of wages does 
not justify an application by a workman for review (Quitter v. Kepplehill 
Coal Co., Ltd., [1921] S. C. 905, distinguished in M'Combe's Case, supra). 

A change in the general rate of wages contemplated by the parties and 
provided for in an agreement is not such a change as entitles either party 
to a review of the weekly payments (Barber, Walker d Co. v. Flint, [1929] 

1 K. B. 256, C. A.). 

A review may now be had at the request of employer or workman 
provided (1) the accident happened on or after 1st January, 1924 ; (2) six 
months have passed since the accident; (3) it is claimed that, had the 
workman remained uninjured and continued in the same class of employ¬ 
ment as at the date of the accident, his average weekly' earnings during the 
twelve months immediately preceding the review would, as a result of 
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fluctuations in rates of remuneration, have been greater or less by more than 
20 per cent, than his average weekly earnings during the twelve months 
previous to the accident or previous to the last review (if any) under this 
section. Where such claim is proved the weekly payment will be varied 
so as to make it such as it would have been if in the calculation the rate 
of remuneration obtaining during the twelve months previous to the 
review was substituted for the pre-accident average (W. C. A., 1925, 
s. 11 (3)). See also Calow v. Shelton Iron, Steel and Coal Co. (1928), 21 
B. W. C. C. 125, C. A. 

Note (g). —See also Hall v. Brady (1913), 47 I. L. T. 211 ; Evans v. 
Barrow Haematite Steel Co., Ltd. (1914), 7 B. W. C. C. G81, C. A. (as to the 
effect of an award continuing compensation for a fixed future period and 
then to cease, which had not been appealed against); Par. 545, ante. 

Workman’s Duty as to Aiding Recovery. 

Note (t).—See also Wright v. Sneyd Collieries , Ltd. (1915), 84 L. J. 
(k. b.) 1332, C. A. (applicant, after receiving compensation for a year, 
agreed to go into a home to undergo the Weir-Mitchell treatment and, 
on the advice of his own doctor, a course of massage, but refused to 
undergo the massage and left the home rather than undergo it: held 
that there w r as evidence on which the judge could find that applicant's 
incapacity was not caused by the accident, but by his unreasonable 
refusal to undergo a treatment recommended by his own doctor, but that 
there must be a suspensory award as the application was an original one, 
and it was impossible to say whether the bona fide expectation of the 
medical men as to the result, if applicant underwent the massage treat¬ 
ment, might or might not be fulfilled); Fife Coal Co. v. Cant (1920), 
90 L. J. (p. c.) 69, H. L. (Sc.) (conflicting advice of medical practitioners). 
Note (j). —See also Lee v. Courtauld <1- Co., Ltd. (1913), 48 L. Jo. 94. 

Effect of Refusal to Undergo Operation. 

Note (m).—See, further, Walsh v. Lock <!• Co. (Neivland ), Ltd. (1914), 
110 L. T. 452, C. A. (refusal by workman to undergo an operation which 
was free, in the doctor's opinion, from risk or suffering, on the ground that 
he might risk his capacity for other work, held unreasonable). It appears 
that where a workman is found to have unreasonably refused to undergo 
an operation, evidence will not be received by the Court of Appeal to show 
the effect of an operation subsequently performed to remove the defect for 
which compensation was originally awarded ( Wheeler, Ridley & Co. v. 
Dawsori (1912), 1 L. J. (c. c.) 68, C. A.); see also Shea v. O'Neill and O'Neill 
(1919), 13 B. W. C. C. 560, C. A. (refusal to have finger joint removed, 
held unreasonable). 

Note ( n ).—As to the refusal of a workman to have his arm re-set after 
an alleged negligent setting by a bone-setter, see Humber Towing Co., 
Ltd. v. Barclay (1911), 5 B. W. C. C. 142, C. A. 

A workman is not entitled to compensation if he refuses to undergo an 
operation on the advice of two of his own medical advisers, who are of 
opinion that the operation will not lessen the incapacity, but who agree 
with three doctors employed by the employers that the operation was an 
exceedingly simple one, and attended by no appreciable risk or danger to 
an ordinary healthy person, and that it was reasonably certain that the 
operation would restore his capacity ( O'Neill v. Brown (John) & Co., Ltd. 
(1913), 50 Sc. L. R. 450); see also Grade v. Clyde Spinning Co., Ltd., [1915] 
S. C. 906 (opinion by Lord President that, save in very special circum¬ 
stances, the proximate cause of incapacity never can be the unreasonable 
refusal of a workman to undergo an operation, if his own medical adviser 
advises him against undergoing that operation ; and on an application to 
review on the ground that incapacity was due to the workman’s unreason¬ 
able refusal to undergo an operation in which the findings of the arbitrator 
were (l) that the operation was a minor one, but would probably result 
in restoring in large measure the workman’s full powers, (2) that there 
was nothing apparently in his constitution to render an operation undesir¬ 
able or dangerous, and (3) that his own doctor advised him not to undergo 
same, and (4) that probably the operation would be successful : held that 
the workman’s continued incapacity w f as not due to his unreasonable 
refusal to undergo an operation); Fife Coal Co. v. Cant (1920), 90 L J 
(r. c.) 69, H. L. (Sc.) (incapacity found not to be due to refusal : in the 
circumstances not unreasonable for the workman to follow the advice of 
his medical adviser); Fyfe v. Fife Coal Co., [1927] S. C (H L ) 103 
(unreasonable refusal); Par. 561, note (k), post ‘ 
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Burden of Proof. 

Note (q ).—Unless there is evidence that the undergoing of an operation 
will tend to lessen the amount of compensation payable by the employers, 
the workman’s refusal to submit to an operation is not unreasonable 
( Molamphy v. Sheridan (1913), 47 I. L. T. 250). See also Fife Coal Co. v. 
Canty supra. 

Workman’s Duty as to Obtaining Work. 

Note (a). —See, further, Higgs and Hilly Ltd. v. Unicume, [1913] 1 K. B. 
955, C. A. ; Keevans v. Mundy (1914), 51 Sc. L. R. 462 (compensation 
suspended where workman refused light work at same wages); Par. 548, 
note (rn), ante. 

The Workmen’s Compensation Act, 1906, rears up no barrier against a 
workman obtaining compensation, if incapacity still exists, on account of 
his failure to endeavour to obtain suitable work ( Devlin v. Chapel Coal Co. t 
Ltd.y [1915] S. C. 71). A finding, however, that, but for the workman’s 
failure to attempt to obtain light work for which he is quite fit liis in¬ 
capacity due to the accident would have ceased, is on finding that incapacity 
due to the accident has ceased (ibid.). 

Provisions Affecting Minors. 

Text and Notes (c), (d). —Repealed 1923. Where the review takes place 
more than six months after the accident, and the application for the review 
is made before or within six months after the workman attains twenty-one 
years of age, the weekly payment may be increased to such an amount as 
would have been awarded (see Pars. 446, 552, notes, ante) if he had been 
earning at the time of the accident the weekly sum which he would probably 
have been earning at the date of the review, had he remained uninjured 
(W. C. A., 1925, s. 11 (2) as amended by W. C. A., 1926, s. 1, to remedy the 
hardship pointed out in Jones v. Meiros Collieries, Ltd. (1926), 19 B. W. C. C. 
1S2, C. A.). For procedure, see W. C. R., Form 5. 

Application ” : this need not be a formal application to the court, 
but may be an informal intimation to the employers, see E. Curran & Co. 
v. hags, [192S] 2 K. B. 469, C. A. ( (1) letter demanding increase, followed 
by an increase, amounted to a “ review ” by agreement; (2) Act, 1926, 
applied though accident took place before in force) ; Vickers-Armstrongs, 
Ltd. v. llegany [1933] 1 K. B. 232, C. A. 

Weekly payment ” : the review is competent where there is a 
declaration of liability even though no payment is in fact being made, 
for the declaration keeps alive the workman’s rights ( Vickers-Armstrongs, 
Ltd. v. Regan, supra). 

The sub-sect, has no application to a case where the workman has fully 
recovered capacity (M'II wraith v. Raton y [1932] S. C. 690). 

“ At the date of the review ” means the date at which the weekly 
payment is as a result of the review, increased or diminished, see Talbot 
v. Vickers, Ltd., [1925] 2 K. B. 682, C. A., applying Gibson ( G .) ds Co. v. 
Wish art (cited in Par. 554, note (c), ante), which in effect overruled 
Williams v. Bwllfa and Merthyr Dare Steam Collieries (1891), Ltd., [1914] 

2 K. B. 30, C. A.). 

See also Abbey v. Nichols (James) db Sons, Ltd. (1919), 88 L. J. (k. b.) 
969, C. A. (no evidence of intention to work). 

For effect of the sub-section on redemption, see Par. 537, notes, ante. 

Note (g). —As to the powers of a judge on an application by an infant 
to review, see, further, Airbridge v. Good (1912), 5 B. W. C. C. 691, C. A. 
See also Briggs v. Gandy Belt Manufacturing Co., Ltd. (1923), 16 B. W. C. C. 
151, C. A. 

The arbitrator is not bound to grant an increase on account of a general 
rise in the rate of wages, but he may take into account the rise in the 
rate of wages as an element in considering what the workman would 
probably have earned had he remained uninjured (Malcolm v. Spowart 

Co., Ltd., [1913] S. C. 1024, and Burke v. Wilsons and Clyde Coal Co., 
[1917] S. C. 92). 

(See original volume.) 

Medical Referee Summoned to Assist. 

Text and Note (i). —See, instead, Par. 508, notes, ante. 

The Court of Appeal cannot interfere with a finding of fact by the judge 
based on the medical referee’s report (Regan v. Canadian Pacific Ocean 
Services, Ltd. (1922), 15 B. W. C. C. 50, C. A.). 
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Reference to Medical Referee. 

Note (k). —Now W. C. A., 1925, Sched. I. (11); see Peill db Sons v. 
Payne (1915), 8 B. W. C. C. Ill, C. A. (a case cannot be submitted to a 
medical referee until evidence has been taken); Grade v. Clyde Spinning 
Co., Ltd., [1915] S. C. 906 (on an application to review on the ground 
that incapacity was due to the unreasonable refusal of the workman 
to undergo an operation, the arbitrator submitted to a medical referee 
for report the question whether or not there was any special risk in the 
use of anaesthetics, and the medical referee having answered that the 
risk of taking an anaesthetic was not more than ordinary, added that 
an operation would be of little benefit and that the injury was permanent : 
held that the submission was competent and that the arbitrator was 
wrong in disregarding the medical referee’s opinion in regard to the injury, 
even though it was not an answer to the question put to him) ; Par. 557, 
note (ft), ante. 

Setting Aside Award made on Application to Review. 

Note ( l ).—See now W. C. R. 85 (2) (a), and ibid., 85 (4). 

Note (m ).—See now ibid., 85 (2) (a). 

General Rule. 

Note (p). —Now W. C. A., 1925. See Johnston v. Liston (Henry) db Co., 
[1920] 1 K. B. 99, C. A. The C. A. may interfere with a judge’s decision in 
regard to the granting of an adjournment, see Jones v. S. R. A nthracite Col¬ 
lieries, Vol. XXIII., Par. 321, note ( i), ante. 

Note (q ).—See now W. C. R. 86, 87. 

Note (s ).—Now W. C. A., 1925, Sched. I. (4). 


Appeals to Judge. 

Note (t). — Ibid. 

Note (a).—See now W. C. R. 34, Form 25. 
Note (b ).—Now W. C. A., 1925, Sched. I. (4). 


Where there is no Appeal. 

Note (d ).—As to the question for decision on a case stated, see per Lord 
Mackenzie and Lord Skerrinoton in Sinnertons v. Ad die (Robert) db Sons 
(Collieries), Ltd. (1920), 57 Sc. L. R. 585. 


Appeals to Court of Appeal. 

Note (e ).—Now W. C. A., 1925. 

Note (/ ).—For the statutory provisions substitute ibid., Sched. I. (4), (1). 
See, further, Taylor v. Cripps,'[1914] 3 K. B. 989, C. A. (appeal from order 
of county court judge sitting as arbitrator that evidence of workman should 
be taken on commission or by special examiner held properly made to the 
Court of Appeal, and not to the Divisional Court) ; Moreland db Sons v. 
Eley, Eley v. Moreland db Sons, [1916] 1 K. B. 85, C. A. (application to 
redeem weekly payments dismissed on the ground of irregular service : 
jurisdiction of the county court judge as arbitrator held exercised, and appeal 
from this decision to the Court of Appeal, not to the Divisional Court). 

A writ of prohibition will not lie to a county court judge sitting under 
the provisions of the Act (1) because lie is sitting merely as an arbitrator, 
and (2) because the Act provides one remedy only—appeal to the Court 
of Appeal (Turner v. Kingsbury Collieries, Ltd., [1921] 3 K. B. 169). 


On Questions of Law only. 

Note (g ).—Now W. C. A., 1925, Sched. I. (4). See, further, Jones v. 
Tirdonkin Colliery Co., cited in Par. 510, ante. The question is simply this : 
Is the conclusion of the arbitrator such as a reasonable man could reach on 
the facts he has previously found ? (John Watson, Ltd. v. Brown (1925), 
18 B. W. C. C. 419, H. L.; Garallan Coal Co. v. Anderson, [1927] A. C. 59, 
H. L. (Sc.) ). As to what questions are questions of law and questions of 
fact,8ee Leivers v. Barber, Walker db Co., Ltd. (1924), 17 B. W. C. C. 38, C. A. 
The making of an order for particulars is a matter of discretion, and not of 
law, and not appealable ( Vickers , Ltd. v. Miners (1927), 20 B. W. C. C. 
269, C. A.). Whether C. A. has any power to order a new trial on the 
ground of surprise was doubted in Golden v. Swift of Coventry, Ltd. (1924) 
93 L. J. (k. b.) 488, H. L. 


As regards the Irish Free State, recent legislation has not changed the 
principles formerly applicable to appeals, see Lynch v. Limerick Countv 
Council, [1926] I. R. 176. V 


Note (h).— See also Stevens v. Thome db Co., [1916] 2 K. B. 69, C. A.; 
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Lane v. Leitch d Son (1921), 55 I. L. T. 161, C. A. (no objection taken to 
examination of workman by the medical assessor). Where an award has 
been accepted and acted upon there is no appeal against it (Johnson v 
Newton Fire Extinguisher Co., Ltd., [1913] 2 K. B. Ill, C. A.; Harris v.’ 
Minister of Munitions (1920), 90 L. J. (k. b.) 1312, C. A.; Reeves v. 
S. Smith d Sons (1922), 15 13. W . C. C. 190, C. A. j Milligan v. Kerr 
Stuart d Co. (1921), 14 B. W. C. C. 203, C. A. (amendment of claim). 
As to raising the question of jurisdiction for the first time on appeal, see 
Kirk and Randall, Ltd. v. Bourlce (1919), 88 L. J. (k. b.) 1145, C. A. 

Mixed Fact and Law. 

Note (i).— -It is wholly illegitimate by finding in the words of the Work¬ 
men’s Compensation Act, 1906, to secure for a finding on a pure question of 
law, or on a mixed question of law and fact, that unassailability which 
piopeily belongs only to a finding on a question of pure fact, and when an 
arbitrator rules a question of law, that fact should appear on the face of his 
award, so that if his ruling is erroneous the award can be set aside from 
error on its face, and the court can at once determine whether the arbi¬ 
trator has misdirected himself ( per Lord Atkinson in Herbert v. Fox 
(Samuel) d Co., Ltd., [1916] 1 A. C. 405, at pp. 413 f 414, Hutchison 
(J. d P.) v. McKinnon, [1916] 1 A. C. 471, at p. 476, and King v. Port 
oj London Authority. [1920] A. C. 1, at p. 22). Arbitrators should make 
it clear on the face of their report, award, or case stated, what rulings 
they design to make on any points of law which arise before them, and 
what rulings they design to make on questions of fact, so that the court 
may readily judge whether or not they have misdirected themselves in 
point of law or whether their findings of fact are such as anv reasonable 
man might arrive at upon the evidence ( Hutchison (J. d P.) v. M'Kinnon , 
supra, at pp. 476, 477) ; Atlantic Transport Co., Ltd. v. Lynch (1921), 
14 B. \\. C. C. / 7, C. A. In order to succeed in setting aside the finding 
of the arbitrator the appellant must show that there was no evidence at 
all upon which the arbitrator could reasonabty proceed, or that on the face 
of the award there was a mistake of law apparent ( Lochgelly Iron and Coal 
Co., Ltd. v. Kirk (1916), 86 L. J. (p. c.) 61, H. L.). 

(See original volume.) 

Service and Entry. 

Note (ra). 1 hough the judge’s notes should be obtained as soon as 

possible, notice of appeal may be given first (Aston Coal Co. v. Stancil (1926), 
96 L. J. (k. b.) 254, C. A.). 

See also MarshaU v. Clayton and ShutUeuvrth, [1919] 1 K. B. 509, C. A.; 
Chadbourne v. Barber, Walker d Co., Ltd. (1923), 16 B. W. C. C. 147, 

C. A. (the county court judge has no power to extend). In applications 
for extension of time for appealing every relevant fact must be placed 
before the court (Pelletl v. Hove Corporation (1921), 14 B. W. C. C. 213, 

C. A.). 

W here an award has been made upon a state of facts agreed by both 
parties, the court will not allow an appeal on the ground of mistake 
unless a strong case be made out ( Pellett v. Hove Corporation, supra). 

(See original volume.) 

Security for Costs. 

Note (o ).—It has been held in Ireland that it is contrary to the policy 
of the Workmen’s Compensation Act, 1906 (6 Edw. 7, c. 58), to require 
from the workman security for costs of appeal ( Hutchinson v. New Northern 
Spinning and Weaving Co., [1914] 2 I. R. 530, C. A.). 

In Forma Pauperis. 

Note (a).—For new rules, see R. S. C., Ord. 16, rr. 22—31 h (Stat. R. & 0. 
1925, No. 908 ; 1928, No. 656). 

Remitting to Judge. 

Note (b ).—Where a case is stated ambiguously or incompletely a court 
may remit for further information ; but a remit is not intended to assist 
the court in substituting itself for the arbitrator (Kerr or Lendrum v. Ayr 
Steam Shipping Co., Ltd.. [1915] A. C. 217, per Lord Loreburn, at p. 224). 
The court below will not be ordered to state a special case when the applica- 
tion was decided on facts not involving a question of law (Nelson v. Allan 
Brothers d Co. (United Kingdom ), Ltd. (1913), 50 Sc. L. R. 820) ; see, 
ur er, as to the power of a judge on remission to hear further evidence, 
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Park v. Coltness Iron Co., Ltd., [1913] S. C. 1163 ; and as to the practice 
in Ireland, see Shea v. Wilson 6c Co., Barnsley, Ltd. (1916), 50 I. L. T. 73, 
C. A. See also Marshall v. Clayton and Shuttleivorth , supra (finding not 
supported by evidence : case remitted); Neilson v. Farms Coal Co., [1919] 
S. C. 410 (case remitted on conditions); Hunter v. Sinner (1921), 14 B. W. 
C. C. 328, C. A. (evidence more consistent with accidental fall than a fit; 
new trial); the words “ new trial ” are not accurate ; the appropriate 
word is “ rehearing.” Further, the court has power to direct a rehearing 
by the judge, even though the arbitration has been originally dealt with by 
his deputy (Hunter v. Simner, [1922] 2 K. B. 170, C. A.). A case for 
rehearing should, in the absence of special circumstances, be remitted to 
the same judge (Slater v. Maconochie (1920), 89 L. J. (k. b.) 1238, C. A. ; 
Sheay v. Tite 6c Sons (1927), 20 B. W. C. C. 616, C. A.). 


573. Order of Court of Appeal. 

Note (c). —See now W. C. R; 87 (1). 
Note (d).—See now ibid., 87 (5). 


574. 


Appeal to House of Lords. 

Note (e).—This right of appeal from Scotland is now W. C. A., 1925, s. 49. 
Leave of C. A. or H. L. is now required, see A. J. (Appeals) Act. 1934, 
k. 1, Vol. IX., Par. 34, ante. 


575. 




Costs of Arbitration. 

Note (t).—Now W. C. A., 1925, Sclied. I. (7). See cases, L’ar. 577, 
note (o), infra. 

As to the costs of appeal where action has been remitted, see Cross v. 
Whitehead Aircraft Co., Ltd. (1918), 87 L. J. (K. b.) 702, and of rectification 
of an award, see West v. Staveley Coal and Iron l'o., Lid. (1922), 15 B. W. 
C. C. 174, 0. A. 

As to costs in connection with the registration of lump sum agreements 
see Par. 524, notes, ante. 

Text and Note (/).—Repealed. No court fee is payable by the work¬ 
man in respect of proceedings in a court under the Act (W. C. A., 1925, 
Sched. I. (12) ) ; hence the fees fixed by the County Courts Fees Orders are 
payable by the employer unless he is in the position of a successful party. 
Where a workman in unsuccessful proceedings against bis employers has 
been ordered to pay costs, tbe taxing fee paid by them on taxation of costs 
is not a court fee from which he is exempt (Elicctl v. Crane Foundry Co., 

LI929] l K. B. 88, C. A.). 

Fees such as may be prescribed are payable by the applicant in cases of 
reference to a medical referee under ss. 16, 19, or for report of a medical 
referee on application for registration of an agreement (bched. I. (9)). 
See Stat. R. & ()., 1931, No. 644; 1932, No. 960; 1934, No. 643. The 
fee is payable whether the application is made by one of the parties or 
jointly (Addle d* Sons Collieries v. M'Kail, | I926| S. (-. 308). 


Special Costs. 

Note (m ).—See now W. C. R. 76 (6), (7), and ibid., 76 (2). 

No General Rule. 

Note (o). —The judge’s discretion is subject to the limits imposed upon 
a judge of the High Court (Higgins v. Higgins d.- Co., [1916] 1 K. B. 640, 
C. A.). Hence, except in cases of misconduct, a successful party cannot 
be deprived of costs ; see, further, Vol. XXIII., Bar. 324, notes, ante ; 
also Evans v. Gwauncaegurwen Colliery Co., Ltd. (1912), 106 L. T. 613, 
C. A.; Higgins v. Higgins, supra , Kloosterman v. Vickers, Ltd. (1918), 
87 L. J. (k. b.) 754, C. A., and Ford v. Gilbertson 6: Co., Ltd. (1919), 12 

B. W. C. C. 32, C. A. (issue total incapacity ; though declaration of liability 
made, employers were successful and wrongly deprived); Feeney v. Fife 
Coal Co., [1918] S. C. 197 ; Murphy v. Farms Coal Co., [101SJ S. C. 659 ; 
Murphy v. Baird Co., Ltd., [1921] S. C. 891 (oiler, though no formal 
tender, of sum ultimately awarded entitled employers to costs) ; O'Neill 
v. Giffnock Collieries, [1924] S. C. 376. 

If the judge has given specific reasons, Ihese, but not others, may be 
examined, and if there is no evidence to support them the court can inter¬ 
fere (Patteson v. Bigrigg Mining Co., Ltd. (1915), 9 B. W. C. C. 24, C. A. ; 
Temper ton v. Fletcher, Son and Fear nail, Ltd. (192*1), 17 B. W. C. C. lfio' 

C. A.). 

But where, having regard to these principles, the discretion has been 
judicially exercised, the court will not interfere (Black v. Thrupp and 
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Maberley, Ltd. (1920), 13 B. W. C. C. 247, C. A.; Radnage v. H.M. Post • 
master-General (1922), 15 B. W. C. C. 125, C. A.; Haynes v. Aldridge 
Colliery Co., Ltd. (1923), 16 B. W. C. C. 183, C. A. (no order where both 
parties succeeded in part and failed in part); Swain v. Childs (1925), 18 

B. W. C. C. 20, C. A. ; Turner v. Lee (1925), 18 B. W. C. C. 24, C. A.; 
Breslin v. Barr , [1923] S. C. 90 ; M'Ardle v. J. & R. Howie, , [1927] S. C. 
779) ; but his discretion must be on a correct appreciation of the facts 
(Middleton Estate and Colliery Co. v. Finan (1926), 20 B. W. C. C. 207. 

C. A.). 

The arbitrator has power to order an unsuccessful applicant to pay the 
qualifying fee of a doctor who, having examined him before proceedings 
have been commenced, gives evidence at the hearing (Jones v. Davies 
(D.) & Sons, Ltd., [1914] 3 K. B. 549, C. A.); compare Finlayson v. Clinton 
( Owners ) (1914), 111 L. T. 915, C. A. (wrong disallowance of costs of 
experts). An award under an arbitration is a continuing award; the 
expenses of a subsequent medical reference are costs incidental to the 
arbitration and the arbitrator has thus power to allow them (Baird & Co . 
v. Summers (1926), 19 B. W. C. C. 17, H. L.). 

Taxation. 

Note (s).— Now W. C. A., 1925, Sched. I. (7); W. C. R. 76 (3). Where 
proceedings are taken for the costs of which no provision is made reasonable 
costs must be allowed (ibid., 76 (4) ). 

Note (i). —See now ibid., 78. 

Costs of Abortive Action. 

Note (6).—Now W. C. A., 1925, s. 29 (2), but see, further. Par. 431, notes, 
ante. 

Note (e ).—As to the power of a judge to order the successful applicant 
to pay the respondent s costs, see Evans v. Gicauncaegurwen Colliery Co., 
Ltd. (1912), 106 L. T. 613, C. A. 

Recovery by Solicitor or Agent. 

Note (/).—Now W. C. A., 1925, Sched. I. (10). 

Note (</).—See now W. C. R. 76 (1) and ibid., 79. 

Note (h ).—Now W. 0. A., 1925, Sched. I. (10). 

Application. 

Note (i ).—See now W. C. R. 80, 80 (3), and Form 76. 

Recovery. 

Note (k ).—See now W. C. R. 81 (d) and 81. 

Note (/).—See now W. C. R. 81 (e), (f). 

No Set-off of Costs of Abortive Appeal. 

Note (m). —There is no jurisdiction to order a set-off of costs of an 
appeal from the county court to the Court of Appeal against costs of the 
hearing or rehearing, when remitted, and the court cannot, after judg¬ 
ment has been given, order the costs of an appeal under the Workmen s 
Compensation Act to be costs in the arbitration, so as to enable the costs 
to be set off in the county court (Barnett v. Port of London Authoi'ity 
(No. 2) (1913), 82 L. J. (k. b.) 918, C. A.). 

Annual Returns of Injuries. 

Note (n). —Now W. C. A., 1925, s. 42 ; for regulations, see Stat. R. & 0., 
1913, No. 1002. 


Special Register. 

Note (o).—Now W. C. A., 1925. 

Note (p ).—See now W. C. R. 97. 

Money in Court. 

Note (q ).—Now W. C. A., 1925, Sched. 11. (3) ; W. C. R. 91 ; as to 
transfer of investments, W. C. R. 91 (3) ; see also 91 a, 91b. 

Investment of Compensation. 

Text and Notes. —See, instead, C. C. (Amdt.) Act, 1934, s. 21. 

Procedure. 

Note ( u ).— W. C. A., 1925, s. 27 (2). 

Note (a).—See now W. C. R. 92. 

Notes (6), (c).-Now W. C. A., 1925 ; W. C. R. 96. 

Note (c/).— See now W. C. R. 100. 

Note (e).—See now W. C. R. 101 (2). 
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Anglo-French Convention. 

Notes (/)—( h). —See, instead, Par. 338, notes, ante. 

(See original volume.) 

Ratification. 

Note (h). —See, further, Morison v. London County and Westminster 
Bank , Ltd ., [1914] 3 K. B. 356, C. A., cited in title Agency, Par. 385, ante. 

(See original volume.) 

Circumstances of Servant’s Employment. 

Note ( s ).—See also Houghton v. Pilkington , [1912] 3 K. B. 308, cited in 
Par. 266, ante. 

Note (c).—A s to whether a furniture salesman has implied authority 
to cancel a contract, see Leckenby v. Wolman, [1921] W. N. 100. 

(See original volume.) 

Manner of Executing Authority. 

Note ( 5 ).—See Stewart v. Adams , [1920] S. C. 129 (negligence in 
depositing poisonous matter); Goh Choon Seng v. Lee Kim Soo, [1925] 
A. C. 550, P. C. (negligent act which involved an unauthorised trespass). 

Note (/).—See title Agency, Par. 450, note (n), ante; Hand (Joseph) 
v. Craig, [1919] 1 Ch. 1, C. A. 

Apparent Scope of Authority. 

Note (a).—See Stewart v. Adams , supra. 

Note (b ).—As to the meaning of “ benefit of his master,' 5 see Lloyd v. 
Grace , Smith & Co., [1912] A. C. 716, reversing S. C., [1911] 2 K. B. 
489, C. A., where, at p. 724, Lord Lorebern commented upon the word 
“ benefit” as used in Harwich v. English Joint Stock Bank (1867), L. R. 
2 Exch. 259, Ex. Ch., per Willes, J. As to the liability of the master 
for disclosure by a servant, after termination of service, of secrets relating 
to the master’s business, see, further, Easton v. Hitchcock, [1912] 1 K. B. 
535, C. A. ; Houghton v. Pilkington , [1912] 3 K. B. 308 ; Irwin v. Waterloo 
Taxi-Cab Co., Ltd.. [1912] 3 K. B. 588, 0. A. 

Note (d). —See, further, Lloijd v. Grace, Smith Co., 11912] A. C. 716 ; 
compare Bowie"s Trustees v. Watson, [1913] S. C. 326; Terrill v. Parker 
and Thomas ( 1915), 32 T. L. R. 48, cited in title Agency, Par. 450, note (n), 
ante. 

Note (e).—See also Performing Right Society, Ltd. v. Mitchell <£? Booker 
(Palais de Dance), Ltd., [1924] 1 K. 15. 762. 

Note (/).—See, further, Hutchins v. London County Council (1915), 85 

L. J. (k. B.) 1177, H. L. 

Note (h ).—The proviso stated in the text of original volume must be 
read subject to Lloyd v. Grace, Smith <0 Co., supra. 

Note (i).—See title Agency, Par. 450, note (n), ante ; compare Easton 
v. Hitchcock and Rand ( Joseph) v. Craig , ante. 

Crime, 

Note (m ).—See Minlz v. Silverton (1920), 36 T. L. R. 399 (theft by 
driver of van). 

As to liability of the master whero he has been negligent in choosing 
a dishonest servant, see De Purrell v. Walker, Vol. XXI., Par. 802, post. 

(See original volume.) 

Lawful Act Tortiously Performed. 

Note (s ).—Compare Lloyd v. Grace., Smith db Co., supra. 

Note (t). —See, further, Reichardt v. Shard (1914), 31 T. L. R. 24, C. A., 
cited in title Negligence, Par. 699, note (/), post. 

Breach of Duty. 

Note (a). —See, further, Houghton v. Pilkington, supra (injury to person 
invited by servant to enter master’s cart: held no duty existed). 

Scope of Authority. 

Note (p ).—Compare Lloyd v. Grace, Smith d: Co., supra. 

Note (q).— See, further, Lloyd v. Grace, Smith db Co., supra ; Coogan v. 
Dublin Motor Co. (1914), 49 I. L. T. 24 (chauffeur, contrary to instructions, 
allowed third person to drive, who knocked down plaintiff; defendant 
not liable). 

Note (*).—See also Rand (Joseph) v. Craig, ante 
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603 . 


604 . 


605 . 

606 . 


Delegation. 

Note (d). —See also Ricketts v. Tilling (Thos.), Ltd., [1915] 1 K. B. 644, 
C. A. (omnibus driven by conductor); Par. 271, ante. 

Course of Employment. 

Note (/).—Compare, as to the employment of a schoolmistress, Smith 
v. Martin and Kingston-upon-Hull Corporation, [1911] 2 K. B. 775, C. A. 

Note (h). —Compare Lloyd v. Grace, Smith & Co., supra (tortious act 
committed by a servant in conducting business which he had a right 
to conduct honestly, and was instructed to conduct on behalf of his 
principal). 

Note (i).—Compare Jefferson v. Derbyshre Farmers, Ltd., [1921] 2 

K. B. 281, C. A. (defendants’ servant while drawing motor spirit threw 
down a lighted match after lighting a cigarette : held that the servant was 
engaged on an act within the scope of his employment, but as he had 
failed to exercise such special caution as was necessary in such a task the 
defendants were liable for the resulting damage by the fire). 

Note (k).— See also High id v. R. C. Hammett, Ltd. (1932), 49 T. L. R. 
104, C. A. (riding home to dinner on employer’s bicycle). 

Note ( o ).—See Rand (Joseph) v. Craig , ante. 

Acts Tortious per se. 

Note (q ).—See also Ormiston v. Great Western Rail. Co., [1917] 1 K. B. 
598 (railway company held not liable for unauthorised acts of porter); 
Mandelston v. North British Rail. Co., [1917] S. C. 442 (alleged slander by 
railway inspector). 

Absence of Authority. 

Note (r).—Compare Lloyd v. Grace , Smith <b Co., supra. 

Scope of Employment. 

Note (a). —Compare Houghton v. Pilkington , supra (assistance invited 
by servant on the happening of an accident). 

Note (b ).—See also Poland v. J. Parr & Sons , [1927] 1 K. B. 236, C. A. 
(duty to preserve master’s property in cases of emergency). 

Note (d). —See also Lloyd v. Grace, Smith & Co., supra; Stewart v. 
Adams, [1920] S. C. 129. 

Note (e).—See also Houghton v. Pillcington, supra; Forsyth v. Man¬ 
chester Corporation (1912), 76 J. P. 465, C. A. (voluntary act of kind¬ 
ness) ; Radley v. London County Council (1913), 109 L. T. 162 (tram- 
conductor running after and striking boy not acting within scope of 
authority) ; Mandelston v. North British Rail. Co., supra. 

Note (/).■—See also Ormiston v. Great Western Rail. Co., supra (un¬ 
founded charge of travelling without proper ticket made by railway 
porter against passenger) ; Mandelston v. North British Rail. Co., supra; 
see also M'Namara v. Brown, [1918] 2 1. R. 215. 

Note (i). —See, further, Hutchins v. London County Council (1915), 85 

L. J. (K. b.) 1177, H. L. (ejection from tramcar by conductor); Percy v. 
Glasgow Corporation, [1922] 2 A. C. 299, H. L. (Sc.) (if a tramway official 
acting within the scope of his employment improperly exceeds the powers 
conferred by the bye-laws, the corporation may be liable). 


607 . 

608 . 

609 - 610 . 

611 . 


Benefit of Master. 

Note (/). —See also Lloyd v. Grace, Smith < 1 - Co., Lid., supra, cited m 
Par. 597, note (b), ante. 

Note (n). — See also Terrill v. Parker and Thomas (1915), 32 T. L. R. 
48, Vol. I., Par. 450, note ( n), ante ; Houghton v. Pilkington, supra. 

Note (o).— See Vol. I., Par. 432, note (5), ante ; Rand (Joseph) v. Craig, 
supra ; Britt v. Galmoye and Nevill (1928), 44 T. L. R. 294. 

Nature of Tort Immaterial. 

Note (6).—See also M^Adam v. City and Suburban Dairies, Ltd., [1911] 
S. C. 430 (master held not responsible for slander uttered by servant 
outside the scope of his employment). 

Note (c). —See Stewart v. Adorns, [1920] S. C. 129. 

(See original volume.) 

Statutory Liability. 

Note (a).—See also Armitage, Ltd. v. Nicholson (1913), 108 L. T. 993, 
Vol. XXI., Par. 921, post ; Wilson v. Fleming (1913), 51 Sc. L. R. 7->, 
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Vol. L, Par. 459, note ( l ), ante ; Phelon ds Moore , Ltd. v. Keel; Agriculture 
and Technical Instruction Department v. Burke; Warrington v. Windhill 
Industrial Co-operative Society ; Buckingham v. Duck ; Allen v. Whitehead, 
cited in Vol. IX., Par. 502, note (d), ante ; Bums v. Scholjield (1922), 128 
L. T. 382, Vol. XXVIII., Par. 592, note (/), postJones v. Hartley (1918), 
8 L. J. (k. b.) 271 (sale of intoxicating liquor without licence). 

Note (e ).—See also Warrington v. Windhill Industrial Co-operative 
Society and Jones v. Hartley, supra. 

Note (/).—See also Buckingham v. Duck, supra ; City and Suburban 
Dairies v. Mackenna, Scottish Farmers' Dairy Co. ( Glasgow ) v. Mackenna. 
[1918] S. C. (J).) 105. 

Note (m ).—See also Jones v. Hartley , supra. 

Note (n).—See also City and Suburban Dairies v. Mackenna, Scottish 
Farmers' Dairy Co. ( Olasgow) v. Mackenna , supra. 

(See original volume.) 

Public Authorities. 

Note (a).—See also Tuckwood v. Rotherham Corporation, [1921] 1 K. B. 
526, C. A., Vol. XXIII., Par. 689, note (q), post. 

(See original volume.) 

When Employer Liable. 

Note (m). —See, further, as to hospitals, etc., Par. 818, note (d), post 
Vol. XXI., Par. 802, note (k), post. 

Note (n).—For other cases as to whether the contractor or employer 
is liable for negligence of the servant supplied under contract, see title 
Negligence, Par. 794, post. 

Note (a).—See also Ainslie v. Leith Dock Commissioners, 11919] S. C. 
676 (man in charge of hired crane). 

Loan of Servant. 

Note (&).—See, further, Samuels v. Townsend (1916), 32 T. L. R. 356 
(under a hiring agreement, whereby a hospital hired the use of a cine¬ 
matograph theatre every Sunday during a year, held that the servants 
of the theatre were on Sundays in fact and in law the servants of the 
hospital, which was therefore liable for an assault by one of the servants). 

Note (d). —See also Ainslie v. Leith Dock Commissioners, supra ; Societc 
Maritime Francaise v. Shanghai Dock and Engineering Co., Ltd. (1921), 90 
L. P. (p. c.) 85, P. C. (ship's engineer employed dock company’s work¬ 
men : respondents were not liable for negligence of the men though they 
were being paid for the men s services) ; Bain v. Central Vermont Rail. 
Co., [1921] 2 A. C. 412, P. C. ; Bull & Co. v. West African Shipping Agency 
and lAghterage Co., [1927] A. C. 686, P. C. (temporary employers liable in 
damages to the general employers for negligence of servants of general 
employers) ; fotld. in G. W. Leggott <Ss Son v. C. II. Normanlon <9 Son (1928), 
98 L. J. (K. B.) 145. 

Note (e).—See also Wilmerson v. Lynn and Hamburg Steamship Co., 

Ltd., [1913] 3 K. B. 931, C. A. 

Breach of Contract Essential. 

Note (/).—As to a servant not being liable to an action by a third 
person, if he procures the breach of a contract between his employer and 
the third person, while acting bond Jide within his scope of authority, see 
Said v. Butt, [1920] 3 K. B. 497. 

Note (g ).—See titles Tort, Par. 927, note (m), post, and Trade and 
Trade Unions, Pars. 1200 el seg. in original volume, and post; Larkin 
v. Long, [1915] A. C. 814 ; Rose Street Foundry and Engineering Co. v. 
Lewis <k Sons , [1917] S. C. 341. 

Nature of Contract. 

Note (t ).—See, further, Jasperson v. Dominion Tobacco Co., 11923] A. C. 
709, P. C. 

When Interference Justifiable. 

Note (?n ).—See Said v. Butt, [1920] 3 K. B. 497, 507. 

Harbouring a Servant. 

Note (p).— See also Wilkins (Fred) <1* Brothers, Ltd. v. Weaver, [1915] 
2 Ch. 322 (where defendants continued to employ a workman, who had 
improperly left plaintiffs, after plaintiffs’ protests and with knowledge of 
the terms of the workman’s agreement with plaintiffs) ; Rose Street 
Foundry and Engineering Co. v. Lewis & Sons , ante 
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(See original volume.) 

Persons Entitled to Sue, 

Note (/).—See, further, Peters v. Jones , [1914] 2 K. B. 781 (action 
by a married woman dismissed ; an action for seduction must be founded 
not on the relationship or quasi -relationship of parent and child, but on 
the relationship only of master and servant); Thompson v. Fitzpatrick 
(1920). 54 1. L. T. 184 (same point). See also the saving in Law Reform 
(Miscellaneous Provisions) Act, 1934, s. 1 (1), title Executors. 

When Service is to be Presumed. 

Note (n ).—See also Shine v. Archdeacon, [1931] I. R. 566. 

When the Relation no Longer Exists. 

Note (c ).—See also Reid v. Macfarlane , [1919] S. G. 518. 

Note (e ).—See also Flynn v. Connell , [1919] 2 I. R. 427; Reid v. Mac - 
farlane, supra ; Shine v. Archdeacon, supra. 

Note (h ).—See also Barnes v. Fox, [1914] 2 I. R. 276, C. A.; Dent v. 
Maguire , [1917] 2 I. R. 59, C. A. (seduction of domestic servant while 
staying with her mother for a week by arrangement with her mistress, 
and birth of child at workhouse after she had subsequently stayed with 
her mistress for four months and then with her mother for two months: 
mother entitled to maintain action). 

Note (lc ).—See also Flynn v. Connell, supra. • 

(See original volume.) 

Dates at which Service Must Exist. 

Note (r). —See also Shine v. Archdeacon, supra. 

Measure of Damages. 

Note (h). —See also Flynn v. Connell , supra. 

(See original volume.) 

Death. 

Text and Note (q ).—See. further. Admiralty Commissioners v. S.S. 

Amerika. (1917) A. C. 38. But the cause of action now survives, see 
Law Reform (Miscellaneous Provisions) Act, 1934, s. 1 (1), (2), title 
Executors. 

(See original volume.) 

Defence of Servant. 

Note (c).— See Hickman v. Kent or Romney Marsh Sheep Breeders 
Association (1920), 36 T. L. R. 528 (association was justified in maintain¬ 
ing defence and counterclaim of its secretary) ; affirmed in C. A., 37 
T. L. R. 163. 



(See original volume.) 

When Actionable. 

Note (e). —See also Santeyi v. Busnach (1913), 29 T. L. R. 214, C. A. 
(threat or warning to employer not to employ plaintiff) ; Gaskell v. 
Lancashire ami Cheshire Miners' Federation (1912), 28 T. L. R. 518, C. A. 

Note (»).—Sec Davies v. Thomas , [1920] 1 Ch. 217, C. A. (members of 
an employers' association, without using illegal means, persuade 
another member to give notice to an employee under a rule of t e 
association which was void as in restraint of trade ; held, employee h 
no right of action against them). 


(See original volume.) 
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720. 


721. 

722. 


723-725. 
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MAYOR’S COURT, LONDON. 


Note. —See Mayor’s and City of London Court Act, 1920, c. cxxxiv., 
which amalgamated the Mayor’s Court with the City of London Court; 
Court Rules, 1921 (Stat. R. & O., 1920 ; No. 2382). 

(See original volume.) 

Jurisdiction. 

Text. —As to Admiralty jurisdiction, see title Admiralty ; Stat. R. & O., 
1932, No. 592. 


(See original volume.) 

Extent of Power to Grant Relief. 

Note (k ).—This section is now S. C. J. (Consolidation) Act, 1925, s. 202. 
Note (l ).—The section of the second Act is incorporated in ibid., s. 200. 

Jurisdiction as to Counterclaims. 

Note (m).—Now ibid., ss. 202, 203. 

Practice and Procedure on Common Law Side. 

Note (n ).—Common Law Procedure Act, 1852, s. 209, relating to the 
lessee’s duty to give notice to his lessor of an action of ejectment, is replaced 
by L. P. A., 1925, s. 145. See Interpretation Act, 1889, s. 38 (1). Statute 
Law Revision and Civil Procedure Act, 1883, s. 7, is now replaced by 
S. C. J. (Consolidation) Act, 1925, s. 209. 


Application of Rules. 


Note (.<?).—See R. S. C., Ord. 22, rr. 1 -9, 11 (1913). 


(See original volume.) 

When Twelve Days’ Notice Required. 

Note (g ).—Now S. C. J. (Consolidation) Act, 1925, s. 209. 

(See original volume.) 

Payment Into and Out of Court. 

Note (g ).—See also Stat. R. & (>., 1934, No. 1316 (Court Funds Rules), 
made under Cty. Cts. (Arndt.) Act, 1934, s. 21. 

(See original volume.) 

Costs. 

Note (i ).—See Mayor’s Court (London) Amendment Rules (Costs), 
1918, dated 27th September (W. N., [1918] p. 327) and 11th October, 1918 
(Stat. It. & O. 1918). 

(See original volume.) 

When Leave Required. 

Note (g ).—See also Newman v. Klaumer , infra. 


Notice. 

Note (h ).—As no rules with regard to the right of appeal have yet been 
made under the Mayor’s and City of London Court Act, 1920 (10 & 
11 Geo. 5, c. cxxxiv.), ss. 8, 11, for the application of Supreme Court pro¬ 
cedure, the Mayor’s Court of London Procedure Act, 1857 (20 & 21 Viet, 
c. clvii.), s. 8, still applies. Hence the time of appealing from a judgment 
in an “ original Mayor’s Court action ” remains limited to two days 
(Newman v. Klausner , [1922] 1 K. B. 228). 

(See original volume.) 

Counterclaim Outside Jurisdiction. 

Note (e).—Now S. C. «J. (Consolidation) Act, 1925, s. 203. 

Certiorari. 

Note (g).— See, further. Direct Photo Engraving Co., Ltd. v. Martin , 
[1921] 2 K. B. 187, Vol. X., Par. 382, note (h), ante. 

(See original volume.) 

Practice on the Equity Side. 

Note (/).—These sections of the Judicature Act are now S. C. J. (Con¬ 
solidation) Act, 1925, ss. 18, 56 (1). 

(See original volume.) 
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726 . 


727 - 735 . 

736 


737 - 753 . 

754 . 


755 . 



756 - 758 . 

759 . 

760 - 768 . 

769 . 


770 . 

771 


772 - 773 . 

774 . 


MEDICINE AND PHARMACY. 


Physician. 

Note (A).—Add Medical Act, 1911 ; Medical and Dentists Acts Amend¬ 
ment Act, 1927. ' AvrLv- 

(See original volume.) A"./*-fe, 

Restrictions Affecting Members. 

Note (/).—A recent bye-law permits licentiates of the Royal College 
of Physicians to assume the courtesy title of “ Doctor.” The number of 
licentiates is upwards of 12 , 000 . 

(See original volume.) 

Members. 

Note (p ).—The statement in the text of original volume should read 
as follows : “ The members of the Council, of whom the members repre¬ 
senting the Medical Corporations hereafter mentioned must be qualified 
to be registered, and the direct representatives hereafter mentioned 
must be registered medical practitioners (p),” etc. ; and in note (p) for 
the “ Medical Act (21 & 22 Viet. c. 90), s. 47,” read “ Medical Act (21 & 22 
Viet. c. 90), s. 7 ” ; see, further. Par. 755, infra. 

Description of Members. 

Note (r).—The members representing the medical corporations referred 
to in the text of this paragraph (Medical Act (21 & 22 Viet. c. 90), s. 7) 
must be qualified to be registered, and the direct representatives referred 
to in this and the succeeding paragraph (Medical Act, 18SG (49 & 50 Viet, 
c. 48), s. 8 (1) ) must be registered practitioners. 

The representatives of the Crown and of the universities referred to in 
this paragraph need not be so qualified, though they have always been 
qualified. 

For “ Faculty of Physicians and Surgeons of Glasgow ” in the text of 
original volume, read “ Royal Faculty of Physicians and Surgeons of 
Glasgow ” ; for “ Kings and Queen’s College of Physicians in Ireland” 
read “ Royal College of Physicians of Ireland.” 

In addition to the members of the Council referred to in original volume, 
each of the Universities of Birmingham, Bristol, Liverpool (see title 
Education, Vol. XII., p. 91, note (/) ), and Wales (University of Wales 
(Medical Graduates) Act, 1911 (1 & 2 Geo. 5, c. 43), s. 4) has the right to 
nominate a member. 

Note ( s ).—The Royal University of Ireland has been dissolved, and 
each of the newly constituted universities—the National University of 
Ireland and the Queen’s University of Belfast—is entitled to nominate a 
member (Irish Universities Act, 1908, s. 11 (2) ). For present position as 
regards Northern Ireland and Irish Free State, see Medical and Dentists 
Acts Amendment Act, 1927, s. 1, Sched., Pt. I. (2). 

Note (6 ).—There are now 5 direct representatives for England (Slat. 
R. & O., 1909, No. 91G ; 1931, No. 719). 

(See original volume.) 

Revision of Constitution as Regards Membership. 

Note (m). —See Par. 755, supra. 

(See original volume.) 

Who Keeps the Register. 

Text and Note (k ).—For the right of a person registered in the General 
Register to be registered in the Irish Free State Medical Registry, see 
Medical and Dentists Acts Amendment Act, 1927, s. 1, Schcd., Pt. I. (4)* 
(See original volume.) 

Entry on Register. 

Note (n). —As to removal from the register, see R. v. General Medical 
Council, infra. 

(See original volume.) 

Penal Jurisdiction. 

Note (< 7 ).—He is not entitled to have his name removed from^ the 
register on his mere request (R. v. General Medical Council, [1930] 1 K* B. 
562, C. A.). 
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791. 
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794. 
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797. 


798-807. 
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809-812. 

813. 

814. 


815-816. 

817. 


818 . 
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Absolute Power of General Medical Council. 

Note (t).—Delete the words in the text of this paragraph of the original 
volume : “ The Council . . . customary ” ; and sec Pars. 783, 784 of 
original volume ; Standing Orders of the General Medical Council, 1908, 
oh. xiv. (6), (9). 

(See original volume.) 

Erroneous Exercise of Functions. 

Note (n).—If any body, rightly convened and properly composed, is 
burdened with the discharge of some judicial or quasi -judicial duty affecting 
the rights, liberties or properties of a subject, and makes, as a result of a just 
and authorised form of procedure, a decision it has jurisdiction to make, 
that decision, if legal evidence be given in the course of proceeding adequate 
to sustain it, cannot in the absence of some fundamental error be impeached 
or set aside, save upon the ground that this body was interested or biased 
by corruption or otherwise, or influenced by malice, in deciding as it did 
decide (Thompson v. British Medical Association ( N.SAV. Branch ), [19241 
A. C. 764, P. C.). 

(See original volume.) 

Restoration of Name to Register. 

Note (m ).—For “ Ex parte C. .4. B. (1900), Times, 20th June,” read 
“ Ex parte C. A. B. (1900), Tunes, 21st June.” 

(See original volume.) 


Examining Body. 

Note ( s ). —As to Irish Free State, see Medical and Dentists Ads Amend¬ 
ment Act, 1927, 8. 1 (2), and Schcd., Pt. I. 

(See original volume.) 

Who are Entitled to be Registered. 

Note (h ).—The Universities of Birmingham (Birmingham University 
Act, 1900 (63 & 04 Viet. e. xix.), s. 9), Liverpool (Liverpool University 
Act, 1903 (3 Edw. 7, c. ccxxxii.), s. 10), and Wales (University of Wales 
(Medical Graduates) Act, 1911 (1 & 2 Geo. 5, c. 43), s. 3) must he added 
to the universities mentioned in the text of original volume. 

(See original volume.) 

Qualification for Registration as Foreign Practitioner. 

Note (i). —See Stat. R. & ()., 1916. Nos. 384, 620 (Straits Settlements, 
Manitoba); 1919, No. 1897 (Alberta) ; 1921, No. 1025 (South Africa). 

Application has been revoked in the ease of Belgium (1920, No. 2449) ; 
Saskatchewan (1926, No. 557) ; New Brunswick (1926, No. 1415) ; Ontario 
(1927, No. 1246); Quebec (1928, No. 248). 

(See original volume.) 

Women Take no Part in Government. 

See Sex Disqualification (Removal) Act, 1919. s. 1. 

Implied Undertaking as to . . Knowledge and Skill. 

Note (h). —By the Nurses Registration Act, 1919 (9 & 10 Geo. 5, c. 94), 
a General Nursing Council is constituted (s. 1, Schcd.), whose duty is to 
form and keep a register of nurses (s. 2), and make rules for certain pur¬ 
poses (s. 3 (1), (2) (a), (b) ). As to staff and expenses, see s. 4 ; as to fees, 
s. 5 (1) (b), (2) ; as to admission to register of persons trained outside the 
United Kingdom, s. 6 ; as to appeal to the Divisional Court (Stat. R. & 0., 
1923, No. 388) against removal from register etc., s. 7 ; as to penalties for 
unlawful assumption of title of registered nurse etc., s. 8, as amended by 

S. L. R. Aet, 1927. 

(See original volume.) 

Parties to Bring the Action. 

Note (h). —The personal representative may bring an action, set: 
Law Reform (Miscellaneous Provisions) Act, 1934, s. I, title Executors. 
See, further, Edgar v. Lamnut , | 1914] S. U. 277 (doctor held liable for 
negligence arising in flic course of the employment, and not in respect 
of breach of contract with the employer; and held, therefore that a 
married woman could properly sue, although flic doctor was employed 
by the husband). 1 " 

Liability of Hospitals and Public Institutions. 

Note Id).— Sco also Foote v. Shaw Stewart, [1912] 8. C. 69 • Lai-elle v 
atasgow Infirmary, [1932] a 0. 245; Reidford v. Aberdeen Magistrates, 
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823 . 
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825 . 

826 . 

827 . 

828 . 


829 . 

830 . 


831 . 


832 . 
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[1933] S. C. 276 ; cl. Davis v. London County Council (1914), 30 T. L. R. 
2/5 (education authority held not liable for negligence of medical practi¬ 
tioner) ; Vol. XXI., Par. 802, post. 

As to prevention of infection, see Vancouver General Hospital v. 
McDaniel. [1934] Y\. X. 171, P. C. (approved practice; no liability); 
Marshall v. Lindsey C. [1935] W. N. 32, 0. A. 

(See, original volume.) 


Manslaughter. 

Notes.— vSee cases cited in Vol. IX., Par. 1182, notes (m), (o), ante. 

(See original volume.) 


Implied Contract. 

Note (t»). r Ibere is a general practice amongst medical men, although 
no! a binding custom, not to charge the widow and children of a deceased 
medical man for attendance shortly after his death. If, therefore, a doctor 
intends to charge in such a case he must say so, and thus give the patient 
an opportunity of declining his services and of going to another doctor 
who will not charge (Corbin v. Stewart (1911), 28 T. L. R. 99). 

No Recovery by Unregistered Practitioner. 

Note (&).—See also Medical Act, 1858 (21 & 22 Viet. c. 90), s. 32. This 
sect. does not apply to an osteopath so as to prevent him from recovering 
fees for treatment as distinct from advice (Maenaghten v. Douglas , [1927] 
1 K. B. 292, follg. Hall v. Trotter (1921), 38 T. L. R. 30). 

Exemption from Jury Service etc. 

Notes (i), (k). The exemption from juries and inquests is rather as 
stated in Vol. XVIII., Par. 562 (xxi.), and authorised by Juries Act, 1870, 
s. 9, Sched., which to that extent amended the Medical Act, 1858, s. 35. 

(See original volume.) 

Not Privileged in Giving Evidence. 

Note (m). It is the duty of a medical man, who is informed by a 
patient that a crime has been committed, to communicate with the police 
or with the authorities in order that the evidence of the patient may be 
taken by a justice of the peace or a statement admissible in a court of 
law may bo made ; and in such a case the desire to preserve the con¬ 
fidential relationship which exists between the medical man and his 
patient must be subordinated to the duty which is cast upon every good 
citizen to assist in the investigation of a serious crime (per Avory, J.» 
in his charge to the grand jury at the Birmingham Autumn Assizes 

(1914), 49 L. Jo. 713). 

(See original volume.) 

Duty to Notify Certain Diseases. 

Text and Notes.— See, further, Vol. XXIII., Pars. 873—874, notes, 
post. 


Effect of Receipt of Fees. 

Text and Note (e).— See, instead, Local Govt, Act, 1933, s. 123, Vol 
NIX., Par. 565, ante. 


(See original volume.) 

Early Notification of Births. 

Text and Notes (h), ( k ). —The local authority is the B. C., U. D. C., 
R. T>. 0. or C. C. (other than L. C. C.) (Notific.ation of Births Act, 1907, 
s - 2 (4) ). The Act was extended to all areas in which it was not in force 
by the Notification of Births (Extension) Act, 1915, s. 1 ; in case of an area 
for which it could be adopted either by the U. D. C. or R. D. C. or C. C., 
the Act took effect as if adopted by the C. C. (ibid.). 

\Y here the Act has been adopted by a C. C., the D. C., or where adopted 
by the D. C. the C. C., may apply to the M. of H. for an order declaring 
that the Act shall take effect as if adopted by the D. C. or C. C., as the case 
may be (ibid., s. 2 (4) (b) ). The M. of H. may make this order notwith¬ 
standing that no such application has been made (Local Govt. Act, 1929, 
s. 61 (1) ). An order under the proviso may be revoked and the C. C. or 
D. C., as the case may be, again become the authority (ibid., s. 61 (2) ). 

As to maternity and child welfare, see Vol. XXIII., Pars. 963—965, III., 
post. 

Death Certificates. 

Note (o). —The practitioner must- now forthwith send the certificate to 
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the registrar and give to the informant written notice in prescribed form 
of the signing of the certificate ; except in case of inquest, the informant 
must deliver the notice to the registrar (Births and Deaths Registration 
Act. 1926, s. 6 (2)). 

Note (p ).—Certificates must be in prescribed form (s. 6 (1)). As to 
forgery, see Vol. IX., Par. 1439, ante. 

(See original volume.) 

Burial of Remains. 

Note (/).—See, further, Anatomy (England and Wales) Order, 191G 
(Stat. R. & 0., 1916, No. 454). 

(See original volume.) 

Practice by Unqualified Persons not Prohibited. 

Note (?i).— The treatment of venereal disease by unqualified persons in 
certain areas is prohibited by Venereal Diseases Act. 1917, s. 1 ; see also 
R. v. Shadforlh , R. v. Wilson (1919), 63 Sol. Jo. 799, C. A. 

For areas, see Stat. R. & 0., 1917, Nos. 763, 1376; 1918, No. 498; 
1919, Nos. 4, 1194 ; 1920, No. 32 ; 1925, No. 33. 

What amounts to an Offence. 

Note (/).—The addition of “ physician and surgeon ” in “ osteopathic 
physician and surgeon” is an offence (Whitwell v. Shakesby (1932), 96 
J. P. 307). 

(See original volume.) 

Members of Society. Student-associates. 

Text and Notes (o), (r), (s). —Repd. Membership is by virtue of 
registration and no longer by election (Pharmacy and Poisons Act, 1933, 
s. 1(1), (5) ), but this does not apply to honorary or corresponding members 
(s. 1 (8) ); “ pharmacist” means a pharmaceutical chemist or a chemist 
and druggist (s. 29). 

Powers of Council as to Bye-laws. 

Note (/).—The Privy Council may nominate 3 additional members 
for a fixed period (ibid., s. 4). 

Note (u).— Confirmation by special general meeting is not now required 
(ibid., s. 5, Sched. 111.). 

Duties of the Society. 

Note (6 ).— See Jenkin v. Pharmaceutical Society of Great Britain, [1921] 
1 Ch. 392 (ultra vires acts : injunction). 

(See original volume.) 


The Registrar. 

Note ( i ).—Except as directed bv the Council, the register of members 
is no longer kept (Pharmacy and Poisons Act, 1933, s. 1 (6) ). A certifi¬ 
cate of registration is issued without fee to a registered pharmacist; for 
penalties on failure to surrender or on forgery, etc., of certificates, see s. 2. 


Who May be Registered. 

Note (/).—After the first year on the register a retention fee is payable, 
see ibid., s. I (2)—(4), (7). 

Note (m). —Repd. ; see Par. 874, supra. 


Certificate of Membership. 

Note (/>).—See Par. 880, supra. 


(See original volume.) 

Erasure of Names from the Register. 

Text and Notes. —Repd. The Statutory Committee, consisting of 
6 persons, 1 (the chairman) with legal experience appointed by the 
P. C. and 5 by the Council (see s. 6, Sched. I. (proceedings) ) has power 
to remove from the register on conviction of a criminal offence or for mis¬ 
conduct and may restore a name (s. 7). See also s. 11, infra. 


Duties, etc. 

Text and Notes. —Repd. Authorised Sellers of Poisons. —A registered 

pharmacist is an authorised seller of poisorus if each of his shops is under 
Ills personal cont rol or that of another registered pharmacist, and the name 
and certificate of registration of the controller is conspicuously exhibited 
(ibid., s. 8). 

A body corporate is an authorised seller if the business is managed bv 
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a registered pharmacist not acting for another body—the registrar must 
have notice whether he is a member of the board—and each shop is man¬ 
aged by a registered pharmacist, whose name is, as supra , exhibited 
(s. 9 (1) ). As to use of descriptions, see s. 9 (2). For power of the 
Committee lo disqualify on conviction or to remove the disqualification, 
sec s. 9 (3), (4). Put where the offence arises out of an act or omission of 
an employee they must not direct disqualification unless satisfied that the 
ownei connived at it or had, or ought to have had, knowledge of similar 
offence during the previous 12 months or of a continuing offence, or in 

ea>e <ff a. criminal offence under Pharmacy Acts had not used due diligence, 

sec s. I 1. , p t Q 

< hi the old law it has been held that an isolated sale by an assistant not 
in I he presence of the qualified person is no offence {Linstead v. Simpson, 

1192<] P. C. (J.) 101). The qualified person may conduct his business by 
instructions to others and taking a personal part only to a limited extent. 
Whether there is an infringement is a question of degree and of fact 
(Pharmaceutical Soc. of Gt. Britain v. Fuller (1932). 90 J. P. 422, C. A.). 

W here an authorised seller dies or becomes of unsound mind or bankrupt, 
or enters into arrangement with his creditors, his representatives may carry 
on the business for a limited period, see s. 10. 

Registration of Premises.—The seller must register all his premises for 
the retail sale of drugs (s. 12 (1) ). An application must be made to the 
registrar of the Council in the prescribed manner and the prescribed fees 
paid. An annual retention fee is also payable. On default, the premises 
. ^ 1 from the register. Registration becomes void 14 days 

after change of ownership (s. 12 (2)—(8) ). 

Each January the seller must send to the registrar a list of all his retail 
drug shops and the pharmacists in charge (s. 13). 

Directions by Statutory Committee.—Notice of a direction or refusal 
under the Act, Pi. I., must he given to the person concerned and sent to 
his registered address or served on the corporate body (s. 14 (1) ). As to 
time when it takes effect, see. s. 14 (2). 

An aggrieved person may within 3 months of the notice appeal to the 
Div. ft. whose order is final (s. 14 (3), (4) ; Ord. f>9, r. 19). 

The registrar must alter flu* register to give effect to a direction or order 
(s. 14 (5) ). 


892 . 


893 . 

894 . 

895 . 


Wrong Assumption of Title. 

Note (r).—For “ as held ” in line 4 of this note, read “ was held.” 
r J ext and Notes. —See, instead, Pharmacy and Poisons Act, 1933, 
s. 3(1); the use of a title, emblem or description reasonably calculated to 
suggest qualification is unlawful; pharmacy ” is an example, see s. 3 (2). 


Recovery of Penalties. 

r I ext and Notes.— Repd. For summary fines, see ibid., s. 3 (3); these 
are payable to the society if they instituted the proceedings (s. 24 (4) ). 

(Sec. original volume.) 


Prohibition of Titles unless Registered. 

Text and Notes. — By the Dentists Act, 1921, s. 1 . any one is prohibited 
from practising or holding himself out, either directly or by implication, 
as practising or being prepared to practise dentistry unless he is registered 
under the Dentists Act, 1878. Infringement of this provision (which does 
not apply to registered medical practitioners (s. 1 (3) (a) ), extraction of a 
tooth by a registered chemist in an urgent case (s. 1 (3) (b) ), performance of 
minor dental work in a public dental service under the supervision of a 
registered dentist (s. 1 (3) (c) ) may involve, on summary conviction, a 
fine of £100 (s. 1 (2) ). The practice of dentistry is deemed to include the 
performance of any such operation, and the giving of any such treatment, 
advice, or attendance, as is usually performed or given by dentists, and any 
person who performs any operation or gives any treatment, advice, or 
attendance on or to any person as preparatory to or for the purpose of or 
in connection with the fitting, insertion, or fixing of artificial teeth ^ 
deemed to have practised dentistry within the meaning of the Act (s. 14 (2)). 

For the constitution of a Dental Board and the appointment of f* 
registrar, see s. 2, Sched. I. ; General Medical Council v. Waring , [1932] 
2 Ch. 115 ; for the powers and duties of the Board and registrar, see ss- » 
8, 9. For regns. which the Bd. are empowered by s. 7 to make, see Stat. 
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R. & 0., 1923, No. 1015, printed as amended to 1934, No. 1412.. The regns. 
providing for the removal of name from the register on failure to pay the 
retention fee are intra vires (Tattersall v. Sladen , [1928] Ch. 318). For the 
provisions as to exercise by the General Council of its functions under the 
Dentists Acts, see s. 16. 

For agreement between Gt. Britain, the Irish Free State and Northern 
Ireland as to the registration and control of dentists, see Medical and 
Dentists Acts Amendment Act, 1927, ss. 2, 3, Sched., Pt. II. 

Note ( k ).—See also Blain v. King, [1918] 2 K. B. 30 (statement by 
witness under examination). 

What Amounts to Taking a Title. 

Note (u). —See also Robertson v. Haw'kins (1912), 29 T. L. R. 32 (words 
and conduct implying that the person was registered); Blain v. King , 
supra. A registered dentist is entitled to use the description of dentist 
or dental practitioner, but must not use any description calculated to 
suggest that he possesses any qualification which in fact he does not 
possess (Dentists Act, 1921, s. 4). Thus a “ Dentist 1921 ” (admitted to 
the register in virtue of pre-1921 practice) may not call himself a “ dental 
surgeon ” (A.-G. v. Weeks, [1932] 1 Ch. 211, C. A.). 



898. 

899. 


Practice of Companies. 

Note (6 ).—See, further, R. v. Companies Registrar, Ex parte Bowen , 
[1914] 3 K. B. 1101 (“The United Dental Service, Ltd.,” held valid, on 
the ground that the words were a description of the acts to he performed 
and did not mean that the persons who could perform the services were 
qualified). 

A body corporate may carry on the business of dentistry provided it 
carries on no other business or some ancillary business and a majority of 
the directors and all the operating staff are registered dentists (Dentists 
Act, 1921 (11 & 12 Geo. 5, c. 21), s. 5). 


(See original volume.) 

Who may be Registered as a Dentist. 

Text and Notes. —As to the qualifications for admission to the register, 
see Dentists Act, 1921, s. 11 and s. 3, as extended by Dentists Act, 1923 ; 
also the regs. of the Dental Board, Par. 895, notes, supra ; Binns v. Dental 
Board (192-1), 40 T. L. R, 699 (construction of “ served during the war ”) ; 
as to appeal to the Divisional Court against refusal to register, see Dentists 
Act, 1921, s. 9, and Stat. R. <fc O., 1923, No. 388. 


900-902. (See original volume.) 

903. Contents and Form of Register. 

Note (o).— As to the appointment of a registrar to act under the Dental 
Board, see Dentists Act, 1912 (11 & 12 Geo. 5, e. 21), s. 2 (4) (7). 

904. Admissibility as Evidence. 

Text and Notes (0, (a).-—Regulations made by the Dental Board may 
be proved by production of a copy, printed by authority, or of a certified 
copy or extract j and any other document issued bv the Loaid may he 
proved by production of a copy or extract certified by the registrar or other 
authorised officer of the Board (Dentists Act, 1921, s. 15 (1) ). 

Note (?;).—As to proof of facts by a certificate from the registrar of the 

Dental Board, see ibid., s. 15 (2). 

905-910. (See original volume.) 

911. Application of Registration Fees. 

Text and Note (o).— See also Dentists Act, 1921, s. 10. 


912. Liability to have Name Removed. 

Note (r ).—“ Misdemeanour ” is not confined to an indictable offence, 
but includes an offence triable summarily (Pickup v. Denial Board of U.K., 
[1928] 2 K. B. 459). 

913. Incorrect or Fraudulent Entries. 

Text and Note ( s ).— The power is now exercised by the Dental Board 
(ibid., e. 8 (1) ). 

914-915. (See original volume.) 

916. Infamous or Disgraceful Conduct. 

Text and Notes.— Repealed. See, instead, ibid., s. 8 (1) (b). 


Laws of England Supplement. 
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917 - 918 . 

919 . 

920 . 


921 - 927 . 

928 . 


929 - 930 . 

931 . 


Power to Act by Committee. 

Text and Notes (b), (c).—Repealed; but see. as to the establishment 
and constitution of a Dental Board, Dentists Act, 1921, s. 2, Sched. I. 

(See original volume.) 

Restoration of Name to Register. 

I ext and Note (w). —The power to direct restora tion of any name or 
entry erased by the Council must not be exercised except upon a report 
made to the Council by the Board (see Par. 895, ante), and the power to 
restore an entry erased by the Board must be exercised by the Board 
(ibid., s. 8 (2) ) ; as to fees, sec s. 8 (3) ; appeals against removal from 
register or refusal to register, s. 9, and Stat. R. & 0., 1923, No. 388. 

(See original volume.) 

To Recover Fees. 

I ext and Notes (l), (in), (n). —This bar by s. 5 to the recovery of fees 
uas repd. by Dentists Act, 1921, Sched. II., and instead ibid., s. 1, pro¬ 
hibits (see Par. 895, ante) the practice of dentistry by unregistered persons 
and imposes a penalty. In view of this and the wide meaning of “ practice 
°f dentistry as given in s. 14 (2), these cases arc no longer applicable. 

(See original volume.) 

Constitution. 

Text and Notes (r), (5).— For repeal, see S. L. R. Act, 1927. The Acts 

are now the Midwives Acts, 1902—1926, the title of the Act of 1926 beiog 

altered by Nursing Homes Registration Act, 1927, Sched. All the powers 

of the Privy Council and of the Lord President were transferred to the 

Minister of Health by the Ministry of Health Act, 1919, s. 3 (1) (e). 

For the revision of the Board, see the Midwives Act, 1918, s. 1 ; Central 

Midwives Board (Constitution) Order (Stat. R. & 0., 1920, No. 2410); 

Central Midwives Board (Term of Office) Order, 1921, No. 765. 

As to the registration of nursing homes, see Vol. XXIII., Par. 963, notes, 
post. 


932. Powers as to Rules. 

Iext. As to (7), for further provisions as to suspension, see Midwives 
Act, 1918, s. 6, as amended by Midwives Act, 1926, s. 2 (1). Add, (8) 
wearing of badges (s. 4). 

933. Other Powers and Duties. 

I ext. The authority supplies all forms gratis to a midwife ; the Board 
may pay her expenses when required to appear in defence before them 
(Midwives Act, 1918, s. 7). The Board having decided on the removal 
from the roll, may prohibit her, subject to appeal, from attending women 
in childbirth in any other capacity (s. 8 (1) ). Within fourteen days she 

must surrender her certificate (s. 8 (2) ) and badge (Midwives Act, 1926, 
s. 4 (2) ). 

Note (t). —As to the meaning of the word “ misconduct,” see Stock v. 
Central Midwives Board , [1915] 3 K. B. 756. 

934. Approval of Rules. 

Note («).—See Stat. R. & 0., 1916, No. 469 ; 1919, No. 472 ; and Par. 
931, ante. 

935. Fees and Expenses. 

Note ( w ).— For an amendment with respect to finance, as well as for 
provisions as to the payment of the expenses of members and the publica¬ 
tion of an annual report, see Mid wives Act, 1918, ss. 2, 4, 5. 

936. Local Supervising Authorities. 

Text.— Where a D. C. have established a maternity and child welfare 
committee and employ a medical officer of health who is restricted from 
engaging in private practice, they may apply to the Minister to be made the 
local supervising authority. If after consultation with the C. C. (who may 
require a local inquiry) he is satisfied that they are in a position to discharge 
the whole of the functions of the authority he may direct they shall be the 
authority in place of the C. C. and provide for the defrayal of expenses, 
see Local Govt. Act, 1929, s. 62 (1), (2). He may, however, revoke the 
order and again constitute the C. C. the authority (s. 62 (3) ). 
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944. 
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Powers and Duties. 

Text. —As to (3), if the midwife is not herself in default she is entitled to 
recover from the authority such compensation for loss of practice as is 
reasonable in the circumstances of the case (Midwives Act, 1926, s. 2 (1) ). 
Add, (8) To aid the training of mid wives, whether within or without their 
area, and make grants for the purpose (Midwives Act, 1918, s. 11). (9) Pay 

for medical assistance called in by a midwife in case of emergency (s. 14 (1) ). 
The practitioner must claim within two months of the date on which he 
was called in and state the nature of the emergency (s. 14 (2) as amended 
by Act, 1926, s. 2 (2) ); the midwife must report each case, stating the name 
of the practitioner and nature of the emergency (s. 14 (3) ); the authority 
may recover the fee from the patient, husband or other person liable unless 
inability to pay by reason of poverty be shown (s. 14 (4) ). This does not 
apply to pregnant women who make arrangements with the authority, 
subject to sanction of the Minister, to pay the fee to them (Act, 1926, 
s. 2 (3) ). 


Delegation of Powers to Committees. 


Noth (It ).— Replaced by Local Govt. Act, 1933. ss. SO, 96. 


Delegation of Powers to District Councils. 

Text aud Notes (c), (d). —Repealed by the Midwives Act, 1918, s. 12. 


Restriction of Practice to Certified Persons. 

Text and Notes (e )— (g). —Substitute the following :—If any person, 
being either a male person, or a woman not certified under the Act, attends 
a woman in childbirth otherwise than under the direction and personal 
supervision (this recognises Davis v. Morris, [1923] 2 K. B. 508) of a duly 
qualified medical practitioner, that person, unless he or she satisfies the 
court that the attention was given in a case of sudden or urgent necessity, 
Is liable on summary conviction to a fine not exceeding £10. These provi¬ 
sions do not apply to a person who while undergoing training with a view 
to becoming a duly qualified medical practitioner or a certified midwife, 
attends a woman in childbirth as a part of a course of practical instruction 
in midwifery recognised by the General Medical Gouncil or by the Central 
Midwives Board (Midwives Act, 1902, s. 1 (2), as substituted by Mid wives 
Act, 1926, s. 1). 


(See original volume.) 

Publication. Contents. 

Note (7?). —The Board may divide the roll into two parts, one containing 
names supplied bv the authority in each January of all practising midwives, 
published annually ; the other the names of all others entitled to be on the 
roll, published every five years or less as the Minister approves (Midwives 
Act, 1926, 3 . 3(1) ). The Board may inquire as to change of residence or if 
still in practice ; in case of no answer, remove the name and cancel the 
certificate ; see s. 3 (2). 

Note (p). —There is now reciprocal treatment of midwives certified in 
other parts of His Majesty’s dominions (Midwives Act, 1918, s. 10). 

Copies of the Roll. 

Note (r).—Also a certificate under the hand of the secretary of the 
Board that the name of a woman has been removed from the roll is 
evidence that she is not certified under the Act (Midwives Act, 1918 (8 & 
9 Geo. 5, c. 43), s. 3). Where the name of a woman has been removed 
from the roll the Central Midwives Board must give notice of the fact to 
all local supervising authorities concerned (ibid., s. 13). 

(See original volume.) 

Decision of the Board as to Removal. 

Note (t). —The word “ misconduct ” in the Midwives Act, 1902 
(2 Edw. 7, c. 17), s. 3, is not limited to misconduct in the discharge of the 
duties of a midwife, but includes misconduct which in the opinion of the 
Board tends to unfit her for the discharge of the duties of a midwife, and 
the Board may remove a midwife from the roll because she is living what 
the Board may think an immoral life (Stock v. Central Midwives Board , 
supra). Each case must be dealt with on its own facts. It is essential 
that the Board should comply with its own rules, and the fact that 
evidence has been used in breach of the rules is in itself fatal (Stock v. 
Central Midwives Board , supra). See also Davies v. Central Midwives 
Board (1918), 88 L. J. (k. u.) 962. 
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946 . 

947 . 


948 - 952 . 

953 - 954 . 


955 - 962 . 

963 . 


964 - 971 . 

972 . 


973 . 

974 . 


Laws of England Supplement. 

■si* • -< ■ f yjti 

*<- • I x y 

Appeal. 

Note (a).—The appeal given by the Midwives Act, 1902 (2 Edw. 7, 
c. 17), s. 4, is not a limited right of appeal but is a rehearing, and the 
court is absolutely unfettered in any investigation which it may think it 
right to make in order to ascertain the merits (Stock v. Central Midwives 
Board and Davies v. Central Midwives Board , supra). 

Appellate Tribunal. 

Note (c).—T he court has power to hear further evidence by affidavit or 
oral evidence ( Stock v. Central Midwives Board and Davies v. Central 
Midwives Board , supra). 

(See original volume.) 

Governing Body. 

Text and Note (g). —The number will be 36, 4 being representatives 
of the Irish Free State elected in accordance with Veterinary Surgeons 
(frish Free State Agreement) Act, 1932, Sched., Par. 4. 

(See original volume.) 

Powers and Duties. . ' 

As to annual tee from members of the college, and its enforcement, 
and as to bye-laws by the college for the disposition of the money, see 
Veterinary Surgeons Act (1881) Amendment Act, 1920 (10 & 11 Geo. 5, 
c. 20), s. 2. 

(See original volume.) 

Removal of Name from Register. 

Note (c ).—As to persons also registered in the I. F. S. Veterinary Register, 
see Veterinary Surgeons (Irish Free Stale Agreement) Act, 1932, Sched., 
Par. 7. 

(Sec onginal volume.) 

Statutory Offence. 

Note (b ).—As to companies being liable for offences the same as 
individuals, see ibid., s. 4. 

What Amounts to an Offence. 

Note (d). —It is not illegal to describe certain premises as a “ canine 
surgery,” provided the person does not describe himself as a canine 

specialist (Roijal College of Veterinary Surgeons v. Kennard , [1914] 1 K. B. 
92). 

(See original volume.) 

Who may Sell Drugs. 

Dangerous Drugs.—The Dangerous Drugs Acts, 1920—1932, which 
regulate the importation, exportation, manufacture, sale, and use of 
dangerous drugs, have been passed to give effect to the Hague Convention 
of 23rd January, 1912, and the Geneva Conventions (No. 1) of 19th 
February, 1925, and (No. 2) of 13th July, 1931. 

Act, 1920, Pt. I. , which deals with raw opium, applies also to coca leaves. 
Indian hemp and resins from such hemp, see Act, 1925, s. 1. 

For definitions, see Act, 1920, s. 15 ; Act, 1925, s. 4 (medicinal opium) ; 
power to alter or revoke orders and declarations, see Act, 1932, s. 4. 

It is unlawful to import these drugs except under licence and into 
approved ports (Act, 1920, s. 1). 

There is a similar restriction on exportation (s. 2 ; amd. by Act, 1925, 
s. 2). 

For power to regulate production, sale, and distribution, see s. 3. 

For regs., see Stat. R. & O., 1921, No. 8G4 (sale etc.) ; amd. by 1922, 
No. 1086 ; 1923, No. 311 ; 1924, No. 1292 ; also 1928, No. 982 (application 
to coca leaves and Indian hemp). See also 1922, No. 298 (marking for 
exportation). 

Act, 1920, Pt. II., deals with prepared opium. Importation and exporta¬ 
tion are prohibited (s. 4) ; for penalty for manufacturing, having possession, 
or using, etc., see s. 5. 

Act, 1920, Pt. HI., deals with medicinal opium, morphine, cocaine and 
numerous other salts and derivatives; for list, see Act, 1920, s. 8 (1)> 
as replaced by Act, 1932, s. 1. 

As to calculation of percentages, see Par. 992, uote (l), post. 

For power to exclude preparations, see Act, 1925, s. 5. 
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New derivates and other drugs likely to prove harmful may be included 
by 0. in C. (Act, 1920, s. 8 (2): Act, 1932, s. 1 (2) ). 

Certain products mentioned in Act, 1932, s. 2 (1), infra , may also be 
included (s. 2 (2) ); codeine and dionin and their salts have been included 

(s. 2 (3); Stat. R. & 0., 1933, No. 800). 

Importation and exportation are prohibited except under licence (Act, 
1920, s. 6). 

For power to regulate manufacture and sale, see s. 7 ; Pharmacy and 
Poisons Act, 1933, s. 28 ; for regs., see Stat. R. Sc 0., 1928, No. 981 ; 1931, 
No. 300 ; 1932, No. 933 ; 1933, No. 1156 (codeine, dionin). 

See also Kingsbury v. Director of Public Prosecutions (1926), 96 L. J. 
(k. b.) 209 (administration of drug ; not confined to emergency and 
personal presence of a doctor not necessary); Strathern v. Ross, [1927] 
S. C. (J.) 70 (doctor delivered order forms marked “ for professional use 
only ” to his wife to procure drugs for herself : complaint held relevant) ; 
Davies v. Winstanley (1930), 95 J. P. 21 (reg. 11 ; register to be kept 1 at 
all times available for inspection " ; (1) this means at least during business 
hours ; (2) the manager of a co. may be liable). 

Trade in and manufacture of products obtained from the phenanthrene 
alkaloids of opium or eegonine alkaloids of the coca leaf are prohibited, 
see Act, 1932, s. 2(1). 

As to the application of the Customs Acts, see Act, 1920, 8. 9. 


Inspection.—For the power of a constable or other authorised person 
to enter premises of a producer, manufacturer, seller or distributor of these 
drugs and inspect any books or documents relating to dealings in such 
drugs, and to inspect stocks, see s. 10 (1) as amended by Dangerous Drugs 
and Poisons (Arndt.) Act, 1923, s. 1 (2). If a justice of the peace is satisfied 
by information on oath that there is reasonable ground for suspecting that 
any drugs to which the Act applies are, in contravention of the Act or 
regulations made thereunder, in the possession or under the control of any 
person in any premises, or that any document directly or indirectly 
relating to or connected with any transaction or dealing which was, or 
any intended transaction or dealing which would if carried out he, an offence 
against the Act, or in the case of a transaction or dealing earned out or 
intended to be carried out in any place outside Great Britain, an offence 


against the provisions of any corresponding law (see s. 6 (2), extended to 
provisions of Geneva Conventions, sujrra, by Act, 1932, s. 3) in force in that 
place, is in the possession or under the control of any person in any pre¬ 
mises, he may giant a search warrant authorising any constable named 
in the warrant, at any time or times within one month from the date of the 
warrant, to enter, if need be by force, the premises named in the warrant, 
and to search the premises and any persons found therein, and, if there is 
reasonable ground for suspecting that an offence against the Act has been 
committed in relation to any such drugs which may he found in the pre¬ 
mises or in the possession of any such persons, or that any document which 
may be so found is such a document as aforesaid, to seize and detain those 
drugs or that document, as the case may ho (Act, 1920, s. 10 (1 a), as 
enacted by Act, 1923, s. 1 (1)). As to obstruction of the authorised 
persons, and concealment of books, stocks, drugs or documents, sec Act, 
1920, s. 10 (2), and Act, 1923, s. 1 (2). 


Licences may be issued by a Secretary of State, and on such terms as he 
thinks proper (Act, 1920, s. 12). 

Offences and Penalties.—See s. 13 (1), (2), (2a), (2b), (2c), as enacted 
by Act, 1923, s. 2 (1) ; R. v. Yasukichi Miyagawa , [1924] 1 K. 13. 614, 
C. C. A. (1921, reg. 3 : an offence committed where prisoner received 
shipping documents here, though drug procurer! was not here or intended 
to be here). As to the time within which proceedings must be brought, 
see Act, 1920, s. 13 (3), which applies also to proceedings for attempting 
or soliciting or inciting another person to commit an offence (Amend¬ 
ment Act, s. 2 (2) ). Imprisonment for non-payment of a fine may be 
ordered to commence at the expiration of any term of imprisonment 
imposed for the same offence in addition to the fine (Amendment Act, 
s. 3 (b) ). For the power of a constable to arrest without warrant see Act 
1920, s. 14. 

The onus of proving possession of a licence or authority lies on the 
defendant (R. v. Scott (1921), 86 J. P. 69). It is unnecessary to negative 
by evidence any licence, authority, or other matter of exception or defence • 
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975 . 


976 . 


977 . 


978 . 


979 . 

980 . 


981-982 

983 . 

984-985 

986 . 


the burden of proving any such matter lies on the person seeking to avail 
himself thereof (Amendment Act, supra , s. 3 (a)). 

Therapeutic Substances. —The Therapeutic Substances Act, 1925, 
provides for the regulation of the manufacture, sale and importation of 
therapeutic substances. These are specified in Sched. I. (vaccines, sera, 
toxins, salvarsan, insulin etc.), but others, being substances the purity or 
potency of which cannot be adequately tested by chemical means, may be 
added (s. 1). No person (other than a medical practitioner preparing for 
his own patient or for another practitioner for an individual patient, see 
s. 2 (5) ) may manufacture these substances except under licence from the 
licensing authority (the Minister of Health). Applicants must satisfy the 
authority that the conditions of manufacture and premises comply with 
the regulations. A licence lasts for the prescribed period, but may be 
revoked subject to appeal to the Div. Ct. (ss. 2 (1)—(4), 7; Ord. 59, 
r. 19). Importation is prohibited unless the substance satisfies the pre¬ 
scribed standard of strength, purity and quality, or is consigned under 
special licence to a research worker, see s. 3 (1), (2). The Customs Acts 
(see Yol. X XIV., p. 5S7) are made applicable by s. 3 (3). 

For offences and penalties, see s. 6. 

The Minister of Health, Secretary for Scotland, and Minister for Home 
Affairs, N. f., form a joint committee which is assisted by an advisory 
committee appointed by them and certain medical and other scientific 
bodies, see s. 4. For regulations which they have made under s. 5, see 
Slat. R. & 0., 1931, No. 633. 

The Act came into operation 6th August, 1927 (s. 8 (2) ; Stat. R. & 0, 
1927, No. 367). 

Medicines of the Pharmacopoeia. 

Text and Notes. —Repd. 

Subject to Duty. 

Note (r).—These duties, doubled by Finance (No. 2) Act, 1915, s. 11 (1), 
were continued from year to year to 1st August, 1927, and by Finance Act, 
1927, s. 2, continued until otherwise determined. 

“ Proprietary Medicine.” 

Note (c).—S ee Knoll v. Renshaw, [1916] 1 K. B. 700 (issue of price list 
by wholesale chemists to retail chemists, but not to the public, describing 
one of their preparations : the preparation was held out or recommended 
to the public within the Medicines Stamp Act, 1812, Sched. 

Note ( d ).—See also Adam v. Zomogen Food Products , [1929] S. C. (J.) 22 
(question whether the preparation was a “ medicine ” or “ food ”). 

Unmixed Drugs. 

Note (g ).—See also Knoll v. Renskaw , supra (a preparation was sold 
consisting of 25 per cent, of an entire drug, 25 per cent, of milk sugar 
which did not affect the medicinal property of the entire drug, although 
it might be a laxative, and 50 per cent, of starch, which had no medicinal 
effect: held that the drug was not vended entire). 

Note (h ).—The properties of A (made up according to B) are not known 
by reason of B being known, unless it is also known that A and B arc the 
same ( A.-G . v. Lewis and Burrows, Ltd. , [1932] 1 K. B. 538). 

(See original volume.) 

When Required. 

Note (1c ).—See also Customs and Excise Commissioners v. Kuhlentna 
(1912), 76 J. P. (Journal) 617 (exposing proprietary medicines withou 
Government wrappers). 

(See original volume.) 

Provision of Wrappers, Labels etc. 

Note (r).—See also A.-G. v. Lewis and Burroivs , Ltd., supra. 

(See original volume.) 

Offences and Penalties. „ „ , 

Note (e). —See, further. Customs and Excise Commissioners v. Kuhlenttuu, 
supra. 
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Penal Proceedings. 

Text and Notes (k). (?)•—This was replaced by Inland Revenue Regula¬ 
tion Act, 1890, s. 21 ; the limitation is six months as provided by Excise 

Act, 1848, s. 3. 


Poisons. 

Text and Notes. —Repd. The Act, infra , ss. 1, 2, 4, 6, 16, 17, 26, 
Scheds. I., 11. and III. (part) are in operation (Stat. R. & 0., 1933, 

No. 806). 

Poisons Board. —For constitution, see Pharmacy and Poisons Act, 1933, 
s. 16, Sched. II. 

Poisons List —The Bd. prepare this list for the approval of the Secretary 
of State. It consists of Pt. I. (poisons sold only by authorised sellers), 
and Pt. II. (sold by authorised sellers or by persons on the local authority’s 
list, see infra ) ; Pt. II. is restricted to those poisons in common use 
(not for human ailments), for obtaining which the public should have 

adequate facilities, see s. 17. 

Sellers of Poisons.—These are (1) authorised sellers, see Par. 8S9, ante ; 
(2) others (unqualified) on the local authority s list. _ 

Every local authority (the common council of the City of London, 
Mctr. B. C., C. C., and C. B. C. ; s. 29) must keep a list of persons entitled 
to sell poisons in Pt. II. with particulars of the premises (s. 21 (1), (3) ). 
Fees are payable for entry and annual retention on the list (s. 21 (4), (7) ). 
An application must be in prescribed form. The authority may refuse 
or remove an entry for non-payment of fees, or if they think for reasons 
relating to him personally (see s. 21 (7) ) or to his premises the applicant is 
not lit to be on the list (s. 21 (1) ). An appeal lies to Q. S. (s. 21 (2) ). 

A person on the list if convicted of a criminal offence may as part of 
his sentence be disqualified by the court for a specified period (s. 21 (5) ). 

If he uses a title or description reasonably calculated to suggest that 
he is entitled to sell a poison other than that which he is entitled to sell he 
is liable to a summary line (s. 21 (8) ). 

Restriction on Sales—It is unlawful for any person to sell a poison— 

, a ) i n pt. 1. unless lie is an authorised seller and the sale is effected on 
registered premises (sec Par. 889, ante) and by or under the 

supervision of a registered pharmacist; 

(b) in Pt. 11. unless either he is an authorised seller on registered 
premises or he is on the local authority’s list and the sale is on 

the listed premises ; 

(o) in Pt. 1. or 11. unless labelled with name, proportion, the word 
“ poison,” the name of seller and address of the premises where 

sold (s. 18 (1) ). 

It is unlawful to sell a poison in Pt. I. unless the purchaser is either 
certified in the prescribed manner or known to the seller or one of his 
pharmacist employees at the premises to be a person to whom the poison 
may be properly sold. The seller must not deliver it until he has made t he 
prescribed entry in his poison book and 1 he purchaser has signed it (s. 18 (2)). 

There are exemptions in regard to medicines provided details (N. H. 1. 
prescriptions excepted) are entered in a book (s. 19); also as to wholesalers, 
exporters, doctors, dentists, veterinary surgeons, hospitals and approved 
institutions, persons requiring poisons for their trade or treatment of em¬ 
ployees, the Crown, local authorities, education and research workers (s. 20). 

Sales by automatic machines are unlawful (s. 22); this overrides 
Pharmaceutical Sue. v. 11 atkimion, [1931J 2 Iv. B. 323. 
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Rules and Orders.—For power to make rules which must be laid before 
Parliament (s. 26), see s. 23. 

Proceedings and Penalties.—The time limit for summary proceedings 
is 12 months after the offence, or in case of institutions by the Secretary of 
State, either that period or 3 months after date of knowledge of sufficient 

evidence to justify a prosecution (s. 24 (3) ). 

A certificate by a public analyst is evidence of matters stated therein 

(s. 24 (5) ). 

In proceedings for sale, exposure or supply of a poison elfected by an 
employee, it is no defence that he acted without the employer’s authority, 
and any material fact known to the employee is deemed to have been known 
to the employer (s. 24 (2) ). 
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988 

(contd.). 


989 - 998 . 


For fines for contravention of Pt. II. (ss. 15—22), see s. 24 (1). These 
are payable to the Society if it institutes the proceedings (s. 24 (4)). 

Enforcement Of Act.—To secure compliance by registered pharmacists 
and authorised sellers inspectors are appointed by the Society with the 
approval of the P. C. They have power to enter on registered premises, 
to enter any premises suspected of a breach relating to poisons, and in 
either case examine, inquire, take samples, etc. (s. 25 (1)—(4), (10)). 

To secure compliance by others with Pt. II., the local authority appoint 
inspectors who may be the Society’s inspectors and they have powers 
similar to the above (s. 25 (5), (G) ), and may institute and conduct summary 
proceedings (s. 25 (7) ). 

If a person wilfully delays, obstructs, refuses samples, fails to give 
information (s. 25 (8) ), or, where he appears to be a retailer of drugs, the 
name of the owner, he is liable to a summary fine (s. 25 (9) ). 

An authorit} T ’s expenses under the Act are defrayed out of the general 
rate or as genera) county expenses as the case may be (s. 27). 


The above provisions are substituted as from the appointed day (ibid., 
s. 15, Sched. III.). 
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999- 

1000. 

1001. 

1002. 


1003 . 


1004 . 


1005 . 


1006 . 


1007 . 


1008 . 


1009 . 


1010. 


METROPOLIS. 


1011 - 

1012 

1013 . 

1014 - 

1018 . 


# 

(.See original volume.) 

London County Council. 

Note (J).—For repeals, see Local Govt. Act, 1929, belied. aIL 

Transfer of Powers of Metropolitan Board of Works. 

Note (k) —For transfer as to embankments, exclusive of repair and 
lighting, see Stat. R. & 0., 1933, No. 114 ; 1934, No. 523, infra. 

Note (m ).—As to exemption of metropolitan and suburban commons 
from acquisition by the Forestry Commissioners, see Forestry Act, 1J1J 
(9 & 10 Geo. 5, c. 58), s. 7 (3). 

Conferred Powers. T r r 

Text —The M. of H. may transfer or delegate functions of the L. L. u 
to metropolitan B. Cs. except functions transferred to them under Local 
Govt. Act, 1929, Pt. I. (see title Poor Law, post), see ibid., s. 64. lor 

transfer, see Stat. R. & O., 1933, No. 114. 

Note (c).—F or transfer, see ibid. 

Investigations. 

Note (»).—The London County Council has power to contribute sums 
not exceeding £100 per annum towards the expenses of any association, 
conference or congress dealing with any matter connected with any 
service of, or of general interest to, the Council (London County Council 

(General Powers) Act, 3912 (2 & 3 Geo. 5, c. civ.), s. 30). 

Places of Historical Interest. 

Note (A).-Seo also London County Council (General Powers) Act 
1913 (3 & 4 Geo. 5, c. ci.), as. 12, IS (provision for contribution of £30,000 

towards acquisition of the Crystal Palace). 

^Note (k).— See, further, Land Settlement (Facilities) Act, 1919 (9 & 10 
Geo. 5, c. 59), ss. 22 (2), 24. 

Disused Burying Grounds. 

Note (/)._See also London County Council (General loveis) Act, 

1913 (3 & 4 Geo. 5, c. ci.), s. 8 (removal of human remains from within 

the area of the metropolitan borough of Southwark). 

Ambulances. 

Note (n).—Sec also London County Council (General loucis) Act, 
1913 (3 & 4 Geo. 5, c. ci.), s. 15 (agreement with various local authorities 

as to ambulance services). 

Rivers Thames and Lea. 

Note ip).— Sec, further, London County Council v. 1 art of London 
Authority, [1914] 2 Ch. 302, cited in title Sewers and Drains; for the 
infringement of private rights, see Jxmdon County Council v. Prices 

Candle Co., Lid. (1911), 75 J. P. 329, H. L. 

Miscellaneous Powers. 

Text _As to powers in respect of massage establishments, see L. L. O. 

(General Powers) Act, 1920 (c. lxxxix.), s. 12 ; Dale v. London County 

Council, [1917] 1 K. B. 808. * , 

Note {d ).—A lodging-house in which there is no community of eating 

or sleeping accommodation is not a common lodging-house within the 

meaning of the L. C. C. (General Powers) Act, 1902 (c. clxxiii.), ss. 46, 51, 52 

( L. C. C. v. Hankins, [1914] 1 K. B. 490;. 

Note {g ).—As to what classes of agencies require registration, see 

Lecture League, Ltd. v. L. C. C. (1913), 108 L. T. 924 (society for the supply 
of lectures must be registered). As to notice of appeal from refusal of 
registration, see Edelsten v. London County Council, [1918] 1 K. B. 81. 

Note (m)._See also London County Council (General Powers) Act, 

1912 (2 & 3 Geo. 5, c. civ.), s. 29. 

(See original volume.) 

Extent of the City. 

Note (c).—T he sub-sect, is replaced by Education Act, 1921, s. 170 (22). 
. (See original volume.) 
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PARAGRAPH 

NUMBERS. 

1019 . 


1020 - 

1021 . 

1022. 

1023 . 


1024 - 

1026 . 

1027 . 


1028 - 

1030 . 

1031 . 

1032 - 

1033 . 

1034 . 


Metropolitan Boroughs. 

Note (r).—As to the discontinuance of separate accounts under the 
Thames River Steamboat Service Act, 1904 (c. cciii.), s. 26, see L. C. C. 
(General Powers) Act, 1912. (c. civ.), s. 26. 

(See original volume.) 

Sanitary Powers. 

Note (h). —And see Rats and Mice (Destruction) Act, 1919, s. 2. 

Powers as “ Local Authority ” etc. 

Text. —As to the maintenance of war memorials, see War Memorials 
(Local Authorities’ Powers) Act, 1923 (13 & 14 Geo. 5, c. 18), and Vol. 
XXIII., Par. 723. post. 

(See original volume.) 

Education. 

Note (e). —Now Education Act, 1921, ss. 36, 18 (5). 

Overseers. 

Note (g). —See title Elections, Par. 39S, ante. 

(See original volume.) 

Education Expenses. 

Note (6).—Now Education Act, 1921, s. 122 (1). 

Notes (c), (d). — Ibid., s. 41 (3). 

(See original volume.) 

Duties and Powers of Sanitary Authorities. 

Note (n).—See also R. v. Chapman , Ex parte Arlidge, [1918) 2 K. B. 
298 (ratification of chairman’s acts). 


1035 . 

1036 - 

1037 . 

1038 . 


1039 . 


Defaulting Authority. 

Note ( q ).—See London County Council v. Bermondsey Borough Council, 
[1915] 3 K. B. 305, Vol. XXIII., Par. 1149, note (m), post. 


(See original volume.) 

Port of London. 

Note (b ).—Now Port of London (Consolidation) Act, 1920 (c. clxxiii.) 
s. 461. 

Note (d ).—See ibid., Sched. T. 


The Port of London Authority. 

Note (e). —For these and further powers, see now Port of London 
(Consolidation) Act, 1920. 

Note (/).—Now ibid., s. 1 (1). 

Note (g). —Now ibid., s. 1 (3)—(6), (8), Sched. II. ; for regs., see Stat. 
R. & O., 1930, No. 331 (registration of voters); No. 332 (method of 
election) ; for form of accounts, see 1929, No. 212 ; 1933, No. 329. 

Note [l ).—See, further, Smeed, Dean <£? Co., Ltd. v. Port of London 
Authority, [1913] 1 K. B. 226, C. A. (registration of barges sailing outside 


the limits of the Port of London Authority). 

Note (m). —See now Port of London (Consolidation) Act, 1920. ® 

provisions of the London County Council (General Powers) Act, 

(c. civ.), Pt. II., relating to the registration and regulation of petro eum 
oil depots, do not apply to premises within the Port of London belonging 
to or occupied by the P. L. A. (ibid., s. 11). As to the right of the r. • • 

to weigh goods at the docks and to provide weighing machines, see S' 
Loi\don Authority v. Cairn Line.of Steamships, Ltd., [1913] 1 R- • /m 
As to the investment of the Reserve Fund of the Authority, Stat. K. 

1914, No. 1. p . r 

As to right of appeal from refusal to grant licence, see K. 

London Authority , Ex parte Kynoch, Ltd., [1919] 1 K. B. 176> G. • 

The words “ as soon as practicable ” (now in the Consolidation . c » > 

s. 20) mean “ as soon as practicable having regard to the requireme 
navigation,” and not in respect to the convenience of inert 1£ J n ^ . 

desire to tranship (Anglo-American Oil Co., Ltd. v. Port of Lorn on u „ ’ 

[1914] 1 K. B. 14). For the meaning of the dock expression du ’‘ 
The Katherine (1913), 30 T. L. R. 52. As to exemption from V OTl f , 

the transhipment of oil in bulk, see ibid. ; British Oil and a 'e ‘ • 

v. Port of London Authority, [1914] 3 K. B. 1201, C. A. ; affirmed^ nom. 
Port of London Authority v. British Oil and Cake Mills, Ltd., [IJ y J • ‘ 

993 (“ coastwise ” held to mean a voyage between places on the coa> 

no 



PARAGRAPH 

NUMBERS. 

1039 

(contd.). 


XX 


1039—1070 


the United Kingdom in contrast to beyond the seas, and the w °^ 7 

sea only ” in the context “ for the purpose of being conveyed by sca ° n > 
held to exclude any substantially inland or overland transit whether by 

By L. R. A., 1925, s. 97, where it appears to the Land Registrar that any 
land within the jurisdiction of the Port of London Authonty, application 
for registration whereof is made to him comprises foreshore, be shaU not 
register an estate in the land unless and until he is Bat f^dthat atleas 
one month’s notice in writing has been given to the Authonty , but this 
does not apply to the registration of an estate with a possessory title or 

with a good leasehold title. 


1040 . 


1041 - 

1042 . 


The Port Sanitary Authority. 

Note (o).-Seo also London Port Sanitary Authority (Additions 
Powers) Order (Stat, R, & 0„ 1922, No. 781); London L. C. (General 
Powers) Act, 1932, s. 11 ; Stat. R. & O., 1933, No. 803. 


1043 . 


1044 . 

1045 . 


1046 . 


1047 - 

1048 . 

1049 - 

1051 . 


1052 . 

1053 . 


1054 - 

1058 . 

1059 . 


1060 - 

1062 . 

1063 . 


The Metropolitan Asylums District. 

Text and NoTES.-See, instead, Vol. XXII., Pars. 1160-1162, notes, 
post. 

Central (Unemployed) Body for London 

Text and Notes.— Repd. by Local Govt. Act, 1929, s. 12, Stat. R. 0., 
1930, No. 196. 

(See original volume.) 

The Conservators. 

Text and Note (a).-Repd. There are 31 members appointed b> the 

\t nf a x, f? m B of T (1), M. of T. (2), P. L. A. (1), M. W. B. (2), 

L C C' (I) City (?)'. various C. Cs. (16), Oxford and Reading (1 each), 
and various local councils (2 by each of two groups of councilsi acting 
through joint committees ; for constitution and proceedings see Stat. 
t> oT n inoj ]^o 15); also 3 additional members appointed by the 

Minister'after^"consultation with the internal drainage bds., see Land 
Drainage Act, 19.30, s. 79 (2), Schcd. VI. 

F Note" R) 4 — See also It. v. Port of London Authority, Ex parte Kynoch, 
Ltd.. [1919] 1 K. B. 176, C. A. 

(See original volume.) 

^Text and Notes.— .Sec, instead, Vol. XXII., Pars. 1155, 1101, 1160— 
1162, notes, post. 

(See original volume.) 

Water Board. ., 

Note (r). —As to the superannuation of officers taken over on the coming 
into operation of the Metropolis Water Act, 1902 (2 Edw. 7. c. 41), sec 
Webster v. Metropolitan Water Board (1912), 76 J. 1.474. 

(See original volume.) 

F NOTe\ S / 0 S —Repealed by the London County Council (Finance Consolida¬ 
tion) Act, 1912, s. 48. As to the effect of the repeal, see ibid. 

(See original volume.) % 

Composition of the Council. _ 

i^ OTr (, v ) —See the Local Government Act, 1888, s. 40 (5), arad. by 
lei .resent at ion of tlie People Act, 1918, Schcd. VI., r. 5 ; thus the com- 

~ i ___1 ...UL 4 1 


lie presen union ui un- .. - —> * ’- , i 

position of the Council increases to correspond with the increase of the 
electoral divisions of the Metropolis. 

^ < 4 Ilk 


fMCClOrai Uivu>nHir> UI III'- 

Sec, further. L. C. G. (General Powers) Act., 1934 (c. xl.), ss. 31—33, 
3.'), 30. Par. 1102, post ; Stat. P. & O. 1934, No. 973 (acceptance of office). 


1064 . 


1065 - 

1070 . 


Notice and Summons. 

Note (i ).—For power to make standing orders, see L. (\ C. (General 
Powers) Act. 1934 (c. xl.). s. 29. 

(See original volume.) 
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1071 . 


1072 - 

1075 . 

1076 . 

1077 - 

1093 . 

1094 . 


Committees. In General. 

Note (a ).—See now L. C. C. (General Powers) Act, 1934 (c. xl.), ss. 19 
(general and special committees); 20 (finance); 21 (education); 22 
(mental hospitals); 23 (references to statutory committees); 24 (financial 
powers as to rates and borrowing not to be delegated); 25 (disqualification 
for membership); 26 (disability for acting if having pecuniary interest 
in matter). 

Text and Note (b). —Sec Rats and Mice (Destruction) Act, 1919, s. 2. 
(See original volume.) 

Election. 

Note ( s). —See now S. C. J. (Consolidation) Act, 1925, s. 223. 

(See original volume.) 

Appointments. 

Note (r).—As to the duties of the Secondary, see titles Juries, Vol. 
XVIII., p. 236 ; Sheriffs and Bailiffs, Vol. XXV., pp. 801, 802. 


1095 . 


1096 - 

1101 . 

1102 . 


Powers and Duties. 

Note (u). —See Rats and Mice (Destruction) Act, 1919, s. 2. 

Note (w ).—Now Education Act, 1921, s. 170 (22). 

Note (/).—As to the relaxation of bye-laws relating to buildings, see 
title Open Spaces and Recreation Grounds, Par. 1059, post. 


(See original volume.) 

Acceptance of Office. 

Text and Notes. —Sec, instead, L. C. C. (General Powers) Act, 1934 
(c. xl.), ss. 31, 34 (nomination and declaration of acceptance); M. B. C. 
Election Rules, r. 30a (declaration of acceptance) ; ss. 32, 34 (right to 
resign) ; 33, 34 (eligible for re-election) ; 35 (vacation of office by failure 
to attend meetings) ; 36 (proceedings against person acting when dis¬ 
qualified) ; 02 (travelling expenses); Election Rules, 1931-34 (Stat. 

R. & <)., 1931, No. 22 ; 1933, No. 1127 ; 1934, No. 963). 


1103 . 


1104 . 

1105 . 


1106 - 

1107 . 

1108 


1109 . 

1110 . 

1111 . 

1112 . 


1113 - 

1116 . 

1117 - 

1119 . 


Wards. 

Note (5). —This has been extended to include the power to alter the 
number of councillors of the borough and the apportionment among the 
wards, see Borough Councillors (Alteration of Number) Act, 1925, ss. 2, 3. 

(See original volume.) 

The Mayor. 

Note (b ).—The Act, 1907, s. 1 (1) (proviso), was repd. by Sex Disqualifica¬ 
tion (Removal) Act, 1919, Sched. 

Note (c). —Now Solrs. Act, 1932, s. 54. 

(See original volume.) 

Election of Councillor. 

Note (li). —Sec now Election Rules, supra. 

Note (k). —For property qualification, see now Representation o e 
People Act, 1918, s. 10. 

(See original volume.) 

Text and Notes (a), (b). —Repd. by Local Govt. Act, 1929, Sched. NIL 
(See original volume.) 

Proceedings at Meetings. . „ r c 

Text and Note (m). —After “ present ” read “ and voting ( 

(General Powers) Act, 1928 (c. lxxvii.), s. 31. , A r t 

For power to make standing orders, see L. C. C. (General owers 

1934 (c. xl.), s. 30. 

(See original volume.) 


Committees. _ . A . 193 ^ 

Text and Notes.—S ee, instead, L. C. C. (General Powers) > 

(c. xl.), s. 27 (appointment) ; s. 28 applying ss. 20—26 cited in 
ante, and s. 62 (travelling expenses). „ 

See also R. v. Chapman , Ex parte Arlidgc , [1918] 2 K. B. - ( 

tion of acts of chairman in urgent matter). 
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1120. 


1121 . 

1122. 


1123. 


1124- 

1127. 

1128. 

1129- 

1131. 

1132. 


1133 - 

1136 . 

1137 . 


1929 , 


bv 


Assessment Committee. , _ . . . 

Text and Note (q).— Bepd.; see, instead. Local Govt. Act, 
s. 18 (h), and Vol. XXIV., Par. 251, notes, post. 

Distress Committee. 

Text and Notes.—R epd. by Local Govt. Act, 1929, s. 12. 

County Rate. , , 

Note (6).—Repd., as the limitation on the rate was abolished 
Education Act, 1918, s. 7. 

The Rating Authority. m x . 

Note (»).—'The City (including the Inner and Middle Temples) is an 
assessment area, see Local Govt, Act, 1929, s. 18 (h), and Vol. XMV., 

Par. 251, notes, post. r* r* \t i yytt 

Text and Note (k ).—Guardians replaced by L. C. G., see Vol. AAil., 

Par. 1104, post. 

(See original volume.) 

Procedure. 

Note (i)—R epd. by L. C. C. (Finance Consolidation) Act, 1912, c. cv.). 
(See original volume.) 

^ TpxT^and Note («).—“ Other than . . . guardians ” ; repd. by Local 
Govt.' Act, 1929, Sched. XII. As to when a mandamus will lie to a council 

which refuses to obev a precept, see R. v. Poplar B. C. (ho. 1), 192. J 1 
K B 72, C. A., Vol. X., Par. 201, note (k), ante. V here a council fails to 

meet a precept, a receiver may be appointed on the application either of 

the authority issuing the precept or of the M. of H. (Local Authorities 

(Financial Provisions) Act, 1921, s. 2). 

Equalisation of Rates. ., 

Text and Notes.— The Act ceased to have effect on 1st April, D30 
(Lucal Govt. Act, 1929, s. 9S (4) ). 

Pnrnoses for which County Council may Borrow. 

No?fs (?)-(I).-Repealed by the London County Council (Finance 

Consolidation) Act, 1912 (2 & 3 Geo. 5, o. cv.), s. 48 

Text and Note (r).—Now Hsg. Act, 1925 , s. 84, the borrowing being 

under L. C. C. (Finance Consolidation) Act, 1J12. As to loans under the 

Small Dwellings Acquisition Act, 1899, see Act, 1912, ss. 7 (1), (2), ( ), ; 

], C C (Money) Act,, 1913 (c. lxxix.). 

Note (f).-Sce London County Council (Finance Consolidation) Act 
1912 (2 & 3 Geo. 5, c. cv.), ss. 7 (l)-(4), 8; London County Council 

(Money) Act, 1913 (3 & 4 Geo. 5, c. lxxix.). . « 

Note (a).-See also London County Counc.l (Money) Act 1912 (2 k 3 

Cleo 5, c. chi.), repealed by the London County Council (Finance Con- 

solidation) Act, 1912 (2 & 3 Geo. 5, c. cv.). As to the time from which such 

ronpal takes effect, see ibid., s. 48 (4). 

The London Council (Money) Act, 1889 (52 & 53 Viet. c. hi), and the 

London County Council (Money) Act, 1911 (1 & 2 Geo S o. cxiv. , were 
repealed by the London County Council (Finance Consolidation) Act, 1912 
nye. O fVn r, ov ) s 48 ; for provisions similar to those referred to in this 

note in original volume, see ibid., ss. 7 (1), (4), 41 ; London County 
Council (Monev) Act, 1913 (3 & 4 Geo. 5, c. lxxix.). The London County 
Council (Finance Consolidation) Act, 1912 (2 & 3 Geo. 5, c. cv.), con- 
Holidates the provisions of various earlier statutes regulating the borrowing 
of monev (for list of Acts repealed, see ibid., Sclied. II. ; ibid., s. 48) ; 
and as to the exercise of such borrowing powers, see ibid., s. 3. As to 
the relations between the London County Council and the Bank of England, 
and other banks, with regard to arrangements for the purposes of the 
Act, see ibid., ss. 3G, 37. As to the effect of the Act upon charges upon 
lands, rents, or property of the London County Council, and as to the 
protection of transferees or lessees thereof, see London County Council 
(Finance Consolidation) Act, 1912 (2 & 3 Geo. 5, e. cv.), s. 45. As to the 
saving of powers of the London County Council to expend money out of 
rates or revenue, see ibid., s. 47 ; and as to the means of defraying the 
expenses of the Act and of annual Monev Acts, see ibid., s. 49. 
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1138. Mode of Borrowing. 

Note (b). —See Par. 1137, notes ( h) — (k), supra. 

Note (c).— See Par. 1137, notes, supra. 

1139. Money Bill. 

Note (h). —As t-o the power of the London County Council to expend 
money on capital account for the purposes of the annual Money Act, and 
as to the repayment of money borrowed for such expenditure, see London 
County Council (Finance Consolidation) Act, 1912 (2 & 3 Geo. 3, c. cv.), 
s. 4 ; see also ibid., s. 2 ; and as to the power to raise further money, in 
the case of insufficiency, with the approval of the Treasury, see ibid., 
s. 5 (1) ; London County Council (Money) Act, 1913 (3 & 4 Geo. 5, c. lxxix.). 

Note (?).—Repealed by the London County Council (Finance Consolida¬ 
tion) Act, 1912, s. 4S. As to the tables which must now accompany a 
Money Bill, see ibid., ss. 5 (2), 6 ; London County Council (Money) Act, 
1913 (3 & 4 Geo. 5, c. lxxix.). 


1140. 


1141. 


1142. 

1143. 


Consolidated Stock. 

Note (j ).—The statutory regulations relating to the creation of stock 
(referred to in the Act as “ consolidated stock ”) are now consolidated by 
the London County Council (Finance Consolidation) Act, 1912 (2 & 3 
Geo. 5, c. cv.) ; see ibid., ss. 9, 10, 34 (5), 35 (10) (creation and classes of 
stock), 11 (redemption and conversion of stock), 12, 15 (power to apply 
money raised by stock to make up dividends from fixed dates), 16 (expenses 
of creation of stock), 17 (no priority by reason of holding of stock of 
prior creation), 20 (stock is personalty not liable to foreign attachment), 
43 (exemption of purchasers of stock from inquiries). As to the application 
of the Forgery Act, 1861 (24 & 25 Viet. c. 98) (now repealed and replaced 
by the Forger}’ Act, 1913 (3 & 4 Geo. 5, c. 27) ) (see ibid., s. 2 (2) (a), (e)), 
to consolidated stock, see London County Council (Finance Consolidation) 
Act, 1912 (2 & 3 Geo. 5, c. cv.), s. 38 ; title Criminal Law and Procedure, 
Vol. IX., p. 731. 

Note ( k). —The Metropolitan Board of Works (Loans) Acts, 1869 (32 & 33 
Viet. c. 102), 1870 (33 & 34 Viet, c. 24), and 1871 (34 & 35 Viet. c. 47), 
were repealed by the London County Council (Finance Consolidation) 
Act, 1912 (2 & 3 Geo. 5, c. cv.), s. 48. As to the effect of the repeal, see 
ibid. ; London County Council (Money) Act, 1912 (2 & 3 Geo. 5, c. ciii.), 
ss 2, 13, 14, 17, 18, repealed bv the London County Council (Finance 
Consolidation) Act, 1912 (2 & 3 Geo. 5, c. cv.), s. 48 ; but as to the effect 

of this repeal, see ibid. t 

For the substituted provision similar to that referred to in the text ot tne 

original volume, see ibid., s. 17 (1). As to the issue of stock, s ee ibid., ss. , 
10; sec also ibid., ss. 12 (payment of dividends), IS (appointment o 
receiver), 19 (investment and advances by National Debt Commissioners), 
21 (registers of ownership and transfers), 22 (transfers), 23 (closing o 
books), 24 (certificates), 25 (certificates to bearer), 26—33 (uncJaime 
stock,'dividends, and redemption money, and expenses of Bank of Lug an 

in relation thereto). , 

Note ( l ).-—See note ( k ), sujira. As to the accounts to be kept } 

London County Council, see ibid., s. 42 ; and see ibid., s. 33. 

Consolidated Loans Fund. , 

Note (n).—Repealed by the London County Council (Finance Conso i 

tion) Act, 1912 (2 & 3 Geo. 5, c. cv.), s. 48. 

The provisions relating to the Consolidated Loans Fund were ^ 
dated by ibid. For provisions similar to those referred to in t e 
original volume, see ibid., s. 12 (the alternative practice refene 
note, in original volume, seems to be thus established) ; see, ur » 
ss. 12 (4) (application of the fund), 13 (employment of money i 
fund in lieu of creating stock, or other loan), 14 (temporary mves 

Terminable Annuities. . . . see 

Note (o).— As to the repeal of the Act referred to m is ia now 

Par. 1140, note (k), ante. The creation of terminable annimu» 
regulated by the London County Council (Finance Conso 
1912 (2 & 3 Geo. 5, c. cv.), s. 34. 

London County Bills. . ~ nsoli _ 

Note (p ).—Repealed by the London County Council (Finance 
dation) Act, 1912 (2 & 3 Geo. 5, c. cv.), s. 48. For the provisions re 0 

114 



PARAGRAPH 

numbers. 

1143 

C contd .). 


VOL. XX—Metropolis. 


1143-1162 


1144. 


1145. 

1146. 


1147- 

1149 

1150. 


1151. 


1152. 

1153. 


1154. 

1155. 


1156. 

1157. 


1158. 

1159. 
1160- 

1161. 

1162. 


the issue of London County bills (limited to an aggregate1,“^ c f 
£2,000,000), see ibid., s. 35 ; and as to the application of the Forgery A , 
1861, see London County Council (Fmanco Consolidation) A , 

(2 & 3 Geo. 5, c. cv.), ss. 38—40. 

“i-As to the repeal of the Act referred to in this note, see 
Par. 1140, note (k), ante. 

(See original volume.) 

When Sanction of County Council Required 

Note (u).-See also L. C. C. (Finance Consolidation) Act, 1912 (c. 
ss. 7, 8 ; L. C. C. (Money) Act, 1913 (c. lxxix.). 

sZl SdS “« Housing AO., ,925. u. 8. ; L C. C. ... Cou- 

sohdation) Act, 1912 (c. cv.), s. 7 (2), (3) (sixty years). _ 

When Sanction of Local Government Board Required. 

Note (i).-Compare L. C. C. (Finance Consolidation) Act, 1912 (c. cv.), 

S 7(2) (3); L. C. C. (Money) Act, 1913 (c. lxxix.). 

Note (m).-Sce instead L. C. C. (Finance Consolidation) Act, 191. 

(c. cv.), s. 7 (4); L. C. C. (Money) Act, 1913 (c. lxxix.). 

(See original volume.) 

Loans from London County Council. ... s . 

See L. C. C. (Finance Consolidation) Act, 1912 (c. cv.), ss. i ( ) ( ), > 

L. C. C. (Money) Act, 1913 (c. lxxix.). 

Relief to LendeiS. T r p (FinanceConsolidation) 

Note (0-—This Money Act was repd. by L. C . ( 1913 

Act, 1912 (c. cv.), s. 48 ; and see ibul.. s. 7 . L. U L. looney, 

(c. lxx'ix.). 

(See original volume.) 

L No?i?(d). C °ce n 2o LJCUh (General Powers) Act, 101 * 

st c. s 

I 98 3 (21 1 J The provisions of s. 90 as to additional Exchequer grants are 
also applicable (s.M), while s. 100 provides for supplementary grants. 

and Noras f/) a (»h-R e P d - b y Local Govt Act ’ 192 °’ S ° hed ' XH ' ! 
see Vol. XXII., Tar. 1104, notes, pout. 

(See original volume.) 

In General. , 219 et .«■</., applied 

London by s. 243 ; see Vol. XIX., Par. 583 el *rj.. nntr.. 

City Corporation. 

Note (q).— Repd. ; -sec supra. 

Returns bv County Council. 

Note (t).— Repd. by L. C. C. (Finance Consolidation) Act, 1912 (c. cv.), 
8. 48. As to the effect of the repeal, see ibid. 

Returns bv Borough Council. 

Text and Note (a).—Repd. by Local Govt. Act, 1929, fSched. XII. 

Local Taxation Returns. 

Note (a). —See, instead. Local Govt. Act, 1933, ss. 244— -48. 

(See original volume.) 

Superannuation. 

Note (/)._See, further, London County Council (General Powers) Act, 

1912 (2 <fc 3 Geo. 5, c. civ.), ss. 20, 21, 23, 24. As to teachers in non- 
provided schools, see ibid., s. 25; and \ol. XIL, pp. 129, 130. Local 
Government and other Officers’ Superannuation Act, 1922, does not affect 
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NUMBERS. 

1162 

(contd.). 


1163- 

1166. 

1167. 


persons who on the appointed day are in service of any local authority to 
which the Superannuation (Metropolis) Act, 1866, applies, unless such a 
person within six months thereof notifies the local authority in writing of 
his desire to come under the Act (s. 29). See also Vol. XIX., Par. 730, 
ante. As to the meaning of “ emoluments,” see Kiddie v. Port of London 
Authority (1929), 93 J. P. 203. 

Note (m ).—See L. C. C. (General Powers) Act, 1912 (c. civ.), s. 22. 

(See original volume.) 

Officers of Borough Councils. 

Note ( d ).—In fixing the amount of a salary, the council has a discretion 
which must be exercised reasonably, see Roberts v. Uopwood , Vol. XIX., 


1168- Par. 590, note ( q ), ante. 

1169. (See original volume.) 

1170. Superannuation ; Pension. 

Note (o).— See, further. Stoke Newington B . C. v. Richards , [1930] 1 

K. B. 222 (fees as registration officer included in “ emoluments ” of town 
clerk) ; Newton v. Marylebone B. C. (1913), 78 J. P. 169 ; affd. (1915), 84 

L. J. (k. b.) 1721, C. A. (St. Marylebone B. C. (Superannuation) Act, 1908 
(8 Edw. 7, c. xxi.) ). See Local Government and other Officers’ Super¬ 
annuation Act, 1922, Par. 1162, supra ; Vol. XIX., Par. 730, ante. 


1171. 


1172. 

1173. 

1174- 

1176. 

1177. 

1178- 

1179. 

1180. 


Acquisition of Land by County Council. 

Note (a).— The L. C. C. may be empowered by a general Act to acquire 
lands and execute improvements. See Mall Approach (Improvement) Act, 
1914, which gave the L. C. C. power to acquire land, widen Spring Gardens, 
the Mall Approach, and Charing Cross, and enter into agreements with the 
Westminster City Council with respect to the execution of the improve¬ 
ments. 

(See original volume.) 

Land for Sewage and Other Works. 

Note (c).—See also L. C. C. (General Powers) Act, 1913 (c. ci.), 8. 4 
(power to acquire and appropriate land by the Southwark B. C.). 

(See original volume.) 

Land for Street Improvements. 

Note (o). —See Vol. VI., Par. 264, ante. 

Note (p). —As to powers conferred by general Acts on the L. C. C. to 
acquire lands and execute improvements, see Par. 1171, note (a), supra. 

(See original volume.) 

Alienation. 

Note (d). —As to the period prescribed by the L.C.C. (Finance Consolida¬ 
tion) Act, 1912 (c. cv.), for the sale of superfluous lands, see ibid., s. 46. 
Note (/).—Repd. by L. C. C. (Finance Consolidation) Act, 1912 (c. cv.), 

s. 48. 


1181. 


1182. 

1183. 


1184- 

1197. 

1198. 


1199- 

1200. 


General Powers. 

Note (h ).—After “ s. 16 ” in this note add the words “ : the proviso to 
the last-mentioned section does not apply in the Metropolis (Lorn on 
Government Act, 1899 (62 & 63 Viet. c. 14), s. 31 (1) ). 

(See original volume.) 

Special Powers : Of County Council. 

Note ({).— See also R . v. L. C. C\, Ex parte Carrie , [1918] 1 K. B. 08. 
Note (p).-See also L. C. C. (General Powers) Act, 1913 (c. ci.), s. i* 
(power to pay expenses incurred in interchange of civilities wi o 
authorities not exceeding £100 in any financial year). 

(See original volume.) 

Application of Act. 4 . , A . 

Note (h ).—This Act and P. H. (London) Act, 189L 914 

1893, and P. H. (Smoke Abatement) Act, 1926 (see \ol. * . 

et seq., post), so far as relating to London, may be cited as 1. H. I 
Acts, 1891—1926. 

(See original volume.) 
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1201-1216 


1202 - 

1205. 

1206. 

1207- 

1209. 

1210. 


1211 . 


1212. 


1213. 


1214. 


1215. 


Qualifications. 

Text and Notes (n),(o).—The P.H. (London) Act, 1891, s. 108 (2) (b), (c), 
was made to apply to the chief sanitary inspector of metropolitan B. Cs-, 
and to the medical officers of health and chief sanitary inspector ot the L{*f 
sanitary authority of the Port of London, by the P. H. (Op<*») J 92 , 1 ’ 

s. 7. Salaries cannot be altered except by consent of the officers o: th 

approval of the M. of H., see Field v. Poplar B. C., [1929] 1 K. B. 7 M 

^TEX^an'd^NoTE ^j).—“ And one half . . . council ” ; repd. by Local 
Govt. Act, 1929, Sched. XII., but Hid., s. S5 (4) Sched. HL (^provides 
for the continuance of the payment see, \ol. XIX., iars. 10 O 

ante. 

(See original volume.) 

^Note (o).—S ee also Criminal Justice Administration Act, 1914, s. 37 (1). 
(See original volume.) 

The London Building Acts. 

Text and Notes ( m )-( g ).-These Acts as amended to 928 were 
consolidated and re-enacted by London Building Act, 1930 c. civ m-h 

Text and Note (r).-Similarly see s. f* 11 ’ 0 Hi,Wofficers ' 

Sched. VI. ; s. 235 (1) (a) ; s. 236 (2) (a) (byelaws) ; s. 23C (2) (b) (officers). 

The Enforcing Authorities. 

Note-N ow L., s. 191 ; s. 91 ; s. 150 (1) (2) ; s.211. 

Tribunal of Appeal. Powers. 

Note (!) -7^. s P 190 (1); s. 197 ; s. .98 ; s. 199 ; s. 200 ; s. 20. ; 

8 . 207. 

Note (b). — Ibid., s. 196 (2) (3). 

Note (d)’.—Jfcid.’, s. 203. ( The court will not interfere with the discretion 
of the tribunal of appeal by ordering it to state one case only instead ot 
slveral where severs parties are dissatisfied with a decision of the tribuna 

MiZMtan^a Co![1919] 1 B. 283, C. A. (jurisdiction of tribunal of 

aP NoTE (e).—Now London Building Act 1930 (c. clvm), s. 206. 

Note ( f).-Ibid ., s. 205 ; Regs. 23rd April, 1914. 

Note ( g ).— Ibid., s. 204. 

Note (h). — Ibid., s. 202. 

The Superintending Architect. 

Notes (»), (j).— Ibid., ss. 152, 153. 

District Surveyors. 

Note Ik). — Ibid., s. 154 ; ss. 104, 105. 

Note /) -Ibid., ss. 155, 236 (2) (b) ; qualification for office, s 156. A 
district surveyor, appointed after 14th August 1855 may be dismissed 

bv the L. C. C. at their pleasure (Notley v. L. C. C., [1915] 3 K. B. o 80). 
’Note (m).— Now London Building Act, 1930 (c. clviii), s. 157. 

Note ( n ).— Ibid., a. 158. 

Note (o).— Ibid., s. 159. 

Note ( p ).— Ibid., s. 160. 

Remuneration of Surveyors. Fees. 

Note (q). — Ibid., b. 178. 

Text and Notes (r)— (a). —See instead ss. 172, Sched. V. (fees payable by 
Council), 173 (fees payable by builders), 174 (calculation), 175 (amount), 
176 (power of council to vary fees), 184 (1) (p) (fees under bye-laws). See 
also Akers & Co. v. Daubney (fees payable in respect of the extension of 
school premises), cited in Par. 1224, note (u), infra ; Lane v. J. Moxde.m 
(t* Co., [1935J 1 K. B. 369, C. A. (fees for generating station). 


1216 . 


Plans. 

Note (b). 


-Now London Building Act, 1930 (c. clviii), ss. 89 (5), 84 
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1217-1225 

PARAGRAPH 
NUMBERS. 

1217. Scope of Acts. 

Notes (c)— (h). — Ibid., Pts. II, III, IV, V, VI, VII. 

Notes (i) — (n). — Ibid., Pts. IX., X., XI., XII., XIII. 

Note (o).— Ibid., s. 219. 

Note (p). — Ibid., s. 221. 

Note (q). — Ibid., Pt. VIII. 

1218. Definitions. 

Note ( s ).—For general list, see ibid., s. 5 ; as to “ bressummer ” and 
method of calculation of height of wall for purpose of determining its 
thickness, see Black v. 0. Parker ds Sons (1929), 142 L. T. 130. 

Note (u ).—Now London Building Act, 1930 (c. clviii), ss. 229, 112, 

224 (12). 

1219. Exemptions. The Crown. Inns of Court. 

Note ( v).—Ibid., ss. 13 (6), 14 (2), 21, 32 (railway cos.); 235 (1) (c) (gas 
cos.). See, further, Metropolitan Railway v. L. C. C., [1913J 2 K. B. 249. 

Note (a). —Now London Building Act, 1930 (c. clviii), s. 226. See 
also R. v. L. C. C., Ex parte Swan and Edgar (1927), Ltd. (1929), 45 T. L. R. 
512 (though land leased by Crown, building not in occupation of Crown not 
exempt). As to property vested in a Territorial Association, see Dellar 
Brothers, Ltd. and Another v. Drury, [1912] 2 K. B. 209. 

Note (b). —Now London Building Act, 1930 (c. clviii), s. 228. 


1220 . 

1221. 

1222 . 

1223. 

1224. 


1225 . 


Partial Exemptions. 

Notes (c)— (k). —See ibid., s. 223. 

Note ( l).—lbid s. 227. See Lane v. J. Mowlem <(- Do., supra. 

Note (m). — Ibid., s. 145. 

Note (n).— Ibid., s. 219 (7). 

Note (o).— Ibid., s. 235 (1) (d). 

Note (p). — Ibid., ss. 235 (1) (b), 13 (5). 

Note (q). — Ibid., s. 213. 

Note ( 5 ).— Ibid., ss. 4, 9 (4), (5), 11 (4), (5), 13 (2), 42,130, 150 (2), (4), 
186, 221. 

Text and Note ( t ).—Not re-enacted. 

Exemption from Fire Protection Clauses. 

Text and Notes (m), (n ).—Now London Building Act, 1930 (c. clviii), 
s. 224, containing the exemptions from Pt. VIII. 

Buildings before 1895. 

Note ( 0 ).—Not re-enacted. 

When Consent of Council Required. 

Text and Note (p ).—Now London Building Act, 1930 (c. clviii), s. 230. 

Note (q). — Ibid., s. 231. Q7 

Note ( r).—Ibid ., s. 232. See also Goddard v. Greig , [1917] 2 K. B. 
(replacement of roof held to bo an alteration other than necessary 

repairs). 

Note (s). —Now London Building Act, 1930 (c. clviii), s. 234. 


Building Notices. Time. 

Note («).—The question whether a work constitutes a n ©w ouiiaing 
is a question of fact for the magistrate (Akers & Go. v. Daubney 
L. J. (k. B.) 315 (addition to school premises not a new building)). ' vnel1 ? 
a district surveyor can claim and recover fees merely by reason o e no 
in a case where the notice imposes no duty whatever upon him vo 


ippear to be doubtful (ibid.). .... 1A1 Thiq 

Note (x). — Now London Building Act, 1930 (c. clvin), s. • .... 

1 provision in a local Act dealing with the construction o n ® w , 

ivithin Education Act, 1921, s. 166, and the notices required wncter 

former Act need not be given in the case of the erection °* a ne -o Jj 

is a public elementary school according to plans approve y . 

of Education (Holliday and Greenwood , Ltd. v. District Survey 


tion and Dicksee. [1914] 2 K. B. 803). .... lfi7 

Note (y). —Now London Building Act, 1930 (c. clvui), s. 


By Whom Given. , , anri 

Note (x).—Ibid., s. 161 ; see also s. 162 (notice to state exten 

cost) ; s. 163 (use of the information). 

Note (a).~~Ibid., s. 165. 
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1226. 


1227. 

1228. 


1229. 

1230. 


1231. 


1232. 

1233. 


1234. 


1235. 


1236. 


1237. 

1238. 
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1226—1241 


1239. 


1240 


1241 


Inspection. 

Note (c).—Ibid., s. 164. 

Note (d). — Ibid., s. 166 ; s. 215 ; s. 110 (2) 

Notice of Objection. 

Note (e). — Ibid., s. 168. 

Notice of Irregularity. 

Note (g ).— Ibid., a. 169. 

Note (h ).— Ibid., s. 170. 

Note ( i ).— Ibid., s. 17 L 

Proceedings. 

Note (j). — Ibid., s. 179. 

Returns. . . . Irregularity. 

Note {k). — Ibid., s. 180 ; s. 182. 

Note (/).— Ibid., s. 181. 

Note (m). — Ibid., s. 1S3. 

Sanctions. 

Note (n). — Ibid., s. 212. 

Note (o). Ibid., a. 195. 

Notices etc. 

Note (p).—Ibid„ s. 208 ; s. 209 ; s. 210. 

Plans. 

SS S’ a» Oo *' im B0, "“ tas 

application under the Act. 

Penalties. 

Note ( s).—Ibvl ., a. 184 (1) (q); s. 2-2. 

Note (u).-lbid., b. 18/ , s. 

Note (a).— Ibid., s. 190 (1). 

Note (b). — Ibid., s. 188 (1). 

Note (c).— Ibid., s. 220. 

•• 194 ; l07 - The fust case was foUd ' in L ' v ‘ 

Stillgoe, [1932] 1 K. B. 303. j K . B . 291. 

See also London Building Act, 1930 (c. clviu.). 

Text and Notes (e), [J )■ 

When Owner cannot be Found. 

£5“ Sec ah. Vol. VIII. i PP «. 

Note ( i ).— Ibul., s. 107. 

Demolition Orders. 

Note (I l).-lbid ., as. 191, 193 ; s. 191 (o). 

Entry. Where lessors entered without giving this 

tZZf&PL ~»pic„ too held CiUcd .. damages (IM. >. 

.930 (c. ci™.,. .. HO. 

ix^zssst: zsz 

pn« w d or reduce .ta emission of smoko 
and cooking as are ,^ A c t 1926 s. 5). As to demolition of buildings, 

» l Ac. i«2, (c. rriid, °> « 

Nov., 1929. , , _ . 

I io-ht of Habitable Basements. 

Note (p).-Now London Building Act, 1930 (c. clviii.), s. 5. 

Note ( q ).— Ibid., b. 5. 

Note (r).— Ibid., s. 43. 

Open Spaces in Rear of Buildings. 

Note (s).— Ibid., a. 44. 

Note (u ).— Ibid., a. 46. 

Note ( v ).— Ibid., a. 56. 

Note ( w ).— Ibid., a. 50. 
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1242. Working Class Dwellings. 

Note (a).—Ibid., s. 45. 

1243. Cleared Areas. 

Note (b). — Ibid., s. 47. / 

1244. Courtyards. 

Note ( c).—Ibid ., s. 48. 

1245. Height of Buildings. 

Note (d). — Ibid., s. 51 ; s. 52. 

Note (e). — Ibid., s. 51. 

Note ( f).-Ibid., s. 53. 

Note (g). — Ibid., s. 54. 

Note ( h ).— Ibid., s. 55. 

1246. Walls. 

Text and Note ( l). — Ibid ., s. 57, Sched. II. 

1247. Recesses and Openings. 

Note (m). — Ibid., s. GO. 

1248. Timber of External Walls. 

Note («).— Ibid., s. Gl. 

1249. Bressummer. 

Note (o).— Ibid., s. G2. 

1250. Parapets. 

Note (/>).— Ibid., s. G3. 

1251. Party Walls. 

Note ( q). — Ibid ., ss. 5, G4. 

Note (r).--Ibid., s. G5. 

Note (.<?).- -Ibid., s. GG. 

1252. Roofs. 

Notes (/), [a). — Ibid., s. G7. 

1253. Chimneys etc. 

Note (b). — Ibid., s. G9. 

1254. Furnaces etc. 

Note (c).— Ibid., s. 70. 

Note (d). — Ibid., s. 72. 

Note (c).— Ibid., s. 71. 

1255. Staircases etc. 

Note (/).— Ibid., s. 73. 

Note ( g).—Ibid ., s. 74. 

1256. Rooms. 

Note (i).—1bid., ss. 75, 7G, 222 (7), 235 (2) 

1257. Arches over . . . Passages etc. 

Note (k). — Ibid., ss. 77, 78. 

1258. Projections. 

Note (m). — Ibid., s. 79. 

1259. Separation of Buildings. Floors etc. 

Notes (?i)— (p). — Ibid., s. 80. 

Cubical Extent. 

Note (r).— Ibid., s. 5. 

Note (s). — Ibid ., s. 83. 

Note ( t).—Ibid .. s. 81 (1). , 

Note (a).—Ibid., s. 81 (2). See also R. v. L. C. C., Ex parte Swan and 
Edgar (1927), Ltd. (1929), 45 T. L. R. 512 (power to insist upon restrictions 
of user). 

Note (b ).—Now London Building Act, 1930 (c. clviii), s. 81 (3). 

Note (c).— Ibid., s. 81 (4). 

Note (d).-Ibid., Pt, VII. ; s. 81 (4); s. 89 (2). 

1260. Uniting Buildings. 

Notes ( e)—{i).—Ibid., s. 82. 

1261. Public Buildings. 

Note ( l).-—Ibid., s. 85. 

Note ( m ).— Ibid ., s . 86. 

Note (n).—1bid., s. 87. 
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numbers. 

1262. 

1263. 

1264. 

1265. 

1266. 

1267. 

1268. 

1269. 

1270. 

1271. 

1272. 

1273. 

1274. 

1275. 

1276. 

1277. 


Railway Arches. 

Note (o).— Ibid., s. 88. 

Iron and Steel Buildings. 

Note (p).—lbid., s. 58, Sched. III.; definitions, s. 5. 

Reinforced Concrete. 

Notes (q )—(/).—See ibid., s. 59. 

Special and Temporary Buildings. 

Note (a).— Ibid., s. 89. 

Note (6 ). — Ibid., s. 90. 

Wooden Structures. „ 

Note (c).—Jbid„ s. 91 ; loose timber, s. 93. See also Moran .fc So , 
Lid. v. Marsland , [1909] 1 K. B. 744. 

New Buildings. 

Note (d).— Now London Building Act, 1930 (o. clviii.), 9. Jo. 

Note (/).— Ibid., s. 5. 

Note (q). — Ibid., ss. 90 (1), 109 (a). 

Note {i). — Ibid., s. 96 (6). 

Certificate of Approval. 

Note ( k).—Ibid ., ss. 96 (4), 109 (a). 

Note (/).— Ibid., s. 96 (4) (b). 

Note (m). — Ibid., s. 96 (5). 

Existing Buildings. 

Note (p). — Ibid., a. 97 (1). 

Note (r). — Ibid., s. 97 (6). 

fnmoliance with Requirements of County Council. 

Lompna C H t0 the jurisdiction of the 

jsz » fa o c : asw? esi.; 

m * • ■- 07 (5) ' 

Projecting Shops. 

Note (a). — Ibid., ss. 98 (1), (2), B)J ( c )- 
Note {!>).—Ibid., s. 98 (3). 

Storage of .^^a^niable l .'q d finitioQof .. petroleum” is now 

Vi* . 02 ,. « v.l r* ..57, 

notes, post. 

A S.VNow° London Building Act, 1930 (c. clviii.), 9. 100 (1) (3). 
Note \k).-Ibid., s. 100(2); s. 109(e). 

Conversion of Buildings. 

Notes (/), ( m).—Ibid ., s. 101. 

Note(m).— Und.,ss. 101, 109(e). 

Maintenance of Means of Escape. 

Note (o).— Ibid., s. 102. 

E NoTES S -fftS!T W7 nS Monro v. linrrjMcrc (Lord), [1918] 

1 no?e “1-Now London Building Act, 1930 (c. clviii.), s. 108. 

Special Buildings. pliea only to buildings coping into exjst- 

"f jr’^e pts ng of the Actf(London CWaiy Co«*il v. Hall of Arts 

(1913), HO L. T. 28 (Albert Hall)). 

P No?E Oh-Now London Building Act, 1930 (c. clviii), ss. 113-127 ; 
definition s. 5 ; see Spiers & Son, Ltd. v. Troup (1915), 84 L. J. (K. B.) 1986. 
Note (u) —Now London Building Act, 1930 (c. clviii), s. 113. 

Notes (a), (d).-lbid., s. 114; Minium v. Barn,, [1912] 3 K. B. 510, 
C A. * sub now. Barry v. Minium, [1913] A. C. o84. 

Note ( c) —Now I^ondon Building Act, 1930 (c. clviii), s. 115. 
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1278. 


Exercise of Rights. 



Note (/).— Ibid., s. 116 (1). The exception as to dangerous party 
structures only extends to work ordered to be done to the party wall 
under the Act, Pt. X., and does not give the building owner a free hand 
in rebuilding and recovering of expenses without regard to the restrictions 
of the Act, Pt. IX. (Spiers & Son. Ltd. v. Troup, supra). 

Note (g).— London Building Act, 1930 (c. clviii), s. 116 (4). 

Note ( h).—Ibid ., s. 116 (2); s. 119. See also Selby v. Whitbread & Co., 
[1917] 1 K. B. 736 (transfer of site by building owner held not to get rid 
of his obligation). 

Note (i ).~Now London Building Act, 1930 (c. clviii), s. 116 (3). 

Note ( k).-—lbid ., s. 118. 


1279. Arbitration. 

Note ( l). Ibid., ss. 116 (5)—(7), 117. See also Selby v. Whitbread & Co., 
supra (power of arbitrators to make more than one award). 

1280. Expenses. 

Note (??).-—Now London Building Act, 1930 (c. clviii), ss. 120, 126. 

Note (o). — Ibid., ss. 122—124. The delivery of an account of the ex¬ 
penses incurred as provided by s. 122 is a condition precedent and not 
merely directory, and the account must be delivered to the owner whom 
it is sought to render liable that he may dispute it, not to an owner who is 
not being proceeded against ( Spiers <0 Son, Ltd. v. Troup , supra). 

Note (p). —Now London Building Act, 1930, s. 125. 

Note ( q ).— Ibid., s. 121. 

Note ( r).—-lbul., s. 127. 


1281. House Below High-water Mark. 

Note (•?).—See now ibid., ss. 146—148 ; Regs. 25th Jan., 1921. 

1282. Dangerous and Neglected Structures. 

Note ( t).—lbid., ss. 128, 129, 131. 

Note (a). — Ibid., s. 132 ; s. 210 (service). Sec, further, L. C. C. v. 
Jones, [1912] 2 K. B. 504. 

Note (6).—Now London Building Act, 1930 (c. clviii), s. 133. 

Note ( c).—Ibid ., ss. 133—13S, 141. 

Note (d).-Ibid., s. 139. 

Note (e).— Ibid., ss. 140, 141. See, further, L. C. C. v. Jones, supra . 
I he six months time limitation applies to proceedings for recovery, see 
L. C. C. v. Owner of 14, Lee Street, Stepney, VoJ. XIX., Par. 1234, note ( o), 
ante. 


1283. 

1284. 

1285. 


Sky-Signs. 

Notes (/), (y).—Now London Building Act, 1930 (c. clviii), ss. 149, 
150 ; definition, s. 5. 

Dangerous and Noxious Businesses. 

Notes (h), ( i ).— Ibid., s. 143 (dangerous business) ; s. 144 (noxious 
business) ; s. 145 (saving for gasworks and distilleries). 

Storing Timber. 

Note (lc). — Ibid., s. 219. 
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1289. 


1290. 
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t __ 


1293- 

1297. 

1298. 

1299- 

1300. 

1301. 


MINES, MINERALS, AND QUARRIES. 

(«).— See ..1.0 Coal Mine* Art. Mil. ‘f' S “; 

Staffordshire Mines Drainage Commissioners v. Elwell & So ( 

J. P. 153, C. A. (surface holes as mines). 

C n5).-As to the meaning of the word “ pits,” see ^fthouse Colliery, 

Ltd. v. Ogden , [1913] 3 K. B. 120. 

M N 0 TL a (J'-(d).-See also Waring v. 

For cases on mineral rights duty, sec \ ol. - _ ’ d Q (J 

Note (e) -Sec, further, Barnard-Argue- Roth-Stearns Oil am i 

,, v A n Kivi P C. ( mines and quarries of metak, 

v. Farquharson, [1012 A. G. #»,, r. ^ t ^ include natural gas) ; 

and minerals and all spring ri9121 S C 1327: revsd., 

5S£ ,5SA I. laid Art. ]»25| , M, v. «... 

0,1 ®“ CO '' 

i?(p) S -^Sef Gas Co -’ ^ V - 

Farquharson , supra. 

s x'f« c w-ti, pa Tf t«r «* ;*• s X 

119261 “■ *«• 

S Note (c). _See also T*ow«,» v. St. Catharines College, Cambridge etc., 

[ 1919 ] A. C. 468 (meaning in Inclosure Act). 

Mines When Open. ^ ^ Morgant [ 1914 ] l Ch. 

aNote (/).—Sec, url jcr,® , nfc, the minerals being unworked at 

910 (lease of minora b m testate ^ tru8t ec to new lessees, who 

SSStoT W sunk o,, other tod: hold th.t to 

wore an open mine at testator’s death). 

Vac hell v. Morgan, supra. 

I See original volume.) 

Surface Owner’s Prima Facie Property in Mines. 

burtace G'wne petroleum.—Petroleum including mineral ml 

Text and Note M but not coa l or bituminous 

or relative which oil can bo extracted by 

shales or o iel j l ex istin^ r in its natural condition in strata in Gt. 
destructive disti < ) ; the Crown has the exclusive right of 

Britain is ' e! »t J ’ rv( . H j n , r ^ (Petroleum (Production) Act, 

TiSTir (-Sin existing &**£ are not affected (»«., ss. 1 ( 1 ), 

"note (e)._-Read “ L. P. A., 1925, s. 153 (10),” which also excepts 

minerals severed by Inclosure Act or award. 

(aScc original volume.) 

Effect of Enfranchisement. 

Note ( 7 ). See now Vol. Vlll- Par. 320. ante. 

(See original volume.) 

Right to Work Mines and Quarries. 

I—A Rights which may be Granted.—The person having an interest 
in the minerals may now be granted the right to work them ( 1 ) where there 
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1301 

(contd.). 


is danger of their being left permanently unworked owing to (a) the need of 
the concurrence of two or more persons ; (b) the minerals being owned in 
small parcels so that they cannot conveniently be worked by themselves; 
(2) where the boundaries between two mines have been agreed with a view 
to reducing the amount of unworkable minerals, but the consent of the 
lessors or the owners of the surface cannot be obtained (Mines (Working 
Facilities and Support) Act, 1923, ss. 1, 2). “ Working minerals ” includes 
working, carrying away, treating and converting minerals (s. 1 ( 1 )). These 
expressions are not to be construed in a narrow, technical sense, see Re 
Tilmansione (Kent) Collieries, Ltd., [1928] 1 K. B. 599, C. A. (jurisdiction 
to grant facilities for conveying minerals by aerial ropeway over land of 
other persons). 

Any facility, right or privilege (i.e., an ancillary right) the lack of which 
unduly hampers the efficient working may also be granted to the person 
having the right to work the minerals, or holding a licence to search for 
petroleum. These ancillary rights include (a) a right to let down the 
surface ; (b) airway, shaftway, surface or underground wayleave etc.; 
(c) use of surface for various purposes ; (d) supply of water ; (e) disposal 
of liquids (s. 3), and as regards petroleum a right to sink bore holes, and 
to use and occupy land for buildings and pipes and other necessary works 
(Petroleum (Production) Act. 1934, s. 3 (1) ). 

B. Limitation on the Power to Grant.—These rights cannot be 
granted unless it is shown that it is not reasonably practicable to obtain 
them by private arrangement because the persons having the power to 
grant them arc numerous, or have conflicting interests, or cannot be ascer¬ 
tained or found, or unreasonably refuse or demand unreasonable terms, or 
because the persons from whom the rights must be obtained have not the 
necessary powers of disposition (Act, 1923, s. 4). 

See Glassbrook Bros., Ltd. v. Ley son, infra (not unreasonable to require 
applicants to enter into a covenant to work the minerals diligently). 

C. How Obtained.—Any person having an interest in any minerals who 

is desirous of working, either by himself or through a lessee, those minerals , 
or any adjacent minerals, and who considers that the circumstances are such 
that a right to work can be granted may apply to the Board of Trade 
(s. 5 (1) ). Any person having a right to work any minerals or applying for 
such a right who, for the purpose of or in connection with working those 
minerals either by himself or through a lessee, is desirous of obtaining au 
ancillary right and who considers the circumstances are such that such a 
right can be granted may apply (s. 5 (2) ). Applications giving the circum¬ 
stances alleged to justify a grant must be sent in the form and with such 
verified information as the Board directs. The Board must consider the 
application and, after communication in certain cases with parties affected, 
refer it to the Railway and Canal Commission unless a primafacie case is 
not made out (s. 5 (3)—(5) ); see also Rv. & Can. Commission Rules, 1924, 
r. 28. if the Commission are satisfied that the statutory requirements 
are complied with and that it is expedient in the national interest to make 
the grant, they may grant the right subject to such conditions and for such 
time as they think fit (s. 0 (1) ). “ Statutory requirements ” refers to s. 4, 

supra. The Commissioners must first find that these are satisfied before 
they can exercise their jurisdiction. Thus they must decide whether the 
respondent was unreasonable in his refusal or unreasonable in his demands ; 
this is a question of law, and appeal lies to C. A. (Olasshrook Bros., Ltd. v. 
Leyson, [1933] 2 K. B. 91, C. A.). They may take into account economic 
difficulties which militate against effective marketing of the minerals (Re 
Tilmansione (Kent) Collieries, Ltd., supra). It may not be in the public 
interest to risk considerable damage for the sake of getting a negligib c 
amount of mineral. Even where the parties can agree on terms of a 
settlement the public interest must also be considered and safeguar e 
(Re Nunnery Colliery Co.'s Application (1924), 09 Sol. Jo. 52); so a so 

where rival claimants have agreed to divide an area (Re J. and 

worth. Ltd. (1926), 43 T. L. R. 100). The practice of the court is first to 

hear objections and decide whether the main application should be gran , 

if granted, then to consider what clauses should be inserted in the mmu e 
of order (the judgment) in order to give the opponents proper leg a P r 
tection (Re Sheffield Coal Co. and Aston Coal Co. (1925), 42 T. L. R- o( 
long-wall system of working coal does little damage) ). Where the applica¬ 
tion is for a grant to work at a distant date a refusal is not res judicata bu 
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without prejudice to a future application (Re Manners Colliery Co. (1920), 

^Formatterato be considered, see s. 6 (5), and as regards duration s. 6 (3), 
and right to let down surface s. 0 (4). For the determ.nat.on where here 
are several applications for the right to work the same minerals see s 7 
Compensation must be paid as, in the absence of agreement, is deter- 

mined by the Commission (s. 6 (2), and see infra). 

As regards petroleum, see sub-par. VII., post. 

D Coal Iron etc.—The above provisions apply to coal (including ores of 
iron tin, lead, zinc, copper and tungsten, fluorspar, barytes and oil shale 
Mines (Working Facilities) Act, 1934), but s. 5, supra, has effect as 
the words in itabcs were omitted, and there is a corresponding alteration 
■fs 6 ( 3 ) (Mining Industry Act, 1926, s. 13 (1), (4), ( 6 ) ). The Commission 
may grant the right to work freed from restrictions in a mining lease 

s.%- •«»“' r k r; r, ™ 3 & Atsarcste 

supra ; it is sufficient for the applicant to establish national interest 
(Re H. Lowson, LUl.'s, Application (1930), 46 T. L. R. o9o). 

II_A. Restrictions on Working Minerals Required for Support. 

—A 'person having an interest in land who is not entitled to sufficient 
support vertical or lateral, for buildings or works on or below the surface, 
and P alleges that it is not reasonably practicable to obtain such right y 
private arrangement for reasons given in s. 4, supra, may apply o i 

o the imposition of restrictions on the working of minerals under and 
tor the imposiu Central Electric ty Board and under¬ 
ad acent to the land (s. 8 (1 ) )• a„, 1626 s 44 ( 2 ) ) 

takers are interested persons (Electricity (Supply Act, 1926, s. 44 ( ) ) 

B- How Obtained.-The offi m s^(2M4) , = 

be ^imposed regarcT must be had to the value of the buildings or cost of 
repairing damage by subsidence as compared with the value of the minerals, 
or P to the national importance of the erection or preservation of buildings 

with the national importance of working the minerals, see 
r 8 C ,° 7 ) 8 ) See also Re Manners Colliery Co., supra. The restrictions may 
be on the quantity or position of the minerals, methods of working or pack- 

th P applicant, the amount and persons entitlerl, failing agreement, being 

determined by the Commission (s. 8 (o) ). 

TIT Compensation.—The amount and nature of the compensation 

and the person entitled may be determined by the Commission at the time 
then they determine the grant of right or imposition of restrictions or at 
, i-r limp /s 9 m ) The basis is what would be fair and ieasonable 

Si- S r««.. l-vins 

conditions subject to which the right is or is to be granted (s. 9 (2) ). 1 hey 
will have regard for any local custom concerning the amount of com¬ 
pensation for the mineral taken and damages for subsidence. In appoi- 

tioning royalties between the copyholder and lord, all special circumstances 

will be taken into consideration (Re Markham Mam Colliery (192o), 41 
r r I R 6721 The Commission may order the compensation to be paid or 

security lobe given before the exercise of the right granted (s. 9 (4) ). 
Where the payee cannot be found the compensation must be paid into 

Where the Commission have determined that a right should be granted 
subject to the payment of compensation or consideration, they may, where 
they think fit, (a) where the amount has been determined, order payment 
into court of the whole or part thereof; (b) pending the determination, 
order payment into court of such sum on account thereof as they think fit 
(Mines (Working Facilities and Support) Act, 1925, s. 1 (1) ). Subject to 
rules under S. C. J. (Consolidation) Act, 1925, Pt. VI., the money must be 
paid into the Supreme Court, and may be paid out on the order of the 
Commission ; but such order must not be made where a question of title 
is involved which would more properly be dealt with by the Supreme 
Court (Act, 1925, s. 1 (2) ). In certain cases the Commission will allow a 
solicitor of repute to hold the money and make payments as the coal is 
worked ; and there may be given liberty to apply to the court in case of 
dispute {Re J. and J. Charlesworth y Ltd. (1926), 42 T. L. R. 512). 

IV.—Procedure.—For application of the provisions (see Vol. XXIIf., 
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1302- 

1307. 

1308. 


1309. 

1310 - 

1314 . 


Pars. 1588 et seq.) of the Railway and Canal Traffic Act, 1888, relating to 
procedure, with modifications, see Act, 1923, s. 10. The court has an 
unfettered discretion as to costs ; these will be granted only in rare cases, 
as where the conduct of a party has been unreasonable and vexatious (Re 
New Hucknall Colliery Co. (1925), 41 T. L. R. 383). For provisional rules, 
see [1924] W. N. Pt. II. 19. 

V. — Miscellaneous. —For the effect on the grantee of grant of a right, 
see s. II. The Commissioners cannot oust the jurisdiction of the court 
though the effect of an order may be to deprive a person of a cause of 
action. Where there has been a trespass before the grant, the grantee 
is liable for damage caused before but not for subsidence after the grant 
(Toumend v. Askern Coal and Iron Co ., [1934] Ch. 403 (trespass not wilful; 
reasonable damages only). Rights granted to tenants for life or other 
persons in a fiduciary position are deemed to be part of the settled pro¬ 
perty, trust estate etc. (s. 12). For the saving of rights of statutory 
bodies, see s. 13 ; for definitions, s. 14. 

VI. — Shaftsinker to Give Facilities to Scientific and Industrial 
Research Committee. —Before a person, for the purpose of getting 
minerals (this includes petroleum. Petroleum (Production) Act, 1934, 
s. 9), sinks a shaft or borehole of more than 100 feet he must give notice 
to the Committee. He must keep a journal, retain specimens of the strata, 
allow the Committee to have free access and to take copies, etc. ; copies and 
specimens are, on notice, confidential except with consent; an appeal 
against unreasonable withholding of consent lies to the Railway and Canal 
Commission, see Mining Industry Act, 1926, s. 23. 

VII. Petroleum. —The Bd. of T. have power to grant on behalf of the 
Crown (see Par. 1292, ante) for a consideration (by royalty or otherwise) 
and upon terms, licences to search for and get petroleum (Petroleum 
(Production) Act, 1934, s. 2(1), (2) ). Notice of a grant must be published 
in the Gazette (s. 2 (3) ). As to regs., see s. 6 . The licence holder may 
obtain further ancillary rights under the provisions of Act, 1923, supra, 
which applies with appropriate modifications (s. 3(1)). The Commission 
must (a) consider amenities, (b) allow for compulsory acquisition an 
addition of at least 10 per cent, to the compensation, (c) order costs to 
be paid by the applicant (s. 3 (2) ). 

He may supplv natural gas to premises if authorised by the Bd. (ss. 4, 
10 ( 1 )). 

The Bd. have power to inspect plans of mines (s. 7). They must keep 
an account of receipts and expenditure (s. 5), and exercise their powers 
and duties through the Secretary for Mines (s. 8 ). For a saving as to 
entry on land, see s. 10 (3). 

(See original volume.) 

Right to Take Profits of Open Mines. 

Note (d). —See, further, Re Morgan, Vachell v. Morgan, supra (“ rents, 
profits, and income ” held to include rents and royalties under mining 
leases); Re Clavering, Public Trustee v. Clavering, [1915] W. N. 195 (the 
possession of the minerals under copyhold lands, bequeathed by testator 
on trust for conversion, w*as in the copyholder, i.e., testator, and after¬ 
wards his trustees, but the property in such minerals was in the lord of the 
manor : held that payments per ton for working the coal by the lessee o 
the trustees were in the nature of royalties, and ought to be treated as 

capital and not as income). ?> . 

Text and Note ({ 7 ).—For “ Settled Land Acts, 1882—1890, rea ( 

“ S. L. A., 1925.” As to the reservation as capital money of a part of ren s 
reserved under mining leases made in exercise of S. L. A. powers, see 1 •> 

s. 47, replacing S. L. A., 1882, s. 11 ; Vol. XX., Par. 1352. 

Note (»).■—As to the conversion at the end of 1925 of leases for fives in o 
long terms of j^ears, see L. P. A., 1925, s. 147 ( 6 ); Vol. XVIII., Par. 

ante. T p A 

Note ( j). —As to the conversion as from the end of 1925 (see L. • • 

(Postponement) Act, 1924) of perpetually renewable leaseholds into 01 
terms of years, see L. P. A., 1922, s. 145, Sched. XV.; Vol. X \ 1 •> 

936, ante. 

Special Provisions of Settlement. ,, 

Note (r).—See, further, Re Hodgkinson (1924), 132 L. 1. 526 (equi a 
tenant for life not unimpeachable for waste under will). 

(See original volume.) 
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Text— By S. L. A., 1925, s. 102 (1), (2), which replaces C. A., 1881, 

a 42 (1)_(4), cited in note (d), the powers are given, in the absence 

trustees appointed for the purpose by the settlement to th e trustees of the 

settlement (see S. L. A., 1925, s. 30) unless the 

whereby they or their predecessors in office were appointed to be such 
trustees expressly provides to the contrary. S. L. A., 1925, s 102, applie 
ab^ to the case oi an infant married woman ; the exception of this case in 

C. A., 1881, s. 42 (1), was repealed by C. A., 1911, s. 14. 

(See original volume.) 

Lunatics and Infants. 


1336- 

1340. 

1341. 


1342. 


Note (n).—See S. L. A., 1925, s. 28 (1); Vol. XIX., Par 97, ante. 

Note (o).—See S. L. A., 1925, s. 26 ; Vol. XVII., Par. 228, ante. 

Se to d and N 0 TES S (tif S S -The Settled Estates Act, 1877, was repealed 
by S. L. A., 1925, s. 119, and Scbed. V. 

(See original volume.) 

Settled Land Acts. . . , laso” read 

Tfxt and Note (c).—For “Settled Land Acts, 1882—1880, read 

: ^ss^stsss: m 

Ss Si 

Note (e). —See ibid., s. 50. 

Note (/).—See ibid., s. 49 (1) (b). 

Note (g). —See ibid., s. 49 (1) (a). « 

Reservation of Mines on Enfranchisement. 

R S£ .,.<1 N»™ (*)-On tbe g.ner.l JJ 

the end of 19 ‘ ( Vob VIII., Par. 290, ante), the rights of the lord 

Nil., par. I ) , , , d by a tenant for life or person having 

manorial incidents, which « « y ^ ^ geigniory in the lands 

the powers of a tenant for hfe by y l 6 f (3) J may include 

’8SSSS& ;■ «*• *»<“» 

E. M. K. 6 (2), 10 ; Vol. VIII., Pars. 321, 326, ante). 

Investment of Capital in Purchase of Mines. 

Note (i) -See S. L. A 1925, s. 75. As to the definition of the trustees, 

see ibid., s. 30- .. x 

Note Ik). —See ibid., s. 73 (1) (xn.). . . , - v 

Note (!) —See ibid., Sched. II, Pt. I. (xvi.), (xix.), (xx.), (xxi.). 

T l>x t T e fnd Notes («H *>)•-?. A., 1893, s. 44, is repealed by L. P. A 
1925 s 207 and Sched. VII. By T. A., 1925, s. 12 (2) a trust or power to 
ell or dispose of land includes a trust or power to sell or dispose of part 
thereof, whether the division is horizontal, vertical, or made in any other 
way ; see also the definition of “ land in ibid., s. b 8 ( 6 ). 

^oTK^ff—As to whether the court has jurisdiction to direct such a 
sale in foreclosure proceedings, see Stamford, Spalding and Boston Banking 
rn V Keeble ri9131 2 Ch. 96, 101. Trustee Act, 1893, Amendment Act, 
ml' S 3 is repealed by L. P. A., 1925, s. 207 and Sched. VII., and 

replaced by ibid., s. 92. 

(See original volume.) 

Ecclesiastical Corporations. 

Note (c)._ As to this s. 80, see Warwickshire Coal Co. v. Coventry Carp 

Par. 1416, note (l), post. 

(See original volume.) 
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1343. 


1344- 

1348. 

1349. 


Infants. 

Text and Notes (e), (/).—Delete. 

Note (g). — Settled Estates Act, 1877, was repealed by S. L. A., 1925. 
Text and Note (h).— Read “ S. L. A., 1925.” 

(See original volume.) 

Incidents of Power. 

Non, ({ 7 ). By S. L. A., 1925, s. 52 (7), all money, not being rent or a 
rentcbarge, received on the exercise by the tenant ‘for life of the powers 
of surrender and regrant conferred by the section shall, unless the court, 
on an application made within six months after the receipt thereof or 
within such further time as the court may in special circumstances allow, 
otherwise directs, be capital money arising under the Act. 


1350. Leases Under Settled Estates Act, 1877. 

Text.— Settled Estates Act, 1877, was repealed by S. L. A., 1925, s. 119 
and Sched. V. 


1351. Leases under Settled Land Acts, 1882 — 1890. 

Text, Marginal Note, and Note (w ).~Read “ S. L. A., 1925.” 

Note (a).—For “ S. L. A., 1882, s. 2 (5),” read “ S. L. A., 1925, s. 19,” 
and for “ S. L. A., 1882, s. 58,” read “ S. L. A., 1925, s. 20.” 

Note (b). By S. L. A., 1925, s. 117 (1) (xv.), a “ mining lease ” is a 
lease for any mining purposes or purposes connected therewith, and 
includes a grant or licence for any mining purposes, and “mining pur¬ 
poses include the sinking and searching for, winning, working, getting, 
making merchantable, smelting or otherwise converting or working for the 
purposes of any manufacture, carrying away, and disposing of mines and 
minerals, in or under the settled land, or any other land, and the erection of 
buildings, and the execution of engineering and other works suitable for 
those purposes. 

Note (c). Bv S. L. A., 1925, s. 41 (ii.), a mining lease may be made for a 
term not exceeding one hundred years. By ibid., s. 46, where it is shown 
to the court with respect to the district in which any settled land is situate 
either that it is the custom for land therein to be leased for mining purposes 
for a longer term or on other conditions than the term or conditions speci¬ 
fied in that behalf in the Act, or that it is difficult to make leases for mining 
purposes of land therein, except for a longer term or on other conditions 
than the term and conditions specified in that behalf in the Act, the court 
may, if it thinks fit, authorise generally the tenant for life or statutory 
owner (see s. 117 (1) (xxvi.); title Settlements, post) to make from time 
to time leases of or affecting the settled land in that district, or parts 
thereof, for any term or on any conditions as in the order of the court 
expressed, or may, if it thinks fit, authorise the tenant for life or statutory 
owner to make any such lease in any particular case. Thereupon the 
tenant for life or statutory owmer, and, subject to any direction in the order 
of the court to the contrary, each of his successors in title being a tenant 
for life or statutory owner, may make in any case, or in the particular case, 
a lease of the settled land, or part thereof, in conformity with the order. 

Note ( d). —See S. L. A., 1925, s. 101. Under this section a notice is not 
valid unless at the date thereof the trustee is a trust corporation (see s. 117 
(1) (xxx.) ; Vol. VIII., Par. 688, ante), or the number of trustees is not less 
than two. 

Note (e).—See ibid., s. 101 (2), (4). By s. 42 (5) a lease at the best rent 
than can be reasonably obtained without fine, and whereby the lessee is 
not exempted from punishment for waste, may be made, where the term 
does not exceed twenty-one years, (a) without any notice of an intention to 
make the lease having been given under the Act, and (b) notwithstanding 
that there are no trustees of the settlement; and where the term does not 
extend beyond three years from the date of the writing, by any writing 
under hand only containing an agreement instead of a covenant by the 
lessee for payment of rent. 

Note (/).—See ibid., s. 42 (1) (i.), which also permits a lease in reversion 
after an existing lease having not more than seven years to run at the date 
of the new lease. As to the counterpart, see ibid., s. 42 (2). 

Rent. 

Notes (g ), (i), (j).—By ibid., s . 42 (1) (ii.), the lease must reserve the 
best rent that can reasonablv be obtained, regard being had to any fine 
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taken, and to any money laid out or to bo laid out for the benefit of the 
settled land, and generally to the circumstances of the case. 

Note ( h ).—See ibid., s. 42 (4). . . . 

Note (it .—See ibid., a. 45 (2). As to improvements authorised by the 
Act, see ibid., a. 83, and Sched. III.; Vol. XVIII., Par. 078, note (/), 

ante. m 

Note (l ).—See ibid., s. 117 (1) (xxu.). , 

Note (to).—B y ibid., s. 45 (1), the rent may be made to be ascertainable 

by or to vary according to the acreage worked, or by or «**>rdiiig t0 
ouantities of any mineral or substance gotten, made merchantable, con 
SSK M away, or disposed of, in or from the settled land or any 
other land or by or according to any facilities given m that behall. inc 

rent may abo & made to vary according to the price of the—Is 

substances gotten, or any of them, and such price may be the saleable 
value, or the price or value appearing in any trade or 

list or return from time to time, or may be the marketable value as ascei 
tained in any manner prescribed by the lease taken during 

"sS^rioT made payable, with 

mmmmm 

rent. 

F °C °) f -iefit M., S. 42 (1) (hi.). As to shorter leases, see s. 42 (5); 

note (e), supra Settled Land Act Rules, 

Note (r).-See xbid.,_ s. 4b note ( ) J ^ & 0 192 5, No. 935), r. 11. 
1882, are annulled by R. S. U, 1J-) (oiar. i . 

Rent to be Set Aside as Capital Moneys. ^ 

Note (»).—See also Re Rayer, Raycr v. Rayer, [1J13] - Ch. - , 

(»< W. *—• 

ReHodgkinson supra ). See also Lbyd-Jones v. 

Ch. 424 &es not iii in accordance with statutory 

powers). ., u ri a [10161 2 Ch. 488 (held 

Note W-^ee, further, ^ A ’ > 192 5, s. 47), while governing 

that the S. L. A., lb»-, .. l l granted by a limited owner 

the distribution of the proceeds.ofE akat tbereunder) did not 

under a settlement as between the person ent gettlement> to 

afiect the rights of persons ^crested j b \ ad becomo 8ub jcct, 

which the property which w««mpn« 1 “ f or fife and the remainder- 

*"» *?•— - 

the settlement or by the provisions of the law as to open mines). 

Nature of Leases which Tenant for Life may Make. 

Note (d).—See S. L. A., 1925, s. 43. 

^Ncmfpi).—«ec also He Harter, Harter v. Harter, [1913| W. N. 104 

(power to grant lease of unopened mines refused). 

Note (A*).—See Par. 1350, ante. 

(See original volume.) 

Universities and Colleges. 

Text. _The powers of the governing authorities (see U. C. E. A., UZo, 

s 41 (2) ) of the universities and colleges specified (see ibid ., a. 1) in respect 
of mines, which are similar to those conferred upon a tenant for life by 
S L. A. 1882 (see Par. 1351, ante), now repealed, are now contained in 
‘ * 7—12 and Sched. I. of the former Act. The Board of Agriculture and 
Fisheries is now replaced by the Ministry of Agriculture and Fisheries (see 

Vol. I., Par. 658, ante). 

Notes ( p ), ( q ), (s).— U. C. E. A., 1858, 1898, are repaled by U. C. E. A., 
1925, s. 42 and Sched. II. 

(See original volume.) 
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1366. Injunction. 

Note (h ).—This section is now S. C. J. (Consolidation) Act, 1925, s. 45. 


1367. 

1368- 

1371. 

1372. 


Damages for Trespass. 

Note ip ).—Now A. E. A., 1925, s. 26 (2). 

(See original volume.) 

Measure of Damages. Allowances. 

Note (c). —This section of the J. A. is now replaced by S. C. J. (Con¬ 
solidation) Act, 1925, s. 44. 

Note (h). —See, further, Townend v. Askern Coal and Iron Co., [ 1934J 
Ch. 463. 


1373. 

1374- 

1381. 

1382. 


Damages as Interest. 

Note (a). —See, instead. Law Reform (Miscellaneous Provisions) Act, 
1934, s. 3 (I), Vol. XXL, Par. 74, post. 

(See original volume.) 

Application of Statute of Frauds. 

Text and Note (//).— Now L. P. A., 1925, s. 40. 


1383. 


1384. 

1385- 

1389. 

1390. 


1391- 

1392. 

1393. 


1394. 

1395. 

1396- 

1397. 

1398. 


1399. 


1400. 


1401 - 

1404 . 


Contracts under which Mines and Minerals Pass. 

Note (a). —As to the power of executors to sell minerals apart from 
the surface of the land without the sanction of the court, see Re Chaplin 
and Staffordshire. Potteries Waterworks Co. Ltd.'s Contract , [1922] 2 Ch. 
824, C. A., Vol. XIV., Par. 693, note (d), ante. 

Effect of Absence of Title to Minerals. 

Note (/).—See also McCrory v. Alderdale Estate Co., [1918] A. C. 503, 
H. L. (purchaser's knowledge of defect as affecting reference of title in 
specific performance action under open contract). 

(See original volume.) 

Specific Performance. 

Note (a). —By L. P. A., 1925, s. 42 (6), any contract to convey an 
undivided share in laud is sufficiently complied with by the conveyance of 
a corresponding share in the proceeds of sale in the land in like manner as 
if the contract had been to convey that corresponding share. 

(See original volume.) 

How Far Conveyance of Land Includes Minerals. 

Note (l). —For “ Real Property Act, 1845, s. 2,” read “ L. P. A., 1925, 
ss. 51 (1), 52 (1) ” ; and see also ibid., s. 205 (1) (ix.). 

Conveyance of Manor. 

Note "(c).— For “ C. A., 1881, s. 6,” read “ L. P. A., 1925, s. 62 (3) ” ; 
Vol. VIII., Par. 38, ante. 

Exception of Mines from Conveyance. 

Note (h ).—See also Fernando v. Da Silva (1912), 107 L. T. 670 (effect 
of reservation by the Crowm). 

Construction of Covenants in Conveyance. 

Note (n ).—See also Re Griffiths , Griffiths v. Riggs (1917), 61 Sol. Jo. 
268, cited in title Landlord and Tenant, Par. 1024, ante. 

(See original volume.) 

Ownership of Mine under Waste of a Manor. 

Note (s ).—As to the rights of the public to access to certain commons, 
see L. P. A., 1925, s. 193 ; Vol. IV., Par. 952, 1016, ante. 

Inclosure by the Lord. 

Text. —Further restrictions on inclosure are contained in L. P. A., 1 
s. 194 ; Vol. IV., Par. 1154, ante. 

Inclosure under Private Inclosure Acts. 

Note (p). —See, further, Thomson v. St. Catharine's College, Cai ri ge. 
etc., [1919] A. C. 468, II. L. (construction of private Act), ovemUing 
St. Catharine's College, Cambridge (Master etc.) v. Greensmith, |l^J 
2 Ch. 280, and St. Catharines College v. Rosse , [1916] 1 Ch. 73, C. A., on 
the construction of the same Act. 

(See original volume.) 
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S interests and consequently deemed not to be incumbrances, ibuL. 
B d 7 “ 8 (l) ( l). It seems that where a registered proprietor makes a gra 
of mines and minerals, the title of the grantee ought to be registered. A 
to the effect of registered dispositions of registered land see ss. 19, ~) 

% (teuebolds,; Vol. XAIV P.» 5® «, f o„. 

Note (^).-L J. A 18.5, 18, V™v I , Transfer Ru i es , 

s. ,4; i bTi'<">«•' '»• '■ t , Th ; 

i « ’t nn of and minerals " in these rules, which is to be found 

r /o\ • T and Registration lvulcs, 19—o, r. lJo. 

"£* W-AS ,0 the power of lb, ^rrf^opri Jo, to U.n.fe, »»» 

SeW XVI.. Pb I. P»r. 12. A* •» *«**■ *» *' A " ‘ J ' 5 ' 

B8 39 (Vol. XXIV., Par. 590, post), 109. 

NOTE (s).—S ee Land Registration Rules, 192.), rr. oO, 53. 

Form of Conveyance. 

Note (t).— See ibid ., rr. 112, 113. 

(See original volume.) 

^^«JSS^A-«....»l A. 0. «• «• 

(See original volume.) 

^ ^Consolidated Anthracite Collieries, Ltd., and 

Note V)--f ee ^ , R B 123 (rig ht to let down surface implied, 
Dynevor (A^dj. PJlO] ! ^ ^ svstem universally used in the 

as the coal could not subsidence) ; Thomson v. St. Catharine s 

district in question w\\h > • . «• .v w j iere working was not in 

» etc. ^ ■ (ng h Co. v. 

contemplation of parties at^J ( f - (Un(| / ( . ;IX Redemption Act, 1802, 

SdoeS'exp Jb 'or impliedly give a right to let down the surface). 
D Note ^-Sec also 

does £ ^=fihe ^V^nunegs (— 

Ltd. v. Leyson, [1933] 2 K. B. 91, C. A., at pp. 1U 123). 

Forms of Reservation of Royalties. 

Note ( 3 )._See also Mitchell v. Mosley, supra. 

(See original volume.) 

Objects of Covenants as to Working. 

Note (a).—As to the importance of the covenant, see also (Aassbrool 
Bros., Ltd. v. Leyson, supra. 


(See original volume.) 

Power to Determine Lease. 

Note (/).-_See also Burch v. Farrows Bank, Ltd., [1917] 1 Ck. GOG, 
cited in title Landlord and Tenant, Par. 847, note (h), ante. 

(See original volume.) 

Licence Coupled with a Grant. 

Note (n).—For duties, see Vol. XXIV., p. 579. For the construction 
of an agreement for the sale of gold-mining claims in Rhodesia, see Anud- 
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1433 

(■ covtd.). 


1434- 

1435. 

1436. 


gamaled Properties of Rhodesia (1913), Ltd. v. Globe and Phcmix Gold 
Mining Co., Ltd. (1919), 35 T. L. R. 415, H. L. 

Note (5).—As to the rights of a person holding a patent or licence 
from the Crown of mining lands in Ontario, see Eastern Cmslruction Co., 
Ltd. v. National Trust Co., Ltd., and Schmidt, [1914] A. C. 197, P. C. 

(See original volume.) 

Construction of Licences. 


Note (?;).—As to the construction and effect of concessions obtained 
over territory in the Gold Coast Colony, and certificates of validity 
granted by the court in that colony, see Warsaw Exploring Syndicate, 

1437- L td. v. African Rubber Co., Ltd., [1914] A. C. 620, P. C. 

1438. (See original volume.) 

1439. Easexnents and Rights affecting Mines. 

Text. —See now Mines (Working Facilities and Support) Act, 1923 
1440- (13 & 14 Geo. 5, c. 20), and Par. 1301, notes, ante. 

1441. (See original volume.) 


1442. 

1443- 

1444. 

1445. 


Modification of Natural Rights. 

Note ( 1 c ).—See also Aynsley v. Bedlington Coal Co., Ltd. (1918), 87 L. J. 
(k. B.) 1031, C. A. 

(See original volume.) 

When Right to Let Down Surface Inferred. 

Note (e).~ See, further, Beard v. Moira Collierq Co., Ltd.. [1915] 
1 Ch. 257, C. A. (in a conveyance of lands all the mines and minerals 
thereunder were excepted from the conve\ T ance, liberty being reserved 
to the grantor to work and get all minerals “ in as full and ample a way 
as if these presents had not been executed ” : held that there was a 
necessary implication that the grantor should have a right to let down 
the surface : held also that Love v. Bell (1884), 9 App. Cas. 286, and Butter - 
hnowle Colliery Co. v. Bishop Auckland Industrial Co-operative Co., [1906] 
A. 0. 305, were not to be extended to the construction of deeds contrary 
to the rule, which lias been observed for centuries, that ordinary words 
ought to be given their plain and ordinary meaning) ; Davies v. Powell 
Dvffryn Steam Coal Co., [1917] 1 Ch. 488, C. A., where, however, the order 
was by consent discharged on appeal, [1918] A. C. 555, H. L. ; Davies v. 
Powell Duffryn Steam Coal Co., Ltd. (1921), 91 L. J. (ch.) 40, C. A. (right 
of support taken away); Warwickshire Coal Co. v. Coventry Corp.. Par. 
1416, note (/), ante. 


1446. 

1447- 

1448. 

1449. 


1450- 

1452. 

1453 . 


Construction of Compensation Provisions. 

Note (o). —See also \Vesthoughton Urbarn Council v. Wigan Coal and 
Iron Co., [1919] 1 Ch. 159, C. A. 

(See original volume.) 

Grant . . of Support for Buildings. Mines Reserved. 

Note (</).—See Jones v. Consolidated Anthracite Collieries, Ltd., and 
Dynevor (Lord), [1916] 1 K. 13. 123 (mining lease granted by landlord, 
who afterwards, as regards part of the land under which the mining 
rights had been granted, granted a building lease with a reservation of 
mines ; landlord held liable on the grounds that he had covenanted to 
make compensation if any injury were done to the demised premises by 
subsidence, and that he had derogated from his grant). 

Note (e ).—See also Aynsley v. Bedlington Coal Co., Ltd., supra. 

Note (&).—See also Davies v. Powell Duffryn Steam Coal Co., supra. 

(See original volume.) 

Railway and Waterworks. 

Note (g ).—See now Mines (Working Facilities and Support) Act, 192! , 
infra, s. 15, which substitutes new provisions for Railways Clauses Conso i- 
dation Act, 1845, ss. 78—85 ; London and North Eastern Rail. Co. v. 
Hardwick Colliery Co. (1934), 51 T. L. R. 33. 

Note (i).— Affd. sub nom. Howley Park Coal and Cannel Co. v. London 
arid North Western Rail., [1913] A. C. 11. As to the support of a canal, 
see Linlithgow (Marquis) v. North British Rail. Co., [1914| A. C. 820. 
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1455- 

1458. 

1459. 


1460. 


1461- 

1469. 

1470. 

1471- 

1491. 

1492. 
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Special Statutes. . . 

? Text, —For the power of the Railway and Canal Commission to gran 
restrictions on working minerals required for support, see Mines (Working 
Facilities and Support) Act, 1923, and Par. 1301, notes, ante . 

(See original volume.) 

Under Brine Pumping . . Act, 1891. 

Text and Note (?i).— For exception, see Housing, Town Planning etc., 
Act, 1919, s. 36. 

Liability of Successive Owners. 

Note (o ).—See also Durham C. C. v. South Medomsley Colliery , Ltd . 
(Owners) (1916), 80 J. P. 343 ; Aynsley v. Bedlington Coal Co. t supra. A 
purchaser of the surface with the benefit in a prior conveyance of a covenant 
(running with the laud) to compensation for damage by undergrount 
working is not entitled in the absence of express assignment to recover 
compensation for damage accrued before the conveyance to him (Snowdon 

v. Ecclesiastical Commissioners, [1935] 1 Ch. 181). 

Note (p). —See, however, Manley v. Burn, [1916] 2 K. B. 121, C. A. 
(as the risk of occasioning damage, if proper support were not left, was 
increased by the land being already honeycombed, it became more in¬ 
cumbent on present lessee to provide adequate support). 

(See original volume.) 

General Wayleave. 

Note (m). —See Par. 1433, ante. 


(See original volume.) 

Statutory Regulation of Mines. 

By Mining Industry Act, 1920 (10 & 11 Geo. 5, c. 50), the Mines 
Department of the Board of Trade was established under a Parliamentary 
Secretary of the Board, referred to as the Secretary of Mines, to secure 
the most effective development and utilisation of the mineral resources 
of the United Kingdom, and the safety and welfare of those employed in 
the mining industry ; and all powers and duties of the Board in relation 
to mines and the mining industry were to be exercised anil performed 
through the Secretary of Mines (s. 1). As to general powers of the Board, 
including powers relating to quarries and as regards statistics and research, 
sec s 2. As to advisory committees to give the Board advice and assist¬ 
ance relating to coal and the coal industry, and the metalliferous mining 
industry, see s. 4 ; ability of the Secretary of Mines to sit ui_ larhament, 
s. 6 • staff remuneration and expenses, s. 5, and Coal Mines Act, 1930, s. 17. 
As to schemes for drainage of a group of mines, powers to make regulations 
for metalliferous mines, etc., see Act, 1920, ss. 18 (as amended by S. L. R. 
Act 1927), 19, 21—23, 25. For South Yorkshire Scheme, see btat. l\. & U., 
1929, No. 803. The powers of the Secretary of State under enactments 
relating to mines and quarries were transferred to the B. of T. (Stat. R. & O., 
1920, No. 2193). 

Statutes Affecting Coal Mines. 

Note (c). —See now Coal Mines Act, 1911,8. 1 ; Coal Mines Act, 1914. 
The enactment cited in the original volume is not repealed ; see note (d), 


Note (</).—Coal Mines Acts, 1887—1932.—The Coal Mines Regulations 
Act, 1887, except ibid., ss. 1, 3, 12—15 ; Coal Mines Regulation Act, 1896 ; 
Coal Mines Regulation Act (1887) Amendment Act, 1903 ; and, so far as 
they relate to coal mines, mines of stratified ironstone, mines of shale, and 
mines of fireclay, the Mines (Prohibition of Child Labour Underground) Act, 
1900 • Notice of Accidents Act, 1906, ss. 1 3, 5; Mines, Accidents 

(Rescue and Aid) Act, 1910 ; and, so far as it relates to the Coal Mines 
Regulation Act, 1887, the Employment of Women Act, 1907, s. 1, were 
repealed and largely re-enacted by the Coal Mines Act, 1911. For in¬ 
stances of rules made ultra and ultra vires, see Davies v. Glamorgan Coal Co., 
[1913] 3 K. B. 222 ; varied, [1914] 1 K. B. 674, C. A. (joint district board 
held to have no power to determine over what period the actual earnings 
of the workmen were to be taken for the purpose of determining the rate of 
such earnings and the deficiency (if any) of such rate below the minimum 


rate). 

The Coal Mines Act, 1887—1932, include the Acts of 1914, 1919, 1926, 
1930, 1931, 1932. 
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The Mining Industry Acts, 1920-1934 include the Act, 1920 (supra), 
and Mining Industry (Welfare Fund) Acts, 1925, 1931, 1934 (ibid., s. 4(1)); 
see sub-par. Welfare Fund, infra. 


Facilities for Reorganisation of the Industry.—Where, with a 

view to more economical and efficient working, owners agree to amalgamate 
their undertakings wholly or partially, they may prepare and submit an 
amalgamation scheme to the Board of Trade (Mining Industry Act, 1926, 
s. 1 (1) ). The Board may assist in the settling of terms if it is the general 
wish (s. 12 (1) ). 

Where an owner or owners who have agreed to amalgamate consider that 
for similar reasons it is expedient that other undertakings whose owners 
are unwilling to amalgamate or to agree to the proposed terms, should be 
absorbed, the owner or owners may prepare and submit an absorption 
scheme (s. 1 (2) ) ; for definition see s. 1 (3). 

For the contents of total amalgamation schemes, see s. 2 ; . of total 
absorption schemes, s. 3 ; of partial schemes, s. 4 ; for supplementary 
provisions, s. 5. 

If the Board after communication with interested parties, are satisfied 
that a primd facie case has been made out they refer the matter to the 
Railway and Canal Commission (s. 6). As to the jurisdiction of the Com¬ 
mission, see s. 24 (1). 

The Commission, if satisfied that the scheme conforms to the statutory 
requirements, consider objections and hear objectors (s. 7 (1) ). Repre¬ 
sentatives of employees may be heard (s. 8). The Commission may con¬ 
firm the scheme with or without variation or refuse to confirm (s. 7 (2)), 
but must confirm if in the national interest to do so and the terms are 
fair and equitable (s. 7 (2) (a) ). The} 7 may, upon objection by a holder 
of securities (see s. 25), order the purchase of his securities if the proposed 
substitution would not be unfair to him (s. 7 (2) (b) ). 

As to the meaning of “ national interest ” and “ fair and equitable,” 
see Re Denaby and Cadeby Main Collieries, Ltd. (1927), 43 T. L. R. 
322 ; Re Amalgamated Anthracite, Collieries, Ltd.'s Application (1927), 
43 T. L. R. 672. 

For power to order security for costs, see s. 24 (3). 

As to notices, see s. 7 (3) ; copy of scheme to be sent to registrar of 
companies, s. 7 (4) ; title of trustees to substituted securities, s. 7 (5); 
rights of capital, s. 7 (6). 

Provisions as to working facilities under Mines (Working Facilities and 
Support) Act, 1923, Pt. I. (see Par. 1301, ante), may be included in a scheme 
and granted by the Commission (s. 9). 

A scheme may be withdrawn from the Commission subject to costs; 
but if any of the persons are willing to proceed the Commission may, if i n 
the national interest, consider it as an absorption scheme, see s. 10. 

Where a firm or an individual owns an undertaking, the above provisions 
of the Act apply subject to necessary modifications (s. 11). 

After 4th August, 1928, the Board must report to Parliament upon the 
operation of these provisions (s. 12 (2) ). 

Reorganisation Committee.—A Coal Mines Reorganisation Committee 
consisting of 5 members appointed by the Board of Trade has been set 
up under Coal Mines Act 1930, s. 11. The duty of the Committee is to 
further reorganisation with a view to production, supply, and sale of coa , 
and for that purpose to promote amalgamation of undertakings (s. ) > 

see for example Stat. R. & O., 1930, No. 841. If they consider it expedient 
they may require owners to submit an amalgamation or absorption scheme 

under Act, 1926, s. 1 (1) or (2), supra, and this Act, Pt. I., providing or 
submission to the Railway and Canal Commission, applies with ce am 
modifications, see s. 13. 

Working Facilities.—See Act, 1926, s. 13 and Par. 1301, ante. 

Welfare Fund.—This fund is to be applied for such purposes connected 
with the social improvement of colliery workers, ex- workers an c r £P®. 
dants, and with mining education and research as the Board o 
mav approve (Mining Industrv Act, 1920, s. 20 (1); Mining n * 
(Welfare Fund) Act, 1934, s. 3 (4) ). Owners make Payments eacii yea 
before 31st March during the period 1921-1952 (Act, 1920, s. > 

as lastly extended bv Act, 1934, s. 1). The amount is based on 
output of the previous year; on the output of 1932 and su eque 
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years it is U. per ton (Act, 1934, s. 2 (1), (2) ); as to recovery, see ibid., 
g 2 (3) (4). 

The allocation of the money is vested in the Miners’ Welfare Committee 
consisting of nine members, see Act, 1920, s. 20 (3); Act, 1925, supra ; 

Mining Industry Act, 1920, s. 15; Act, 1934 , s 3 ( 2 ) (3). For further 
provisions as to grants, accounts and audit, see Act, 192 J, s. ( ),{ )> \ )• 
The fund is augmented for the year ending 31st March, 1927, and in each 
subsequent year by the proceeds of a royalties welfare levy. Persons liable 
to pav mineral riehts duty on the rental value of the rights to work coal 
and of mineral wayleaves in connection with coal or who would be so liable 
but for exception by common law or statute pay Is. per 20s. rental va ue 
(see Mining Industry Act, 1926, s. 14 (1)). The provisions of Finance 
(1909-10) 4ct, 1910, relating to assessment, collection and recovery o 
mineral rights duty (see Vol. XXIV., Par. 1130 post) are adapted and 
applied to the lew ; the duty (where payable) and the levy are collected 
together (see Act, 1926, s. 14 (2), (3), (4) ) by the Inland Revenue Commis¬ 
sioners who pay into the fund from time to time The proceeds are 
applicable to the purposes of the fund (s. 16), but, until the Board otherwise 
direct, the proceeds are to be applied to the provision of washing and 
drying accommodation at the mines (s. 17 ; Act, 1934, s. 3(1)). 

National Industrial Board.—A Coal Mines National Industrial Board 
h is been set up to report on disputes winch may be referred to them , 

.»d lotion,. J Co.l Mines AoL IMft . « i •» «£ 
members, see Stat.R.&O., 1930, No. 1047 ; rules, No. 1048; 1931, No. 92. 

Mine Committees.—If after 4th August 1928, the Bd of Trade are 
satisfied that no adequate opportunity has been afforded for the mutual 
discussion between employer and employees of matters of common interest 
in regard to the working of the mine they may by order direct that Bd. s 
regs. for the establishment of a joint committee shall apply to that mine, 

see Mining Industry Act, 1926, s. 21. 

Profit Sharing.—A company, notwithstanding its memorandum or 
articles, may establish a profit-sharing scheme for its employees (s. 20). 

Recruitment.—Until 31st December, 1935, in recruitment of persons 
over eighteen for certain classes of colliery labour, ,,reference is to be given 
to those so employed during 24th-30th April, 1926 or when last before 
that date in regular employment, see s. 18; and hxpinng I^iws Co 
tin nance Act, 1934, 8. 1, belied. 

Compulsory Insurance Against Accidents. See W. C. (Coal Mines) A., 
1934, Vol. XVII., Bar. 1141, ante. 

Production Supply and Sale.-Coal Mines Act, 1930, Pt. I provides 

for regulating and facilitating the production supply mid sale of coal. 

There must be a “ central schemo ” administered by the central council 
and “ district schemes ” administered by executive boards see s. 1 ; 
for districts sees. 18 ( 1 ), Soiled. ; for compulsory provisions of the schemes, 
Setf 2 3 l Ac H oLmdoa, Ltd. (1934), 50 T. L. R. 413; Dor,nan. Long 
<0 Co. v. Durham District Executive Bd. (1934), Ml T. I, R. 340 (ascertain¬ 
ment of standard tonnage); Lockwood and Elliott v. Midland Quota 
Conmittee (1934), 50 T. L. R. 337 (excess tonnage). A seam may be a 
“coal mine” {Be Midland {Amalgarmted) District {Coat Mines) Scheme, 
1930, 119341 Ch. 712). Output in s. 18 (1) is the tonnage in coal brought 
to the surface before cleaning {It. Holliday 

mated) District {Coal Mines ) Scheme Executive lid. (1934), ol I. L. K. 81 , 
For effect of schemes on contracts, see s. 4 ; 

V Sth Wales Coal Mines Scheme Executive Bd. (1934), oO 1. L. It. 4Ho, 
C A As to powers of bds., see A.-G. v. I \ right (1932), 49 1. L. R. 6 
(no power to differentiate between ports in fixing f.o.b. price of bunker 
roil) National and district committees of investigation must be set 
up; for constitution, powers, duties and right of appeal of aggrieved 
persons to the Railway and Canal Commission, see s. 5 and Stat. R. & O., 
1930 Nos. 858, 860. The central council and executive boards must 
send’accounts and other information to the Bd. of Trade (s. 6), and the 
Bd must make a report to Parliament (s. 7). Information must be kept 
secret, see s. 8 and Stat. R. & O., 1930, No. 848. As to offences and 

penalties, see s. 9 ; arbitration, s. 16 (2). 

See also New Hnchnall Colliery Co. v. Standard Tonnage Committee , 

Midland Scheme (1933), 148 L. T. 565. 
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For amdt. of the Central Scheme, see Stat. R. & 0., 1934, No. 677. 

The Act expires 31st December, 1937 (s. 10; Coal Mines Act, 1932 

s. 1 ( 1 ) ). 


1493. Hours of Labour. 

Note (/).—See Par. 1492, note ( d), ante ; Coal Mines Act, 1911, s. 95. 

Note (g). —For “ 8 hours ” substitute “ 7 hours ” (Coal Mines Act, 1919). 

Note (i). —This is merely intended to allow for the time taken in lowering 
all the men of the shift and bringing them back again to the surface; the 
fact that some of the shift have returned within the time does not exonerate 
the rest from compliance with the Act (Wing v. Skinner and Holford , Ltd. 
(1922), 128 L. T. 365). 


1494. Exceptional Extensions. 

Text.— As to extension of this section to mines other than coal mines, 
see Coal Mines Regulations (Amendment) Act, 1917. 


Local Emergency. 

Note (l). —The exception to the eight hours rule provided by the Coal 
Mines Regulation Act, 1908, s. 1 (2), refers to abnormal danger ( Tliomey - 
croft v. Archibald (1913), 50 Sc. L. R. 485). 

Note (ti). —For “ 94 hours ” substitute “ 8 hours,” and omit “ on- 
setters ” (Coal Mines Act, 1919 (9 & 10 Geo. 5, c. 48) ). 


1495. 

1496. 

1497. 

1498. 

1499. 


1500 . 


Limit of Power of Owner etc. 

Notes (p), ( q ).—See now Coal Mines Act, 1911, s. 122. 

Note ( 5 ).—Until an Act giving effect to an international convention 
on hours comes into operation, the limitation to sixty days is to be omitted, 
and “ half an hour ” is substituted for “ one hour,” see Coal Mines Act, 
1931, s. 1 ; Coal Mines Act, 1932, s. 1 (2) ; Act, 1931, s. 3 ; wages rates 
are to be maintained, see ibid., s. 2. 

(See original volume.) 

Register of Times of Lowering and Raising. 

Note ( 2 ).—See, further, Roger v. Stevenson (1912), 50 Sc. L. R. 89. 
Note (c). —See, further, Addie d: Sons' Collieries, Ltd. v. Sullivan, 
[1916] S. C. 770. 

Offences and Penalties. 

Note (/).—See also Gregory v. Walker (1912), 29 T. L. R. 51 (“con¬ 
nivance ” at contravention of statutory provisions). 

Sanitary Accommodation. 

Note (k ).—See Par. 1492, note (d), ante ; the provision and use of 
sanitary conveniences are now governed by regs. (Coal Mines Act, 1911, 
s. 76). W ashing and drying accommodation must in certain circum¬ 
stances be provided (ibid., s. 77) ; see Stat. R. & O., 1913, p. 675 and 
p. 678. See also Senior v. Brodsworth Main Colliery Co., Ltd. (1917), 86 
L. ,T. (k. b.) 1387, C. A., Vol. XX., Par. 364, note ( h), ante. 

Place of Payment. 

Note (l). —See Par. 1492, note (d). ante ; Coal Mines Act, 1911, s. 96 (1), 
substituting the words “ any licensed premises as defined by the Licensing 
(Consolidation) Act, 1910,” for the words “ any public-house . • • 
liquor.” For the provisions as to the offence, see now Coal Mines Ac , 

1911, s. 96 (3). 

Wages, if a majority of the employees so desire, must be paid week), 
and every employee must be given a detailed statement showing h°" 
the amount paid him is arrived at (ibid., s. 96 (2) ); and see Simnwnds v. 
Newport Abercarn Black Vein Steam Coal Co., [1921] 1 K. B. 616, C. 
(boy, employed under butty system). 

As to the loss of right to wages while the mine is closed for repairs, see 
Browning v. Crumlin Valley Collieries, Par. 166, note (e), ante. 

Deductions from Wages. { 

Note (m). —The owner may make deductions in respect of the cos °j 
the compulsory provision of washing and drying accommodation ( a 

Mines Act, 1911 (1 & 2 Geo. 5, c. 50), s. 77 (4) ). 

By the Coal Mines (Minimum Wage) Act, 1912 (2 & 3 Geo. * c \ ’ 
s. 1, every workman (for definition, see ibid., s. 5) employed un 
ground in a coal mine, unless excepted by, and who complies with, ru 
made by the joint district board, must be paid wages at not less than 
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fixed minimum rate. When a miner sues to recover wages at the 
minimum rate the production by him of a certificate under ibid., s. 1 ( 1 ), 
is not a condition precedent to his maintaining the action (Barwdl v. 
Abercarn Black Vein Steam Coal Co., Hd., [19151 2 K. B. 2o6, C. A., 
overruling Randle v. Clay Cross Co., [1913] 3 K. B. 795). If it appears, 
however, that there has been a reference to arbitration, but that the 
arbitration is not concluded, the county court judge ought to adjourn 
the case until that question has been determined (Barwdl v. Alarcarn 
Black Vein Steam Coal Co., Ltd., supra: FairbankFlorence Coal 
and Iron Co., Ltd., [1915] 2 K. B. 714, C. A., at pp. 726, 727). The Coal 
Mines (Minimum Wage) Act, 1912, s. 1, applies to proceedings taken by 
a miner receiving more than the exact amount of the minimum wage 
(Fairbanks v. Florence Coal and Iron Co., Ltd., supra) ; and see title Wo 
and Labour, Vol. XXVIII., at pp. 874 el sex,. The rules must provide for 
the regularity and efficiency of the work to be performed, for forfeiture 
of the right to the minimum wage on non-compliance with such rules, and 
for the appointment of persons to decide any question affecting any work¬ 
man under such rules and furnish a certificate of any such decision. W ork- 
men who are aged or infirm or partially disabled by illness or accident may 
be excluded from the right to wages at the minimum rate (Coal Mines 
(Minimum Wage) Act, 1912 (2 & 3 Geo. 5, c. 2), s. 1 (2) )• 

Different minimum rates of wages and different district rules may be 
made for different districts, but no agreement entered into or existing 
custom for payment of wages at a higher than the minimum rate is 

affected thereby (Coal Mines (Minimum 191 J 2 J l)) L R* 

Mackinnon v. Norik's Navigation Collieries (1389), Ltd. (1J13), -9 1. L ; ■ R* 
615 ; Richards v. Wrexham ami Acton Collieries, Ltd., Dames v. Same, [1914] 

2 K. B. 497, 0. A., disapproved in Ilooley v BuUtrlcy Colliery ,o , Lh 
119161 2 A. C. 63, and in Charm v. Dalton Mam Collieries, Ltd., [14 <>J 1 

A (' 612 at p 632, so far as it decided that the employer is not within the 

Coal Mines (Minimum Wage) Act, 1912, unless he is also the paymaster ; 
Iliqqinson v. Blackwell Colliery Co. (1914), 84 L. J. (K. n.) 1189, C. A., 
Vof XX., Par. 311, note ( 7 ), ante; Vol. XXVIII., at p. 87o. As to 
deciding in which district a mine lies, see Lofthouse Colliery. Ltd. v. Ogden, 

[ 1 Whero K the' minimum rate or rules formulated by the joint district 
board are not applicable to any group or class of coal mines in the district, 
a special minimum rate, either higher or lower, and special rules, either 
more or less stringent, may be provided for such group or class of coal 
mines (Coal Mines (Minimum Wage) Act, 1912, s. 2 (4)) ; see also Jones v. 

Phoenix Colliery Co. (1912), 28 J. L. K. 874. . 

The minimum rate of wages or district rules for any district may be 

varied by the joint district board only—( 1 ) at any time by agreement 
between the representatives of the workmen and employers respectively ; 
( 2 ) after one vear has elapsed since the rate or rules were last settled or 
varied, on application made, with three months notice given after the 
expiration of the year, by any workman or employers, which appears to 
the joint district board to represent any considerable body of opinion 
amongst either the workmen or the employers concerned (Coal Mines 

(Minimum Wage) Act, 1912 (2 & 3 Geo. 5. c. 2), s. 3 (2) ) ; see It v. 
AmvhUlt (Judge), [1915] 2 K. 13. 223 (application for revision of minimum 
rate of wages hy a considerable body of opinion amongst the employers 
concerned, who were, however, represented on the joint district hoard : 
held that applicants were entitled to present their case independently, 
and not merely through the medium of their representatives on the 
hoard) How the application should he made and supported is for the 
hoard to decide as a matter of its own procedure, hut there is not neces¬ 
sarily a right on the part of the applicant to be heard in person and 
the hoard Tn dealing with the application is acting in an administrative 
capacity (R. v. Amphlett (Judge), supra , at pp. 240, 241). An application 
for a special rate for a group, if no group existed before, is an applica¬ 
tion to vary the minimum rate for that group within the Coal Mines 
(Minimum Wage) Act, 1912, s. 3 (2) (h) (It v. Amphlett (Judge), supra). 

If the joint district board within three weeks, or within any time 
extended hy agreement, after the expiration of a notice for an application 
to vary any minimum rate of wages or district rules, fails to deal with 
the application, the chairman of such hoard may make such variations or 
alterations as the joint board could have made (Coal Mines (Minimum 
Wage) Act, 1912, s. 4 (2) ). 
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The office of chairman for the purposes of the Act may be committed to 
three persons, and the decision of the majority shall be deemed to be the 
decision of the chairman (ibid., s. 5 (2) ). The Act has been continued to 
31st Dec., 1935, by Expiring Laws Continuance Act, 1934, s. 1, Sched. 

Note (p).- —See Holiness Iron Go., Ltd. v. Dobbie , [1920] A. C. 916 
(mineowner's weigher made average deductions for stones etc. by crow- 
picking certain hutches ; held, deduction not made under Act, but a 
miner could not sue for wages on deductions thus made). 

Note (6). —See Par. 1492, note (d), ante. 


1501. Checkweigher. 

Notes (e), (/).—For extension of checkweighing to other industries, and 
application of Coal Mines Regulation Acts, 1887 to 1908, see Checkweigh¬ 
ing in Various Industries Act, 1919 (9 & 10 Geo. 5, c. 51), and Par. 1549, 
post. See, further, Addie A' Sons' Collieries, Ltd. v. Sullivan , [1916] S. C. 
770 (circumstances in which the provisions in the text of original volume 
were held not to have been followed, and appointment invalid). 

Note (< 7 ).—As to the removal of a minority checkweigher, see Bell v. 
Bennett , [1928] 2 K. B. 206. 


1502. 


1503. 


1504. 


1505- 

1506. 

1507. 


Notice of Appointment. 

Note (h). — His appointment ceases on the dismissal of all the miners. 
The provisions regarding exercising improper influence against his appoint¬ 
ment only apply when the mine is a going concern (Richards v. Duffryn 
Aberdare Colliery Co., Ltd., [1923] 2 Ch. 520 (threat not to reopen mine 
with same checkweigher) ). An appointment is invalid where the notice of 
meeting was addressed only to a part of those entitled to appoint (Bell v. 
Bennett, supra). 

Remuneration. 

Note (j ).—The coexistence of a majority and of a minority check- 
weigher, even if possible under the Acts, is no defence to a claim by a 
majority checkweigher against a weight-paid worker ( Bell v. Bennett , supra). 

Facilities to be Afforded to Checkweigher. 

Note ( 0 ). — The owners of a colliery are not bound to provide artificial 
heat for a checkweighers shelter (Dahnellington Iron Co., Ltd. v. Mackenna, 
[1912] S. C. (J.) 63). 

Limit upon Checkweigher’s Powers. 

Note (p). —The acts of interference complained of need not have been 
done qua checkweigher (Sykes v. Barraclough, [1904] 2 K. B. 675), nor 
must they be unlawful either as in breach of statute or unlawful according 
to the common law (Hampton v. West Cannock Colliery Co., [1932] 2 K. B. 
293, at p. 303). 

The provision is solely for the protection of the employers in the manage¬ 
ment of the mine ; therefore the miners cannot under the section be heard 
to complain of the conduct of the checkweigher (Fonder v. Kibble, [19-*d 
1 ('h. 140). A checkweigher may be appointed an inspector on behalf 0 
workmen (Date v. Gas Coed Collieries, Ltd., [1915] 2 K. B. 454, C. A.). 

(See original volume.) 

Shafts and Outlets. 

Notes.— See Par. 1492, note (d), ante. . . 

Note (d).— See Coal Mines Act, 1911, s. 122. “ Mines ” does not include 

any part of the premises where any manufacturing process is carrie on 
other than a process ancillary to the getting, dressing or preparation or 

sale of minerals (ibid.). n 

Note (e). — There is no longer a statutorv definition of “ shaft. 

Note (/).— See ibid., s. 36 (1). Every‘’part of a mine in which ten or 

more persons are employed at the same time must have at least two 
affording means of egress to the surface, such that if either oecomes in 

passable at any point the other affords a way out (ibid., s. 36 (3) )• 

Note (g).— See ibid., s. 36 (2). For the exemption of shafts compie 
or commenced before 1st January, 1865, and 1st January, 1888, respec 1 

see ibid., s. 36 (6). f fhe 

Note (h).— See ibid., s. 36 (2). For the exemption on account 01 

thinness of the seams, see ibid., s. 36 (7). , , t 

Note (i).~ See ibid., s. 40 (1). The winding apparatus need now be *ep 
only at the two shafts required by statute and any other shaft or our 
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for the time being in use for ingress or egress (ibid.). Except for the purpose 
of sinking operations, or for the purpose of examining or repairing the 
shafts or outlet or machinery or appliances therein, or for the purpose of 
accompanying animals or bulky materials which cannot be raised or 
lowered in a cage, or where a written exemption is given by tbe inspector 
of the division, no person mav be raised or lowered except in a cage con¬ 
structed in accordance with the statutory requirements (ibid.). Winding 
apparatus need not be provided for an ingress or egress where ladders are 
unnecessary (ibid.). A miner has no right to leave the mine when he 
chooses or to use the winding-up cage at any moment that he pleases, an 
the facilities of egress are not available to him as of right until the end of 
the shift (Herd v. Weardale Steel, Coal and Coke Co., [191o] A. O. 67). 

Note (k).— See ibid., s. 107 (1) ; and as to notice, see s. 107 (2). for the 
provisions as to agreements and penalties contrary to the statutory pro- 
visions, see s. 36 (4). For the remaining provisions contained in.the note, 

see s. 36 (6). 

Division of Mines into Parts. 

Note (l ).—See Par. 1492, note (d), ante.; Coal Mines Act, 1911 (1 ® 

Geo. 6, c. 60), s. 25 (1), (3). Such notice may only be given where each 
part of the mine has a separate ventilation system, except by permission 
of the inspector of the division (ibid., s. 25 (1)). The notice must specify 

the point of separation on all roads connecting the different P arta of “ 
mine (ibid s 25 (2)). Disputes are no longer settled by arbitration, 

buTbv rctence to a referee \ibid., ss. 25 (3), 116). No time limit is now 
laid down in which owner, agent, or manager must give notice of his 
refusal to acquiesce in the Secretary of State’s objection ; see ibid., s. 25 (9). 

Plans of Workings. 

Notes.— See Par. 1492, note (d), ante. 

Note (m ).—'The word “ plan ” is no longer defined. 

Note a).—Coal Mines Act, 1911, s. 20 (1), which re-enacted, with some 

additions Coal Mines Regulation Act, 18S7, s. 24 (1); Coal Mines Pegui. - 
tion Act 1896 s 3 The owner, agent, or manager must also keep a plan 
oUhe venSon of the mine (CoM Mines Act, 1911, S g 20 (2)) As to 
qualification of a surveyor for making the phvns, see Stat K. & U_, 1J , 
J. 509 ; Stat. R. & 0.. 1918, No. 823; S tat. R. & O. mi, Nos.^4, 2ou, 
641 ; and as to the fees paid by applicants, Stat. R. &. 0., 19.1, No. boi). 

As to the correctness of plans, see Act, 1911, s. 23. 

Note (o).— See Coal Mines Act, 1911, s. 20 (4). 

NOTE ( p).—The scale in the case of a nunc opened on or after tho 16th 
December, 1911, must be not less than 40 inches to the mile (s. (3) ). 

Note (q). —See ibid., s. 20 (5). 

^NoTEfsb—See Par. 1492, note (d), ante ; Coal .Mines Act, 1911, s. 26 (1) ; 

an NoTtwS’ee P p.ri492°; nJ>te "(d), ante ; f^lMin^ActUHl^ 26 

(1) (i.). As to liability under other Acts, see ibid., s. 26 (1) (u.). As to 

non-compliance, sec now ibid., s. 26 (2). 

Plans of Abandoned Mines. 

Note (u).-Sec Par. 1492, note (d), ante / Coal Mines Act, 1911 (1 A - 
r 5 c 50) s 21 (1), re-enacting the Coal Mines Regulation Act, 1896 
? K e °-/V,0 Viet c 43) s 4 (1), with slight variations. The scale of the 
SL in the case'of mines opened after 16th December, 1911, must be 
not less than 40 inches to the mile, except in the-case of workings plotted 
Wore 1st Januarv, 1912 (Coal Mines Act, 1911 (1 4 2 Geo. 5 e. 50), 
c 91 191 1 As to the qualification of a surveyor for making the plans, see 
Stat. R. & O., 1912, p. 509 ; Stat. R. & O., 1918, No. 823 ; Stat. R. & O 
1921, Nos. 74, 255, 641 ; and as to fees paid by applicants, Stat. R. &, 0., 

19 A mine orseam is deemed to be abandoned if it has not been worked 
for twelve months, unless the roadways and workings arc kept in an 

accessible condition (Coal Mines Act, 1911, s. 21 (5) ). 

As to the return as to number of persons employed, mineral wrought 

etc., see now ibid., s. 22. 

Note (a)._Seo Par. 1492, note {d), ante ; Coal Mines Act, 1911, s. 21 (3), 

( 4 ) If an abandoned mine is re-opened, the owner is entitled to have 
the plan and section returned on depositing a copy of the whole or part 
with the Secretary of State (ibid., 8. 21 (3)). 

h.l.s.— 25 139 
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Note (b). —See Par. 1492, note (d), ante ; Coal Mines Act, 1911, s. 21 (8). 
Note (c). —See Par. 1492, note (d), ante ; Coal Mines Act, 1911, s. 21 (6). 
The maximum penalty is now £20 (ibid., s. 101 (3)). For the time within 
which an information must be laid, see now ibid., s. 21 (7). 


1512. 


Appointment of Manager and Under-manager. 

^ Note (e).—See Par. 1492, note (d), ante ; Coal Mines Act, 1911 (1 & 2 
Geo. 5, c. 50), ss. 2 (1), 6. The owner or agent of a mine required to have 
a manager may not take part in the technical management unless qualified 
as a manager (ibid., s. 2 (4) ). For the purpose of appointment of a 
manager, workings having a common system of ventilation, either in 
whole or in part, form part of the same mine (ibid., s. 2 (5) ). 

Note (g ).—See Coal Mines Act, 1911, s. 5 (1); the manager must be at 
least 25 years of age (ibid.). A manager of a mine not required by statute 
to have a manager must have a first or second class certificate (s. 5 (2)). 
Forger} 7 of certificates or false declarations relating thereto are offences (s. 28). 
4 or constitution of Bd. for Mining Examinations, see s. 8 ; as to exami¬ 
nations, qualifications of candidates, etc., see s. 9 (as amended by Stat. 
IB & ().. 1933, No. 1059); also Stat. R. & 0., 1933, Nos. 1166 (rules), 
1190 (fees): 1934, No. 162 (dates and places). The Bd. of T. deliver 
certificates of competency (s. 10 (1); 1933, No. 1059) and may do so to 
holders of colonial and foreign certificates (s. 10 (2) ). A register of 
holders is kept (s. 10 (3) ). The provisions of ss. 9 and 10 relating to 
qualifications and grant of certificates may be varied by order of the 
Bd. so as to adapt them to the needs of the industry and progress of 
education (Mining Tndustrv Act, 1926, s. 22). 

No person may, except with the approval of the inspector of the division, 
be manager to more than one mine requiring a manager unless the aggre¬ 
gate number of persons employed in such mines does not exceed 1,000, and 
all the shafts and adits for the time being used in working such mines lie 
within a circle with a radius of two miles (Coal Mines Act, 1911, s. 4 (1) ). 
Tn such a case there must be a separate under-manager for each mine (ibid., 
s. 4 (2) ). The number of mines for which a manager acts may be limited 
(ibid., s. 4 (3) ). As to appointing separate under-managers for several 
adjacent workings, which in fact constitute separate mines, see Moore 
(A. G.) <b Co. v. Macmillan, [1921] S. C. (J.) 9. 

Note (h). —Sec Par. 1492, note (d), ante. It is an offence to work a mine 
without a manager for any period (Coal Mines Act, 1911, s. 2 (2)), subject 
to a penalty not exceeding £20, with a daily penalty not exceeding £1 (ibid., 


s. 101 (3) ), but on a manager ceasing to be manager for any reason, a 
competent temporary manager, who must hold a first or second class 
certificate, may be appointed for not more than four months (ibid., s. 2 (2). 

Note (i).—See Coal Mines Act, 1911, s. 102 (4), (8). 

Note (/).—See Par. 1492, note (d), ante, and note ( h ), supra. For 
the provisions exempting small mines (i.e., mines employing less than 
thirty persons below' ground), see Coal Mines Act, 1911, s. 2 (3). 

Note (&).—See Par. 1492, note (d), ante. For the qualification of an 
under-manager, see now Coal Mines Act, 1911, s. 5 (2). Notice of his 
appointment must be sent to the inspector of the division (ibid., s. 6). 
As to certificates of service, see Par. 1492, note (d), ante. 

The provisions as to responsibility of the manager and eligibility of 
contractors and their employees appear not to have been re-enacted. 

Note (/).—See Par. 1492, note (d), ante ; Coal Mines Act, 1911, a. 3 (li¬ 
lt appears from the wording of the statute, despite the marginal note, 
that the daily supervision must be by the under-manager, where appointed, 
as well as by the manager. 

W C. J ^ 

Provision is made for the performance of the duties of the manager 
under-manager when absent on leave or from sickness or other temporary 
cause ; see ibid., s. 3 (2). .. 

As to non-compliance with the provisions as to supervision, see to •> 
s. 3 (3). 


1513. Cancellation of Manager’s Certificate. 

Note (n).—See Par. 1492, note (d), ante ; Coal Mines Act, 1911 (1 & 2 
Geo. 5, c. 50), s. 11 (1) (a). The Coal Mines Act, 1911, s. 11, relating to 
inquiries into the conduct of holders of certificates of competency, a PP lie 
to any owner or agent of a mine taking part in the technical managemen 
thereof (Coal Mines Act, 1914 (4 & 5 Geo. 5, c. 22), s. 1). 
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Note (o).-See Par. 1492, note (d), ante ; Coal Mines Act, Mil, s. 11 
(1) (g). As to the conduct of the inquiry, see ibid., s. 11 (1) (*>)— [t), \*h W » 

os to evidence, see ibid., s. 11 (1) (g), (h). . , im , ,< 

Note ( p ).—See Par. 1492, note (d), ante, ; Coal Mines Act, 1911, s. 11 

(1) (e). For the provision as to the report to the Secretary of State, see 

s. 11 (1) (d); as to delivering up certificates, s. 11(1) (*)• 

Note (r).—See Par. 1492, note (d), ante ; Coal Mines Act, 1911, s. 12 (1). 
Note (s).—S ee Par. 1492, note ( d ), ante ; Coal Mines Act, 1911, s. 11 (6). 

Renewal of Certificate. 

Note (<).—See Par. 1492, note (d), ante ; Coal Mines Act, 1911 (1 & 2 
Geo. 5, c. 50), a. 12 (2). 

Certified Copies. . . 101I 

Note («).—See Par. 1492, note [d), ante ; Coal Mines Act, 1911, s. 13 , 
as to the expenses of the Secretary of State, see s. 112. 

Note (a).—See Par. 1492, note (d), ante. It appears that small mines 
must now give particulars of ventilation like any other mine. 

Note (6).—See Par. 1492, note (d), ante ; Coal Mines Act, 1911 (1 & 2 
Geo. 5, c. 50), s. IS (1) (a), Sched. I. As to the provisions of forms, see 
ibid s 18 (2) The returns must also include prescribed particulars as 
to appliances for rescue work and ambulance appliances, rescue brigades 
and the training of men in ambulance work, and any other particulars 

prescribed by the Secretary of State [ibid., s. 18 (1) (c), (d) ). 

Note (c).-See Par. 1492, note (d), ante ; Coal Mines Act, 1911, s. 18 

fl) <b) For “ disabled . . . work ” substitute “ disabled, for more than 

three days any person employed in or about the mine from earning full 

wages at the work at which he was employed ” (Workmen s Compensation 

Act, 1923 (13 & 14 Geo. 6, c. 42), s. 28(3)). 

Note (e). —See Par. 1492, note (d), ante ; Coal Mines Act, 1J11, s. Ill, 
re-enacting, with modifications, the Notice of Accidents Act, 1906 (6 Bdw. 

7, c. 53), s° 3. 

Publication of Returns. , , „ 

Note (/).—Now Coal Mines Act, 1911, s. 18 (3); for the offence of 

making a false return, s. 18 (4). 

Note (g ).—See note (/), supra. 

Notice of Accident. 

Note ({).—See Par. 1492, note (d), ante ; Coal Mines Act, 1911 (U 2 
Ceo 5 c. 50) s. 80 (1). In ease of loss of life or serious personal injury, 
notice must also he sent to the person, if any, nominated for that purpose 

bv the employees (ibid.). . . . 

The provisions relating to notification of accidents apply to industrial 

diseases and may be extended to dangerous occurrences (ibid., ss. 7J, 81). 

As to the use of sprays in drilling, see ibid., s. /8. 

Notice of Death. 

Note ( i).—See Par. 1492, note (d), ante ; Coal Mines Act, 1911 (1 & 2 
Geo. 5, c. 50), s. 80 (3). For the offence, see now ibid., s. 80 (4). 

Disturbance of Place of Accident. 

Note (fe).—See Far. 1492, note (d), ante ; Coal Mines Act, 1911, s. 80 (2). 

Notice of Opening, Abandoning, or Re-opening Mine, 
and of Change of Name. 

Note (to).—S ee Par. 1492, note (d), ante ; Coal Mines Act, 1911, s. 19. 

Appointment of Inspectors. 

Note (n).—See Par. 1492, note (d), ante ; Coal Mines Act, 1911, s. 97 (1), 
(2) As to inspectors in Wales and Monmouthshire, see s. 97 (1) : for the 
meaning of “ inspector of a district,” see s. 97 (3). The provisions of the 
Coal Mines Regulation Act, 1887, s. 39 (4), appear not to have been re¬ 
enacted. For the boundaries of the inspection divisions, see Stat. R. & O., 

1924, No. 951. 

As to the provision of salaries, sec Coal Mines Act, 1911, s. 112. 

Persons Ineligible for Appointment. 

Note ( p ).—See Par. 1492, note (d), ante ; Coal Mines Act, 1911 (1 & 2 
Geo. 5, c. 50), s. 97 (4). The words “ is otherwise employed in or about 

_- /m* ” Jn K+Vi 1 1 rw> nf tlio nn n fifiO nf fnrirrinnl Tr^lnmo 
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any mine, or ” in the 5th line of the text on p. 609 of the original volume 
should now be omitted ; see ibid., s. 97 (4). 
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1520. Powers of Inspectors. 

Note (g). — See Par. 1492, note ( d), ante ; Coal Mines Act, 1911 (1 & 2 
Geo. 5, c. 50), s. 9S (1). For the purpose of inquiring into the care and 
treatment of horses and other animals, an inspector may be accompanied 
by a qualified veterinary surgeon (ibid., s. 98 (1) (iii.) ). Regulations are 
now substituted for special rules (ibid.). 

As to obstructing an inspector or failing to comply with his require¬ 
ments, see now ibid., s. 98 (2)—(4). 


1521. Duties of Inspectors : to give Notice of Danger. 

Note (s). —See Par. 1492, note (d), ante ; Coal Mines Act, 1911 (1 & 2 
Geo. 5, c. 50), s. 99 (1). The inspector may, if the defect cannot be 
remedied, require the men to be withdrawn (ibid.). 

Note (t ).—See Par. 1492, note (d), ante. Disputes are now settled by 
reference to referees (Coal Mines Act, 1911 (1 & 2 Geo. 5, c. 50), ss. 116, 
117); Order dated 17th October, 1912 (Stat. R. & O., 1912, p. 579), and 
Coal Mines (Reference) Rules, 1913 (Stat. R. & 0., 1913, p. 714). 

Note {u). —See Par. 1492, note (d), ante ; Coal Mines Act, 1911, s. 99 (2). 

Note (a). —See Par. 1492, note (d), ante ; Coal Mines Act, 1911, s. 99 (3); 
as to adjournment, see ibid. 

Note (b). —See Par. 1492, note (d), ante ; Coal Mines Act, 1911, s. 99 (4). 


To Make Reports. 

Note (c). —See Par. 1492, note (d), ante ; Coal Mines Act, 1911 (1 & 2 
Geo. 5, c. 50), s. 100. The chief inspector must render a similar report 
(ibid.). 

Note (d ).—See Par. 1492, note (d), ante ; Coal Mines Act, 1911, s. 82. 
Note (a ).—See note (d), supra. 


1522. Courts of Inquiry into Accidents. 

Note (/).—See Par. 1942 ; note (d), ante ; Coal Mines Act, 1911 (1 & 2 
Geo. 5, c. 50), s. 83 (1) (a). 

Note (/:).—See Par. 1942, note (d), ante; Coal Mines Act, 1911, s. 83 
(1) (b), (c), (e). The report of the court is laid before Parliament (ibid., 
s. 83 (1) (e) ). 

Note (/).—See Par. 1492, note (cZ), ante; Coal Mines Act, 1911 (1 & 2 
Geo. 5, c. 50), s. 83 (1) (c). The powers of entry and of administering 
oaths and of requiring declarations are no longer given to a court specific¬ 
ally ; a power of entry is included in the powers of an inspector which are 
conferred on a court; see Par. 1520, supra , and note (k), supra. 

As to the expenses of witnesses, see Coal Mines Act, 1911 (1 & 2 Geo. 5, 
c. 50), s. 83 (1) (d). For the provisions as to non-compliance with the 
requirements of the court, see ibid., s. 83 (2) ; as to the penalties, see ibid., 
s. 101 (3). 

Note (m ).—See Par. 1492, note (d), ante ; Coal Mines Act, 1911, s. 83 

(1) (f). 

1523. General Rules as to Safety. 

Note (n ).—See Par. 1492, note (d), ante. The general rules were re P^ ac 
by the Coal Mines Act, 1911, Pt. II., and General Regulations, July 19, 
1913. See also Felton v. Heal, [1920] 3 K. 13. 1 (regulation 28). 

Note (o ).—These w’ords do not appear at the commencement of 0 
corresponding Coal Mines Act, 1911, Part II. As to obedience to rec 

tions, compare now ibid., s. 74. r . r , 

Note (g).—See Par. 1492, note (d), ante ; Coal Mines Act, 1911, 8 * ' ' 

Note (s ).— Watkins v. Naval Colliery Co. (1897), Ltd., [1911] 2 K. • » 

C. A., cited in original volume, reversed (1912), 107 L. T. 321, • •? 

see also Rogers v. Westminster Brymbo Co. (1914), 3 L. J. (c. c.) , 01 

in Par. 1530, post. 

Note (w). —See note (g), supra. 

1524. Ventilation. n & 2 

Note (a*).—See Par. 1492, note (d), ante ; Coal Mines Act, 19! ID q{ 
Geo. 5, c. 50), s. 29 (1). The intake airways up to within 1UU ya ^ 
the first working-place at the ■working-face which the air en ers ^ 

normally kept free from inflammable gas (ibid.); an abandone , 

level not used in connexion with the working of the mine, 1 P P , 
fenced off, is not deemed to be a road or level within the meaning ^ 
provisions as to ventilation ; and no person is liable for any 
vention of or failure to comply with the provisions as to ventua 
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vision of proper apparatus and machinery, are liable for any creact 
of ibid s *>9 which imposes no duty on the fireman, and a manng - , 

sisBrisaf 

( ' 4 £ toThl'quaurfty oTZsee Coal Mines Act, 1911 (1 & 2 Geo. 5, c. 50) 
s. tfi (2), which applies to all coal mines; and as to the prov.s.on of 

ai Forthc of ‘ the provisions as to ventilation a place is not 

deemed to be n a fit state for working or passing therein ,f the a,r contains 

hrttssns :s s^sss^ 

Oi coal,‘a place may be deemed to be in a fit state for workmg or passing 
*11 no if the averse percentage of inflammable gas found in six 

r$r< irr.W- oi ” y “ 

s, i™t -» 

nassint into a mine must be not less than the amount prescribed by 
regulation for the class of mines to which the mine belongs, classification 
being according to the amount of intlammablo and noxious gases in th 

mam return^mway (ifii^s. 30). ^ ^ ^ Mincg Act> 1911 (1 & 2 

Gem 0 ™ c.'50), substituting the following provisions for the repealed 

Cn w"a fim is used for ventilation in any mine, the return air must be 
carried off clear of the fire by means of a dumb drift or ainvay unless 

mine is one in which inflammable gas is unknown (ibid., s. 31 )1) ). 

Where a mechanical contrivance for ventilation is used at any time, it 
must nor be placed beneath the surface, except when it is auxiliary only 
and the contrivance whereby the main ventilation is produced is placed 
on the surface and is capable of producing such amount of ventilation as, 
in an emergency, would be sufficient for the safety of the persons em¬ 
ployed underground; or when it affords a complete additional system 
of ventilation, and a complete ventilating appliance is provided on the 
surface capable or producing such sufficient amount of ventilation as 
aforesaid and immediately available for use in the event of accident, and 
kept in an effective condition and used once at least in each week (ibid., 

livery'mine in .which a mechanical contrivance for ventilation is used 

must be provided with an adequate means for reversing the air current 

maintained in a condition to be put into immediate operation (ibid., s. 31). 

No fire may be used below ground for ventilation in any mine or seam 
newly opened after 16th December, 1911, except in the case of a small 
mine in which the upcast shaft contains no inflammable material {ibid., 

s. 31 (4) ). 


Inspection Before and During Shifts. 

Note (</).—Sec Par. 1492, note (d), ante ; Coal Mines Act, 1911 (1 & 2 
Geo. 6, c. 50), as. 63, 64 (1). The inspection is to be made by firemen, 
examiners, or deputies (see infra), and must be made not less than two 
hours before the commencement of the shifts (ibid., s. 64 (1) ). 

For every mine there must be appointed by the manager in writing 
one or more competent persons (hereinafter referred to as firemen, 
examiners, or deputies) to make such inspections and carry out such other 
duties as to the presence of gas, ventilation, state of roof and sides, and 
eneral safety (including the checking and recording of the number of 
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persons under his charge) as are required by statute and the regulations 
of the mine {ibid., s. 14) (1) ). 

A fireman, examiner, or deputy in any mine may be employed in 
measuring the work done by persons in his district, or in firing shots 
in his district, but otherwise must devote his whole time to such duties 
as aforesaid (hereinafter referred to as his statutory duties), except in the 
case oi a mine in which the total number of persons employed below 
ground at one time does not exceed thirty, a mine in the counties of 
Durham or Northumberland, or a mine exempted by the inspector of 
the division on the ground of the special circumstances of the mine. 

i he size of the district of a mine assigned to a fireman, examiner, or 
deputy shall not be such, and any duties assigned to or undertaken by 
him in addition to his statutory duties must not be such, as to prevent 
him carrying out his statutory duties in a thorough manner; and, if any 
question arises whether any additional duties are such as to prevent him 
carrying out his statutory duties in a thorough manner, that question 
must be decided by the inspector of the division, whose decision is final 
(Coal Mines Act, 1911 (1 & 2 Geo. 5, c. 50), s. 14 (2), (3) ). 

A mine in which the above provisions arc contravened is not managed 
in conformity with the statutory requirements (ibid., 8. 14 (4) ). 

No person may be appointed a fireman, examiner, or deputy unless he 
fulfils certain requirements a-s to technical education and experience, age 
and physical capability (s. 15 ; Stat. R. & 0., 1912, p. 508). 

In addition to the barometer and thermometer, a hygrometer shall be 
placed below ground in a conspicuous position near a shaft or outlet both 
in the main intake airway and in the main return airwaj' (Coal Mines Act, 
1911, s. 71 (1)). The instruments must be read and the readings recorded 
in a manner prescribed by general regulations (ibid., s. 71 (2) ). 

As to the books for recording reports, see ibid., s. 24. 

Note (g ).—See Par. 1492, note (d), ante ; Coal Mines Act, 1911, s. 64 (4). 

Black v. Fife Coal Co., [1909] S. C. 152, cited in original volume, 
reversed, sub nom. Butler (or Block) v. Fife Coal Co., Lid., [1912] A. C. 149. 
See, further, James Nirnmo d- Co. v. Connell, [1924] A. C. 595, H. L. (Sc.), 
Par. 279, note (p), ante. 

Note (i). —Sec Par. 1492, note (d), ante ; Coal Mines Act, 1911, s. 64 (2), 
which provides that the inspection must be made with a locked safety 
lamp, and no other light shall be used during the inspection, except in 
the case of a mine in which inflammable gas is unknown. 

Note (j ).— See Par. 1492, note (d), aide ; Coal Mines Act, 1911, s. 64 (1). 

Reports of Inspectors. 

Note (k). —See Par. 1492, note (d), ante. The provisions of the Coal 
Mines Regulation Act, 1887 (50 & 51 Viet, c. 58), s. 49, r. 37, appear not 
to have been re-enacted. 

Note (l). —See note (k), supra. 

Note (m ).—See Par. 1492, note (d), ante ; Coal Mines Act, 1911 (1 & 2 
Geo. 5, c. 50), s. 64 (3). 

Note (n). —See Par. 1492, note (d), ante; Coal Mines Act, 1911, 
s. 65. In the case of a mine worked by a succession of shifts, no place 
may remain uninspected for an interval of more than five hours (ibid.). 

Examination of Machinery. . 

Note (o).—See Par. 1492, note (d), ante ; Coal Mines Act, 1911 (1 & 2 
Geo. 5, c. 50), s 66. The cages must now be included in the dail\ 
inspection, and in addition the state of every airway in the mine, and the 
state of all other machinery, gear, and other appliances of the mine which 
are actually in use, whether above ground or below ground, must e 
thoroughly examined once at least in every week (ibid.). . 

A full and accurate report of the result of the examination must e 
recorded without delay in a book kept for the purpose (ibid.) ; see a so 
ibid., s. 24. 

Periodical Inspection on Behalf of Workmen. 

Note (p).~ See Par. 1492, note (d), ante ; Coal Mines Act, 1911 (1 & 4 
Geo. 5, c. 50), s. 16 (1). A checkweigher may be appointed an ®P ect ® 
on behalf of workmen (Date v. Gas Coal Collieries , Ltd., [1915] 2 
454, C. A.). 

Note (q).— See note ( p), supra. The manager must on demand produce 
to the persons appointed the certificates of all firemen, examiners, or 
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deputies employed in the mine (Coal Mines Act, 1911 (1 & 2 Geo. 5, o. 50), 
s. 16 (2)). The persons appointed may in addition, where an accident 
has occurred in a mine of which notice is required to be given by statute, 
go together with any person acting as legal adviser to the workmen, or 
with a mining or electrical engineer selected by the workmen, accompanied, 
if the owner, agent, or manager thinks fit, by himself or a mme official, 
to the place of the accident, and make suoh inspection as may be necessary 
for ascertaining the cause of the accident, subject, however, to the statutory 
provisions requiring the place where an accident has occurred to bo leit 
as it was immediately after the accident (Coal Mines Act, 1911 (1 & 2 

Geo. 5, c. 50), s. 16 (lj). . . 1Q11 ,, . 9 

Note (s).—S ee Par. 1492, note (d), ante; Coal Mines Act, 1911 (1 & 2 

Geo. 5, c. 60), s. 16 (2). The owner, agent, or manager must in all cases 

cause a true copy of the report to be sent to the inspector of the division 

{ibid.). . . ,. c 

No report is necessary where the inspection is an inspection for the 

purpose of ascertaining the cause of an accident {ibid.). . 

Non-compliance by an owner, agent, or manager with the provisions of 

ibid., 8. 16, is a statutory offence {ibid., s. 16 (3) ). 

Withdrawal of Workmen in Case of Danger from Gas. 

Note (*).—See Par. 1492, note {d ), ante ; Coal Mines Act, 1911, s. 67 (l), 
(3) The examination is to be made by a fireman, examiner, or deputy, or 
other competent person (s. 67 (1) ). If a workman discovers the presence 
of inflammable gas in lus working place, he must immediately withdraw 
therefrom and inform the fireman, examiner, or deputy (s. 67 (4) ). 

For the purposes of these provisions, a place is deemed to be dangerous 
if the proportion of infiamrauble gas in the general body of the air in 
that place is found to be 24 per cent, or upwards, or, if situate in a part 
of a mine worked with naked lights, 1} per cent, or upwards {ibid., 3. 67 (2) ). 
The obligations under this section are absolute; the precautions must 
be taken even where men have been readmitted to the mine for the purpose 
of dealing only with a danger within the section ( Wing v. Pickering, 

[1925] 2 K. B. 777). , 

Black v. Fife Coal Co ., [1909] S. 0. 152, cited m original volume, reversed 

sub norn. Butler {or Black) v. Fife Coal Co., Ltd., [ 1912] A. C. 119. 

Safety. Lamps. 

Note (a).—See Par. 1492, note {d), ante; Coal Mines Act, 1911 (1 & 2 
Geo 5, c. 50), s. 32 (1) (c), (d). In addition only locked safety lamps 
may be used (1) in any place where the use of safety lamps is required 
bv the regulations of the mine (ibid., s. 32 (1) (c) ); and (2) in any seam 
where the air current in the return airway from any ventilating district 
in the seam normally contains more than ^ per cent, of inflammable gas , 
or in any seam (except in the main intake airways within 200 yards from 
the shaft) in which an explosion of inflammable gas causing any personal 
injury whatever lias occurred within the previous twelve months, but 
not before 16th December, 1911, unless a special exemption is given by 

the Secretary of State (ibid., s. 32 (1) (a) (b), (ii.) ). 

Where safety lamps are required to be used in any seam, they must 
also be used in any cross-measure drift connected with that seam (ibid., 

s.32(5)). . , f , 

There may be used in such pails of the mine as the regs. of the mine 
mav permit such means of lighting other than locked safety lamps as 
may be permitted by general regs. under the Act {ibid., s. 32 (I) as 

siibstd. by Stat. R. 6s O., 1934, No. ;>t)2). 

Where, in accordance with any statutory requirements or the regula¬ 
tions of the mine, the use of safety lamps has been introduced otherwise 
than as a temporary precaution against apprehended danger in any part 
of a mine, no lamp or light, other than a locked safety lamp, may subse¬ 
quently be used in that part without the sanction of the inspector of the 
division, which sanction may not be unreasonably withheld, and any 
question as to whether sucli sanction has been unreasonably withheld 
shall be referred to a referco (ibid., ss. 32 (3), 116). 

The percentage of inflammable gas normally contained in the air is the 
average percentage found in six samples of air taken by an inspector in 
the air current in the return airway in the ventilating district at intervals 
of not less than a fortnight (ibid., a. 32 (4) ). 

Electricity may not be used in any part of a mine where, on account of 
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the risk of explosion of gas or coal dust, its use would be dangerous to 
life, and, if the owner of a mine, on being required by an inspector of 
the division not to use, or to desist from using, electricity in the mine on 
that ground, refuses to do so, the question shall be settled by reference 
to a referee (ibid., ss. 60 (1), 116); pending the settlement of the question, 
the owner must comply with the requirement of the inspector, subject to 
an appeal to the chief inspector (ibid-., s. 60 (3) ). 

If at any time in any place in the mine the proportion of inflammable 
gas in the general body of the air in that place is found to exceed 1} per 
cent., the electric current must at once be cut off from all cables and 
other electrical apparatus in that place, and may not be switched on 
again as long as the percentage of inflammable gas exceeds that amount 
(Coal Mines Act, 1911 (1 & 2 Geo. 5, c. 50), s. 60 (2) ); telephone or 
signalling wires or instruments, as long as the conditions prescribed with 
reference to their installation and use are complied with, are excepted, 
as are electric hand-lamps of an approved type (ibid.). 

The use of electricity in any mine is subject to general regulations 
(ibid., s. 60 (4) ). See Stat. R. & 0., 1913, No. 748 ; 1934, No. 562. 

Note (b). —See Par. 1492, note (d), ante ; Coal Mines Act, 1911, ss. 33, 
34 (1) (iv.), as amended by Stat. P. & O., 1927, No. 1155. Lamps provided 
must be of a type for the time being approved for the class of mines to 
which the mine belongs ; the Board may approve a type absolutely or 
subject to prescribed conditions (s. 33, as amended, supra); for list, see 
Stat. R. & O., 1930, No. 1074 ; use, 1934, No. 729. 


Note (c). —See Coal Mines Act, 1911, s. 32 (2). Cases where the use of 
safety lamps in that part of the district was introduced as a temporary 
precaution, and the conditions are not such as to render necessary the use 
of safety lamps throughout the district, are excepted (ibid.). 

Note (d).- —See ibid., s. 33, supra. 

Inspection of Lamps. 

Note (a). —See Par. 1492, note (d), ante ; Coal Mines Act, 1911, ss. 34 (1), 
35 (1); Stat. R. & O., 1912, p. 510. Lamps must now be examined at the 
surface (ibid., s. 34 (1) (I.) ), and a record kept of the men to whom they are 
given out (ibid.). 

Lam])s must be inspected on being returned, and any damage recorded 
in a special book ; the damage is deemed to have been due to the neglect 
or default of the person to whom the lamp was given out, unless he proves 
that the damage was due to no fault of his own and that he immediately 
gave notice of the damage to the fireman, examiner, or deputy, or some 
other official of the mine appointed in writing by the manager for the 
purpose (ibid., s. 34 (1) (ii.) ); any damage caused to a lamp through the 
neglect or default of the person to whom the lamp was given out is a 
statutory offence (ibid., s. 34 (2) ). 

In addition to matches, no cigars, cigarettes, pipes, or other contrivance 
for smoking may be taken into a mine where safety lamps are required 
(ibid., s. 35 (1) ). 

Persons employed below ground, or some of them selected on a system 
approved by the inspector of the division, must be searched for the 
forbidden articles by some person whom the workmen have had an 
opportunity of searching (ibid., s. 35 (2), (3) ) ; see Stat. R. & O., 1912, 
p. 511 ; see also Jones v. Lewis, [1917] 2 K. B. 117 (search held not to be 
condition precedent before prosecution for possession of lucifer match). 

A refusal to be searched and the possession of forbidden articles are 
statutory offences (Act, 1911, s. 35 (4) ). n 

Note (/).—See ibid., s. 34 (1) (iii.), as substituted by Stat. R. & t)., 
1928, No. 1155 ; for Relighting Regs., see 1928, No. 1156. 


1528. Explosives. 

A - -rj J 

Note (g ).~~See Par. 1492, note (d), ante ; for regs. made by the W. 

of T. under Coal Mines Act, 1911, s. 61 (1), as to the supply, use ana 

storage of explosives, see Stat. R. & O., 1934, No. 6. .. . 

See Tennant v. AUardice, [1915] S. C. (J.) 9 (circumstances held nor 

to amount to a broach of rules) ; Tennant v. Gilmour, [1923] o. -6 •' 
19 (belief that fuse not ignited ; no justification for return within the hxe 
time). Only explosives provided by the owner may be used, and the price, 
if any, charged by the owner to the workman for any explosives so pro- 
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vided must not exceed the actual net cost to the owner (Coal Mines Act, 
1911, s. 61 (2) ). The words “ actual net cost ” mean a sum which will 
neither give the owner a profit nor subject him to loss, and include not only 
the cost of delivery to the magazine of the owner, but the cost of dis¬ 
tribution from the magazine to the workman ( Evans v. Givendraeth 
Anthracite Colliery Co., Ltd., [1914] 3 K. B. 23, C. A.). See, further, 
Jones v. International Anthracite Collieries Co., [ 1919] 1 K. B. 157, C. A. 
(deduction from earnings under Workmen’s Compensation Act, 1906 

(6 Edw. 7, c. 58)). 

No oil, grease, canvas, or other highly inflammable material shall be 
stored below ground in any mine except in a fireproof receptacle or 
chamber (Coal Clines Act, 1011 (1 & 2 Geo. 5, c. 50), s. 69 (1) ). 

In any mine newly opened after 16th December, 1911, and not being 
a small mine, no inilainmable material likely to cause danger from fire 
to the persons employed below ground may be used in the construction 
of the pithead frame or of the roof, if any, over the pithead (ibid., s. 69 (2) ). 

No inflammable material likely to cause danger from fire to the persons 
employed below ground may after 16th December, 1911, be used in the 
construction of any engine-house below ground (ibid., s. 69 (3) ). 

At all parts of a mine where timber, grease, or other inflammable 
material is stored, and at all insets where timber is used for the con¬ 
struction of the staging, and at every pithead, engine room, and boiler 
gallery in the construction of which timber is used, adequate means 
of extinguishing fire must be provided (Coal Mines Act, 1911, s. /0 ; Coal 
Mines Act, 1914 (4 k 5 Geo. 5, c. 22), Schedule). 

Notes (h)— (m).—See note (g), supra. 


Shots. Inspection of Place. 

Notes (n) — (p ).—See note (g), supra. 

Dry and Dusty Place. 

Note (g).— See note (g), supra. The following provisions are directed 
towards the prevention of coal dustIn every mine, unless the floor, 
roof, and sides of the roads are naturally wet throughout, coal dust 
from the screens, as far as practicable, must bo prevented from entering 
the downcast shaft; and, in the case of a mine newly opened after 16th 
December, 1911, no plant for screening or sorting coal may be situated 
within a distance of 80 yards from any downcast shaft, without a written 
exemption from the inspector of the division; tubs must be so con¬ 
structed and maintained as to prevent, as far as practicable, coal dust 
escaping through the sides, ends, or floor of the tubs, but any tub which 
was in use in any mine on 16th December, 1911, may continue to be 
used in that mine for a period of five years from that date ; the floor, roof 
and sides of the roads must be S3'stematically cleared so as to prevent, as 
far as practicable, coal dust accumulating ; such systematic steps as may 
be laid down by the regulations of the mine must bo taken to prevent 
explosions of coal dust occurring or being carried along the roads ; roads 
must be examined daily and a report on their condition as to coal dust 
and on the steps taken to mitigate danger arising therefrom recorded in 
a special book (Coal Mines Act, 1911 (1 & 2 Geo. 5, c. 50), s. 62). See 
also Stat. R. k 0., 1920, No. 1423 (general regulations) ; Archibald v. 
Mean Colliery Co., Ltd., [1924] S. C. (J.) 77 (reg. 2: onus is on the prose¬ 
cutor) ; Stat. R. k O., 1921, Nos. 200 (test for determining amount of 
combustible matter in dust mixtures containing carbonates) ; 201 (test 
for moist dust mixtures which cannot be sieved) ; 1657 (test for dust 
mixtures containing gypsum). The obligation imposed by the Act (ibid., 
s. 62 (3) ) systematically to clean the floor, roof, and sides of the roads, so 
as to prevent, as far as possible, coal dust accumulating, is not absolute 
(Atlcivcon v. Shaw , [1915] 2 K. B. 768 (information under the Coal Mines 
Act, 1911 (1 k 2 Geo. 5, c. 50), s. 62 (3), held rightly dismissed, where 
brushing and compressed air blowing could not have prevented accumula¬ 
tion of coal dust, and watering the roof and sides in the mine would have 
been dangerous and was impracticable) ). 

Notes (r), (*).—See note (g), ante. 


Prohibited Explosives. 

Note (t ).—As to the Orders now in force, see note (g), ante. 

Note (a).—See Par. 1492, note (d), ante; Coal Mines Act, 1911 (1 & 2 
Geo. 5, c. 50), s. 61 (1). 
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1529. 

Accumulation of Water. Boreholes. 

Note (b). — See Par. 1492, note (d), ante ; Coal Mines Act, 1911 (1 & 2 

Geo. 5, c. 50), s. 68. The statutory precautions cannot be omitted unless 
tiic workings have been actually examined and found as a fact, and not 
merely as a probability, to be free from accumulations of liquid (Abbot 
v. Bromley , [1924] 2 K. B. 684 (a visible or physical examination is neces¬ 
sary ; scientific inference cannot be substituted, per Shearman, J .)). 

See also Charlton v. Tanner (1925), 90 J. P. 28. 

1530. 

Signalling and Manholes. 
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Note (c).— See Par. 1492, note (d), ante. The following provisions 
are substituted for those given in the original volume :— Every haul¬ 
age road on which persons travel and on which the haulage is worked 
by gravity or mechanical power must, if exceeding 30 yards in length, 
be provided with proper means of communicating distinot and definite 
sitmals between all regular stopping places and the ends of the road (Coal 

Mines Act, 1911 (1 & 2 Geo. 5, c. 50), s. 48). 

Every haulage road on which the haulage is worked by gravity or 
mechanical power must be provided with sufficient refuge holes at 
intervals of not more than 10 yards, but if the gradient does not exceed 
one in twenty, and either such a clear space as aforesaid is provided 
or the rate of haulage is not more than three miles an hour, it is sufficient 
if the intervals are not more than 20 yards (ibid., s. 44 (1) ), but refuge 
holes need not be provided within 25 yards of the working face (ibid., 
s. ^14 (5) ). 

Every refuge hole must be as near as may be 3 feet in width and 
not less than 4 feet in depth ; not less in height than the height of the 
haulage road at the point where the hole is, or 6 feet, whichever is the 
less ; if such a clear space as aforesaid is provided, on the same side of 
the road as that space ; if no such clear space as aforesaid is provided, on 
the same side of the road as the other refuge holes, or where the road is 
on a curve, on the outer side of the curve ; marked with a distinctive 
number ; if necessary to make it readily visible, constantly kept white¬ 
washed both inside and for a distance of not less than 1 foot round the 
aperture ; and kept clean (Coal Mines Act, 1911, s. 44 (3) ). 

No person, other than an official of the mine or a person employed on the 
road in connection with the haulage, or a person engaged in carrying out 
any repairing work requiring to be carried out forthwith, may, while the 
haulage is in motion, travel on foot on any haulage road on which the 
haulage is worked by gravity or mechanical power, unless there is provide 
on one side of the road a clear space of at least 2 feet in width between the 
tubs and that side of the road, and the rate of haulage is not more than ten 
miles an hour (see also Hawkridge v. Ilowden Clough Collieries Co., Ltd. 

(1923), 92 L. J. (k. b.) 642, C. A. (the space requirement extends to the 
whole of the haulage road) ) ; or, in the case of mines opened before Is 
January, 1912, mines in which the character of the strata makes it un 
reasonable to require such a clear space to be provided, in the case o a 
haulage road in which such a clear space as aforesaid is not provided, ie 
rate of haulage is not more than three miles an hour and a gradient does no^ 
exceed one in twelve, or in respect of any part of the road not exce g 

100 \’ards in length, one in nine, and the space between the tracks o ra , 
where there is more than one track, is kept clear of obstructions 0 •> 

s. 43 (1) ) ; Ruck v. Stockingford Colliery Co., Ltd. (1922), 92 J. L. ( • • 

221, C. A. (the gradient of one in twelve refers, not to the average gr 
of the whole road, but to the gradient of the particular part of e 
where the men are at the time.) , 

Where the clear space in a haulage road has in some part o i eejj 
reduced to a width of less than 2 feet through some cause over wm 
the owner, agent, or manager of the mine has no contro , e P • 
above mentioned shall not apply during the time (no repairs 

time reasonably required for the purpose) during w ic 
necessary for restoring the width to 2 feet are being earn oi • 

Any dispute as to the character of the strata is referre to a r 

{ibid., ss. 43 (1), 116). , , . r a onf i the 

Provision is also made for space in certain cases between 

wall at coupling or uncoupling places (ibid., s. 43 (3) ). 

In measuring the clear space between the tubs and the v>d , any pro 

148 




paragraph 

NUMBERS. 

1530 

( could.). 


VOL. XX. —Mines, Minerals, etc. 1530—1532 


or other supports of the roof projecting beyond the side of the road aro 
deemed to form part of the side (ibid., s. 43 (4)). 

With the following exceptions, no persons may ride on sets or trains 
worked by gravity or mechanical haulage: —A person travelling on a set 
or train not going more than three mile3 per hour, for the purpose of 
attaching or detaching tubs; this includes not only a “ rider,” but any 
person, such as a repairer, whose duties require him to attach or detach tubs 
(Williams v. Cleaves etc. Collieries, Lid. (1924), 17 B. W. C. C. 97, C. A.) ; 
men with written permission going to or coming from work ; the driver 
of a locomotive (ibid., s. 43 (2) ). This is a prohibition against every person 
so riding, and not merely a prohibition against the management allowing 
such riding. Riding on a single tram is included in the prohibition ( Morgan 
v. Evans, [1926] 2 K. B. 74). 

As to the provision and maintenance of safeguards in connection with 
haulage apparatus, see ibid., s. 46. The obligation imposed under the 
Coal Mines Act, 1911 (1 & 2 Geo. 5, c. 50), s. 46 (2), is absolute and un¬ 
qualified, but under ibid., s. 102 (8), the mine owner has a statutory 
defence (which should be pleaded) if he can show that it was reasonably 
practicable to avoid or prevent the breach (Rogers v. Westminster Brymbo 

Co. (1914), 3 L. J. (c. o.) 36). § 1 

The provision and maintenance of safeguards in connection with haulage 
apparatus has been held not to include haulage operated by gravify, and - v 
that backstays are not required under ibid., s. 46 (4) (b), in a system of 
haulage by rope and pulley by which empty tubs are pulled up an incline 
by the weight of the other loaded tubs descending the incline (Sov.tar v. , 
Reid (1913)? 50 Sc. L. R. 762). 

Note (d).— See Par. 1492, note (d), ante ; Coal Mines Act, 1911, s. 45 (2). 
The inspector of the division may require the height of any inadequate 
travelling road to be increased (ibid., s. 45 (1) ). 

Note (<>).—See Par. 1492, note (d), ante . 

Every haulage road on which the haulage is worked by animal power 
must be provided with sufficient refuge holes at intervals of not more than 
25 yards (Coal Mines Act, 1911, s. 44 (2) ): for the dimensions of refuge 
holes, see note (c), ante. Refuge holes need not be provided within 25 

yards of the working face (ibid., s. 44 (5) ). 

Every steam engine room and boiler gallery and motor room in or 

about a miuo shall be provided with at least two proper means of egress 
(Coal Mines Act, 1911, s. 59). 

Note (/).—See Par. 1492, note (d), ante; Coal Mines Act, 1911, 
a. 44 (4). Every haulage road must be kept clear as far as possible of 
pieces of coal and other obstructions [ibid., s. 47). 


1531. Fencing. 

Notes. —See Par. 1492, note (d), ante. 

Notes (g )—(?).—See Coal Mines Act, 1911, a. 37 (1)—(3). 

Note (k ).—See Coal Mines Act, 1911, a. 55. The sect, does not apply to 
machinery which becomes dangerous only in the exceptional circumstances 
of a general breakdown (Todrick v. Holliday , [1928] S. C. (J.) 61). 

Note (l ).—Coal Clines Act, 1911, s. 38. 

Note (m).—See ibid., s. 49. This obligation is imposed on all mine- 
owners notwithstanding that under s. 2 (4) they aro prohibited from taking 
part in the technical management unless qualified as managers (Rodger v. 
Fife Coal Co., Ltd., [1923] S. C. 108). 


1532. Timbering. 

Note (?i).— The provisions of the Coal Mines Act, 1921, s. 50, do not 
apply to the Cleveland stratified ironstone mines, nor to the South Staf¬ 
fordshire mines of thick coal, or mines where similar conditions prevail 
(s. 50 (6) ). 

Note (o).— See Par. 1492, note (d), ante; Coal Mines Act, 1911 (1 & 2 
Geo. 5, c. 50), ss. 50 (4), 51. 

All timbering must be systematic and in accordance with the statutory 
provisions (ibid., s. 50 (1)—(3) ) ; the inspector of the division may require 
the system adopted to he modified (ibid., s. 50 (5) ) ; and a workman may, 
if necessary, set supports closer than is specified by the mine manager 
(ibid., s. 50 (7) ). 

The firemen, examiners, or deputies are responsible to see that a sufficient 
supply of timber is forthcoming (ibid., s. 51). 
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The timbering in a mine worked by a contractor must be supplied by 
the owner and the officials paid by him (ibid., s. 27). 

As to the withdrawal and removal of props, see ibid., s. 52. 


1533. Shafts. 

Note (p ).— See Par. 1492, note ( d ), ante ; Coal Mines Act, 1911, s. 29. 


Attendance of Engineman at Shafts. 

Note (g ).—See Par. 1492, note (d), ante ; Coal Mines Act, 1911, s. 57 (1), 
(2), (4). No person in charge of machinery employed in raising or lowering 
persons may be employed more than eight hours a day (s. 57 (3) ); see 
Stat. R. & 6., 1913, p. 575. 


Signals in Shafts. 

Note (?•).—See Par. 1492, note (d), ante ; Coal Mines Act, 1911, ss. 40 
(3), 41. 


1534. Machinery. 

Note (s ).— See Par. 1492, note (d), ante ; Coal Mines Act, 1911, s. 40 (2) ; 
and as to signalling generally, see ibid., ss. 53, 54. 

Note (l ).—See Par. 1492, note (d), ante ; Coal Mines Act, 1911, s. 40 (7). 

Note (a).— See Par. 1492, note (d), ante ; Coal Mines Act, 1911, s. 40 
(2), (4)—(6), (8) ; Fholts Iron Co., Ltd. v. Thomson , [1915] S. C. (J.) 29 
(electric cable unprotected by metallic covering in use before 1st June, 
1911, but removed from a ventilating road in the mine and installed in a 
mechanical haulage road, held, owing to its change of position in the 
mine, to be no longer apparatus in use before 1st June, 1911, within the 
Coal Mines General Regulations (Stat. R. & 0., 1913, pp. 680, 701, 704), 
rr. 129, 137). 

Note (b ).— See Par. 1492, note (d), ante ; Coal Mines Act, 1911, s. 40 (9). 

Note (c). — Watkins v. Naval Colliery Co. (1897), Ltd., [1911] 2 K. B. 
162, C. A., cited in original volume, reversed (1912), 28 T. L. R. 569, 
IT. L. ; compare Rogers v. Westminster Brymbo Co. (1914), 3 L. J. (0. c.) 
36, cited in Par. 1530, ante. 

Note (d). —See Par. 1492, note (d), ante ; Coal Mines Act, 1911, s. 40 (10). 

Materials and implements, other than scientific instruments, may not, 
with certain exceptions, be raised or lowered while persons are being 
raised or lowered in the same shaft (ibid., s. 40 (11) ). 

Note (e).—See Par. 1492, note (d), ante ; Coal Mines Act, 1911, s. 56 (1). 
Boilers must be kept in a proper condition (ibid., s. 56 (1), (2)). After 
16th December, 1911, no steam boiler may be placed underground (ibid., 
s. 56 (5) ), nor, except bv special permission, may an internal combustion 
engine be newly introduced underground (ibid., s. 58). 

1535. Ambulances. 

Note (/).—See Par. 1492, note (d), ante. The training of rescue 
brigades and supply of ambulances is now a matter of regulation (ibid., 
s. 85): see Stat. R. & O., 1913, pp. 680, 705, rr. 138-142; Felton v. 
Heal, [1920] 3 K. B. 1 (regulation 149 (b) ) ; Stat. R. & O., 1^°» 
No. 971. As to min es to which the Coal Mines Act, 1911, does no 
applv (see ibid., s. 1), see Stat. R. & O., 1912, p. 573, made under the 
Mines Accidents (Rescue and Aid) Act, 1910. As to returns, see Par. 151o, 
note (c), ante. For the application of the Workmen's Compensation i c , 
1925, to rescue brigades, see ibid., s. 34, and Par. 357, notes, ante. 

Notes (g), (t).—-See note (/), supra. 


1536. Wilful Damage. . . lolwu2 

Note (fc).— See Par. 1492, note (d), ante ; Coal Mines Act, 1911 D * * 
Geo. 5, c. 50), s. 72. 

1537. Workman Working Alone. 2 

Note (l).— See Par. 1492, note (d), ante ; Coal Mines Act : 1911 (i <s 
Geo. 5, c. 50), s. 73. Only one unskilled person may work under 
supervision of a skilled workman at a time (ibid.). 

1538. Special Rules. 

Note (m ).—See Par. 1492, note (d), ante ; special regulations are 
substituted for special rules. Any special rules in force un er a y 
repealed by the Coal Mines Act, 1911 (1 & 2 Geo. 5, c. 50), are repe 
(General Regulations dated 10th July, 1913, Part VTI.). 
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Where the inspector of the division, or the owner of, or a majority 
ascertained by ballot of the workmen employed in, any mine is ojop™™ 
that the general regulations for the timo being m force with respect to 
the mine ought in their application to that mine to be supplemented or 
modified, the inspector or the owner or such majonty of workmen may 
transmit for the approval of the Secretary of State special regulations for 
the mine (Coal Mines Act, 1911, s. 87 (1) ); and such regulations may be 
revoked, altered, or added to at the instance of the inspector of the dmson 
or of the owner of, or a majority of workmen employed m, the mine, mi lilt 
manner and subject to the same provisions as the original special regula- 
tions (s. 87 (4) ). As to obtaining the opinion of the workmen, see ibid.. 

General regulations may provide for the conduct and management of 
mines and for the safety, health, convenience, and proper discipline of the 
employees and animals in the mine : such regulations may vary thenmdK 

provisions of the Coal Mines Act, 1911, Pat. II. (ibid a .86 (.I) ) . see Stat. 
rTo., 1913, pp. 6S0 713 ; 1920, No. 1423 ; 1922, No 113 ; for rescue 
regs., see 1928, No. 971 ; 1930, No. 91 (first aid) ; see also as to winding 
enmnemen, Par. 1533, note (q), ante; as to safety lamps. Par. 1527, 
note ( b ), ante ; as to explosives. Par. 1528, note (g), ante. For P 

eedure, see Coal Mines Act, 1911, a. 86 (2)—(4), Schcd. II. 

The regulations relating to animals in mines are co'dained m Uie Coal 

Mines Act, 1911, Sched. III. (Hid., a. 109 (1)); see Stat B& O.,. 19 
p. 580 ; non-compliance with them .s a statutory offence s i09 (2) ) , they 
are enforced by special inspectors (s. 109 (3) ) ; see also Stat. R. & 0., 192., 

Mn 113 . 1923, No. 313 (glanders te9t). 

Where the regulations of the mine require reports to bo made by persons 
responsible for the condition of the mine or its appliances (see 17(1)), 
such reports must be posted at the pithead (s. 1 / (2) ). The general 

regulations applicable to a mine, as supplemented or modified t Lmtaeare 
regulations, if any, for the time being in force with respect to the mine, are 

the regulations of the mine (ss. 87 (3), 89 (1) ). 

Procedure for Framing Special Rules. 

Note (n).-See Par. 1492, note (d), ante The procedure is now con- 
tained in the Coal Mines Act, 1911 (1 & 2 Geo. 5, c. 50), Sched. II. (ibid., 

b.87(2)). 

Notes (p) —(0*—See n °te (ft)» supra. 

Procedure for Framing Amendments. 

Note (a).—See Par. 1538, supra, and note (n), supra. 

Publication and Observance of Special Rules 

Note (b).— See Par. 1492, note (d), ante ; Coal Mines Act, 1911, s. 89 (2). 
Note (c). —See note (b), supra. 

Note e .—See note ( 6 ), supra; Coal Mines Act, 1911 (1 & 2 Geo. 5, 
c 50) ss. 87 (3), 89 (1) ; Colbeck v. Whitwliam (1912), 76 J. P. 291 (con¬ 
viction for disobedience to lawful commands of manager enforcing special 

™Note (h).— See Par. 1492, note (d), ante ; Coal Mines Act, 1911, a. 90. 
Particular Subjects of Special Rules. 

Note (»).—See Par. 1538, supra , Par. 1539, note (n), supra . 

Publication of Abstract of Statutes and Special Rules. 

Note (ft.—i See Par. 1492, note (d), ante ; Coal Mines Act, 1911 (1 & 2 
Geo 5 c 50), s. 88 (1). A Copy must be supplied to every person gratis 
at the commencement of his employment and on the issue of a new abstract 

Copies must be supplied to applicants at a price not exceeding 1 d. 

(Coal Mines Act, 1911, s. 88 (1) (*>))• 

Every copy of the regulations must be kept distinct from any regulations 

which depend only on the contract between the employer and employed 

(i t’to non-compliance, see ibid., a. 88 ( 2 ); and as to the destruction of 
notices, see ibid., s. 121 . 

Courts having Jurisdiction. 

Note (n).—See Par. 1492, note {d), ante ; Coal Mines Act, 1911, s. 103 (1). 
It is sufficient to allege that the mine is a mine within the statutory 
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1542 definition, without more (ibid.). As to persons disqualified from sitting on 

(< conid .). courts, see now ibid., s. 103 (2); R. v. Simpson, [1914] 1 K. B. 66. 

Note (o). —See Par. 1492, note (d), ante. The provisions of the Coal 
Mines Regulation Act, 1887 (50 & 51 Viet. c. 58), s. 61 (2), appear not to 
have been re-enacted. 

A court of summary jurisdiction may prohibit the use of dangerous 
machinery either absolutely or until duly repaired or altered (Coal Mines 
Act, 1911 (1 & 2 Geo. 5, c. 50), s. 108). 

Note (p ).—See Par. 1492, note (d), ante ; Coal Mines Act, 1911, s. 104. 


1543. Prosecution of Owners, Agents, and Managers. 

Note (r).—See Par. 1492, note (d), ante ; Coal Mines Act, 1911 (1 & 2 
Ceo. 5, c. 50), s. 102 (5); Coal Mines Act, 1914 (4 & 5 Geo. 5, c. 22), s. 2. 
As to the production of appointment on a prosecution by an inspector, see 
Boss v. Helm, [1913] 3 K. B. 462. Evidence to prove the written consent 
by the Secretary of State is unnecessary ; it is sufficient if it is stated to 
the court that the consent has been obtained ( Stevenson v. Roger, [1915] 
S. C. (J.) 24, where it was held, also, that if evidence were necessary, a letter 
produced from the Home Office, signed by one of the superior officials of 
that department, was sufficient). 

Note ( 5 ).—See Par. 1492, note (d), ante ; Coal Mines Act, 1911, s. 102 (6) ; 
Coal Mines Act, 1914, s. 2. 

Note ( t ).—See Par. 1492, note (d), ante ; Coal Mines Act, 1911, s. 102 (6); 
Coal Mines Act, 1914, s. 2. 


1544. 

1545. 

1546. 


1547. 


Prosecution of Workmen. 

Note (x). —See Par. 1492, note (d), ante ; Coal Mines Act, 1911, s. 106. 


False Statements. 

Note (c). —See Par. 1492, note (d), ante ; Coal Mines Act, 1911, s. 102 (7). 

Procedure. 

Notes (d), (e). —See Par. 1492, note (d), ante. The provisions of the 
Coal Mines Regulation Act, 1887 (50 & 51 Viet. c. 58), s. 62 (i.), (ii.), appear 
not to have been re-enacted. Summary proceedings taken in reference 
to the non-compliance with the provisions of the Coal Mines Act, 1911 
(1 & 2 Geo. 5, c. 50), or the orders and regulations made thereunder disclosed 
in a special report made by an inspector, or in a report made by the court 
appointed to hold a formal investigation, or in the proceedings at a coroner’s 
inquest, must be commenced within three months after the making of the 
report or the conclusion of the inquest (Coal Mines Act, 1914 (4 & 5 Geo. 5, 
c. 22), s. 2) ; or six months from the commission of the offence (Felton v. 
Heal , [1920] 3 K. B. 1). 

Note(/). —See Par. 1492, note (d), ante; Coal Mines Act, 1911, 
s. 103 (1) (ii.). 


Penalties, Fine. 

Note (h ).—See Par. 1492, note (d), ante ; Coal Mines Act, 1911, s. 101 (3). 
The maximum penalty in case of persons not being owners, agents, or 
managers is increased to £5 (s. 101 (3) ). As to notices, see s. 120 ; for the 
provision relating to persons employed in or about a mine, see s. 101 (1)* 

If a mine is not managed in conformity with the statutory requirements 
the owner, agent, and manager thereof are deemed to be guilty of a statutory 
offence (ibid., s. 101 (2) ). The magistrates cannot convict the manager 
and yet dismiss the information against the company ; they must convict 
both, though they might inflict only a nominal penalty on the one or the 
other (Whig v. Dent Main Colliery Co., Ltd., [1924] 2 K. B. 389). 

Where proceedings are taken under the Coal Mines Act, 1911 (1 & 2 
Geo. 5, c. 50), against the owner or agent of a mine in respect of a statutory 
offence for which the owner, agent, or manager or each of them is liable, 
the owner or agent is not liable to any penalty if he proves that he is not 
in the habit of taking and did not in respect of the matters in question take 
any part in the management of the mine ; that he has made all the financia 
and other provision necessary to enable the manager to carry out his 
duties ; and that the offence was committed without his knowledge, 
consent, or connivance (ibid., s. 102 (1) ). The object of ibid., s. 102 ( )> 
was to meet cases which are not dealt with by ibid., s. 75, and where pro¬ 
ceedings are taken against an owner or agent in respect of any such c0 TTf' 
vention, or non-compliance by another person as is mentioned in tbid., 
s. 75, the owner or agent is not liable, if he proves the matters set out m 
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ibid., a. 102 (I), even though he fails to bring himself within ibid., a. 75 
(Atkinson v. Jeffreys and Lancaster & Co., Ltd. (1915), 84 L. J. (k. b.) 1739). 
See, further, Atkinson v. Lewis Merthyr Consolidated Collieries , Ltd., [1916] 

1 K. B. 363 (“ did not . . . take part ” means did not at any time take 
part); Archibald v. Plean Colliery Co., Ltd., [1924] S. C. (J.) /7 (company 
were not in the “ habit ” of taking part); Charlton v. Jacob (1925), 94 
L. J. (k. b.) 855 (proof of part only of the above defence under s. 102 (1) is 

insufficient). 

Except in the above cases, it is no defence in any proceedings brought 
against an owner or agent that a manager has been appointed (Coal Mines 

Act, 1911, s. 102(2)). ... . . , 

No owner, agent, or manager of a mine is liable to a penalty m respect 

of any contravention or of non-compliance with the statutory provisions, 
if he proves that the contravention or non-compliance was due to causes 
over which he had no control and against the happening of which it was 
impracticable for him to make provision (ibid., s. 102 (3) ). 

Proceedings may bo instituted, in the first instance, against a mine 
manager for any statutory offence for which he is liable (ibid., s. 102 (4) ) ; 
see also Atkinson v. Shaw, [1915] 2 K. B. 768, cited in Par. 1528, note (q), 

ante. , . 

A mine-owner is not liable to an action for damages as for breach ot 

statutory duty in respect of any contravention of or non-compliance with 

any of the statutory provisions if it is shown that it was not reasonably 

practicable to avoid or prevent the breach (Coal Mines Act, 1911, s. 102 (8)). 

See also Browning v. Crumlin Valley Collieries, [1926] 1 K. B. 522 ; Park 

v. Wilsons and Clyde Coal Co., [1928] S. C. 121 (nature of the statutory 

defence). 


1548. 

1549. 


1550. 


1551. 


1552. 

1553. 

1554- 

1559. 

1560. 

1561- 

1562. 


Imprisonment. 

Note (j).—See Par. 1492, note (d), ante ; Coal Mines Act, 1911 (1 & 2 
Geo. 5, c. 50), s. 104. This provision is now extended to any person 

committing a statutory offence (ibid.). 

Note (l).— See Par. 1492, note (d), ante ; Coal Mines Regulation Act, 

1887, s. 68 (1), not re-enacted. 

Application of Fines. 

Note (m).—See note ( d ), Par. 1492, ante ; Coal Mines Act, 1911, s. 105. 
Metalliferous Mines. 

Note (p).— By Checkweighing in Various Industries Act, 1919 (9 & 10 
Ceo 5, c. 51), workmen engaged in the production or manufacture of iron 
or steel etc. are secured the rights to check weights of material produced 
etc. (s. 1) ; as to the manner of checking or testing, see s. 2, Scheds. I., II. ; 
provision is made as to offences (s. 3) ; as to intermittent checkweighing 
(s. 4) ; as to regulations, and application of Factory and Workshop Act, 
1901 (1 Edw. 7, c. 22), ss. 80, 81, 84), 86 (s. 5, Sched. III.) ; as to arbitrations 
(s. 6) ; and as to interpretation (s. 7). For regulations under the Act as 
to the appointment of a checkweigher etc., see Stat. R. & O., 1919, Nos. 
1097, 1098, 1099 ; 1920, Nos. 372, 373. 

As to Persons Employed. 

Note (i). —The return as to disabled persons is now extended by Work¬ 
men's Compensation Act, 1923 (13 & 14 Geo. 5, c. 42), s. 28 (2), which is 
similar to that applicable to coal mines, see Tar. 1516, note (c), ante. 

Notice of Accidents. 

Text. _As to the provision at pitbanks of first-aid boxes, ambulances, 

and the issue of special safety orders, see Workmen’s Compensation Act, 
1923, s. 29, and Vol. XIV., Par. 1085, notes, ante. 

(See original volume.) 

Fencing Abandoned Shafts. 

Note (d). —Take into this note.the cases referred to in note (d) in original 
volume, p. 631. 

(See original volume.) 

Machinery. 

Note (d).—Transpose the eases referred to in this note to note (d) at 
p. 628 in original volume. 

(See original volume.) 
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NUMBERS. 


d/I 



1563. 

1564. 

1565. 


Special Rules as to Safety. 

Note (m).— As to breach of rules regarding shot-firing, see Pritchard v. 
Votty and Bowydd Slate Quarries Co ., Ltd. (1921), 14 B. W. C. C. 209 C. A. 
Par. 364, note ( h ), ante . * * 

(See original volume.) 

Quarries. 


Notes ( q ). As to first-aid boxes, ambulances, and the issue of special 

. rclt^rs, see Workmen’s Compensation Act, 1923, s. 29, and Vol. XIV. 
Par. 1085, notes, ante. ’ 

Note (1).— Workmen engaged in the getting of chalk or limestone from 
quart ies, and in the manufacture of cement and lime, are secured the right 
to check weights of material produced, see Checkweighing - in Various 
Industries Act, 1919 (9 & 10 Geo. 5, c. 51), and see Par. 1549, ante. 


1566. 

1567- 

1574. 

1575. 

1576- 

1581. 


Fencing. 

Note (m).—See A.-G. v. Roe, [1915] 1 Ch. 235, Vol. III., Par. 258, 
notes ( q ), (r), ante . 

(See original volume.) 

In Cornwall. 

Note (l).— See, further, Dunbar v. Harvey, [1913] 2 Ch. 530, C. A., 
Vol. VII., Par. 578, ante. 

(See 07'iginal volume.) 


1582. 


1583- 

1585. 

1586. 

1587. 

1588- 

1608. 


Customs Established by Statute. 

Note {j). As to the jurisdiction of the Small Barmote Court over a 
miner who has actually taken lead ore during mining operations for other 
minerals, see R. v. Sanders, [1917] 2 K. B. 390. 

Note (k). As to the conditions necessary to constitute a miner within 
the meaning of the Act, see R. v. Sanders, supra. 

(See original volume.) 

Forfeiture and Trespass. 

h*OTE (n ).—See also R. v. Sanders, supra. 

Removal of Buildings. 

Note (6).—Compare A.-G. to Prince of Wales v. CoUom, [1916] 2 K. B. 
193. 

(See original volume ) 
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1609-1674 



paragraph 

NUMBERS. 

1609 - 

1620 . 

1621 . 

1622 - 

1628 . 

1629 . 


1630 - 

1632 . 

1633 . 


1634 - 

1658 . 

1659 . 


1660 . 


1661 - 

1663 . 

1664 . 


1665 - 

1667 . 

1668 . 

1669 - 

1670 . 

1671 . 


1672 - 

1674 . 


MISREPRESENTATION AND FRAUD. 


(See original volume.) 

Statement of Third Person's Intention. 

Note (o).—See Paul and Vincent , Ltd. v. O'Reilly (1913), 49 I. L. T. 89, 
cited in Par. 1633, note (h), infra . 

(See original volume.) 

Matters of Fact Stated as Opinion etc. 

Note (0-—See Oage v. Beauchamp (1920), 36 T. L. R. 253 (report of 
survey of yacht by Lloyd’s surveyor, supplied by Lloyd’s Register for 
payment to intending purchaser; no warranty of accuracy by Lloyd’s 
Register, but only the supply of a document for payment); Bisset v. 
Wilkinson, [1927] A. C. 177, P. O. (facts known to both ; opinion). • 

(See original volume.) 

Statements as to Documents. 

Note (h). —See Paul and Vincent, Lid. v. O'Reilly (1913). 49 I. L. T. 89 (a 
debtor gave plaintiffs a guarantee which purported to be signed by his 
father in defendant’s presence, the amount being left blank, which plaintiffs 
filled in for £100, and they received, unknown to defendant, a letter pur¬ 
porting to come from the debtor’s father confirming the amount; held 
that defendant had represented to plaintiffs that the lather had signed the 
guarantee, and that the representation being false to his knowledge, 
defendant was liable, notwithstanding the subsequent forger} 7 of the letter). 

(See original volume.) 

When Silence is not Misrepresentation. 

Note (o).—A s to the duty of a banker to disclose a customer’s indebted¬ 
ness to an intending guarantor, see Royal Bank of Scotland v. Greenshields, 

[1914] S. C. 259. 

Complex Representations, How Construed. 

Note (p).—See, further, Re Pacaya Rubber and Produce Co., Ltd., Bums' 
Application, [1914] 1 Ch. 542 (rescission of contract to take shares on the 
ground of material inaccuracy of statement in expert’s report included in 
prospectus); title Companies, Par. 210, ante . 

(See original volume.) 

11 Fraudulent ’' means “Actually and Morally 
Fraudulent." 

Note (d). —See, further, Nocton v. Ashburton (Lord), [1914] A. C. 932, 
per Lord Haldane, L.C., at pp. 943, 958. 

(See original volume.) 

Irrelevancy of Representor’s Motive. 

Note ( q ).—See also Janvier v. Sweeney , [1919] 2 K. B. 316, C. A. (nervous 
shock caused by false statements). 

(See original volume.) 

Existence of Honest Belief Consistent with Negli¬ 
gence or Unreasonableness or Incompetence in 
Forming it. 

Note (k). —See also Glasgow and South Western Railway v. Boyd and. 
Forrest, [1913] A. C. 404 (alleged fraudulent misdescription of nature of soil 
prior to contract for construction of railway). 

Note ( q ).—See, further, Nocton v. Ashburton (Lord), supra (in an action 
against a solicitor for improperly and in bad faith advising his client and 
for making untrue representations in respect of certain securities ; held, 
in the absence of fraudulent intention in the strict sense, that he was not 
liable in an action for deceit, but that he wa3 nevertheless liable as on a 
claim for compensation either for loss arising from misrepresentation made 
in breach of a fiduciary duty, or for breach of contract to exercise due care 
and skill). 

(See original volume. 
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PARAGRAPH 



.'.i’y 

* ■ 


NUMBERS. 

1675 . 

1676 - 

1677 . 

1678 . 


1679 - 

1682 . 


Intention to Induce, without Result, is Insufficient. 

Note (1c). —See also Lechy v. Walter, [1914] 11. R. 378, cited in Par. 1752, 
note ( o ), post. 

(See original volume.) 

Inducing Cause need not be the Sole Inducement. 

Note (g). —A jury is at liberty to attach to one of two elements operating 
upon a man’s mind the cause without which the loss would not have arisen 
(Paul and Vincent, Lid. v. O'Reilly (1913), 49 I. L. T. 89); see S. C. cited 
in Tar. 1633, note (h), ante. 

(See original volume.) 


1683 . 


1684 - 

1692 . 

1693 . 


Materiality Constituted by Special Circumstances. . . . 

Note (i ).—But if personal consideration doe3 not form a material 
ingredient of the contract mere non-disclosure as to the person entitled to 
tlie benefit of the contract for sale of land does not amount to misrepresenta¬ 
tion even though the contracting party knows that if the disclosure had 
been made the other party would not have entered into it (Pyster v. Randall 
db Sons, [1926] Ch. 932)/ 

(See original volume.) 

Bodily Suffering. 

Note (q ).—See also Janvier v. Sweeney, supra. 


1694 . 

1695 - 

1700 . 

1701 . 


1702 . 

1703 . 


1704 - 

1705 . 

1706 . 


1707 . 

1708 - 

1709 . 

1710 . 


1711 - 

1716 . 

1717 . 


1718 - 

1722 . 


Causal Connection between the Damage and the 
Representation. 

. Note (a).—See also Janvier v. Sweeney, supra. 

(See original volume.) 

Fraud of Agent is Fraud of Principal . . . 

Text and Note ( h ).— Lloyd v. Grace, Smith <6 Co., rvsd., [1912] A. C. 
716 ; see, instead, Yol. L, Par. 450, notes (?i), (o), ante ; see also Terrill v. 
Parker and Thomas (1915), 32 T. L. R. 48 ; Robinson v. National Bank of 
Scotland, [1916] S. C. 46 ; affirmed (1916), 53 Sc. L. R. 390, H. L. (inquiry 
as to customer’s financial position). 

(See original volume.) 

When Authority is Implied. 

Note (o ).—See also Banbury v. Bank of Montreal, [1918] A. C. 626, 
Vol. I., Par. 1273, note (r), ante. 

Note (p). —For amendment of the 4th classification in this case, see 
Collins v. Associated Greyhound Racecourses, [1930] 1 Ch. 1, C. A. 

Note (r).—See also Harrisons and Crossfield v. London and North 
Western Railway, [1917] 2 K. B. 755. 

(See original volume.) 

Joint and Several Liability for Purposes of Action of 
Deceit. 

Note (b ).—See also Goldrei, Forward db Son v. Sinclair and Russian 
Chamber of Commerce in London , [1918] 1 K. B. 180, C. A. 

Burden of Proof : Questions of Law and Fact. 

Note (g ).—See title Agency, Par. 450, note (n), ante. 

(See original volume.) 

Person to whom Representation was Intended to be 
Passed on. 

Note (m ).—See, further, Robinson National Bank of Scotland, supra 
(banking business). 

(See original volume.) 

Remedies in Case of Innocent Misrepresentation. 

Note ( u ).—See, further, Ueilbut, Symons db Co. v. Buckleton, [ 

A. C. 30 ; Harrison (T. and J.) v. Knowles and Foster, [1918] lk. 

C. A. 

Note (a).—See also Boyd and Forrest v. Glasgow and South 
Rail. Co., [1915] S. C. (H. L.) 21 (unsuccessful action, plaintiffs tailing 
show that the misrepresentations were in essenlialibus to the contrao 

(See original volume.) 
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1723. 


1724 . 

1725 . 


1726 . 

1727 . 
1728 - 

1730 . 

1731 . 


1732 - 

1734 . 

1735 . 

1736 - 

1739 . 

1740 . 

1741 - 

1744 . 

1745 . 


1746 . 


1747 . 

1748 . 

1749 . 


Concurrence of Fraud and Damage Essential. 

Note (b). —See, further, Notion v. Ashburton (Lord), [1914] A. C. 932. 
(necessity of proving moral fraud held not to have narrowed the scope 
of an action of deceit.) As to a plaintiff charging fraud when he cannot 
prove it, see title Pleading, Par. 928, note (/), post . 

Note (c).— See also Tackey v. McBain , [1912] A. C. 186, P. C. 

(See original volume.) 

Representee’s Knowledge of the Truth. 

Note (l). —When a man has made a statement untrue to his knowledge 
to induce another, whom he does not believe to know its untruth, to act 
upon it, and that other has acted upon it in ignorance and to his damage. 
the maker of the false representation cannot protect himself by proving 
that an agent of the other knew of the untruth ( Wells v. Smith , [1914] 
3 K. B. 722). For further consideration of Biggar's Case, see Newsholme 
Bros. v. Road Transport and General Insce. Co., cited in Dunn v. Ocean 
Accident and Guarantee Corp., Vol. XVII., Par. 1061, note (g), ante. 

(See original volume.) 


Express Agreement to Take with All Faults. 

Note (c). —Now Companies Act, 1929, s. 35 (2). 

(See original volume.) 

Statutory Plea in Case of Misrepresentation of Third 
Person’s Credit. 

Note (d). —The Statute of Frauds Arndt. Act, 1828, s. 6, applies only to 
fraudulent representations (Banbury v. Bank of Montreal , [1918] A. 0. 
626). 


(See original volume.) 

Misrepresentation by Agent to Serve Personal Ends. 

Text and Note (q). —See, instead, Lloyd v. Grace Smith <0 Co., [1912] 
A. C. 716, Vol. I., Par. 450, note (ft), ante. 


(See original volume.) 

Errors as to Proper Measure of Damages. 

Note (r).—See also Johnston v. Braham and Campbell , [1917] 1 K. B. 
586, C. A. 


(See original volume.) 

Nature and Limits of Right to Avoid a Contract 
Induced by Misrepresentation. 

Note (#).—As to purchaser’s rights under contract for purchase of one 
lot of land where contract for sale of another lot has been rescinded for 
innocent misrepresentation, see Holliday v. Lockwood, [1917] 2 Ch. 47. 

Note (t).—See also Compagnie Chemin de Fer Paris-Orleans v. Leestov. 
Shipping Co., Ltd. (1919), 36 T. L. R. 68. 

Unnecessary to Prove Fraud. 

Note (k ).—See, further, Heilbut , Symons 6c Co. v. Buckleton, [1913] A. C. 
30 ; Glasgow and South Western Railway v. Boyd and Forrest , [1913] 
A. C. 404 (contract alleged to have been induced by fraudulent mis¬ 
representation) ; Faraday v. Tamworth Union (1916), 86 L. J. (ch.) 436 
(mistake innocently induced) ; Armstrong v. Jackson, [1917] 2 K. B. 822, 
cited in title Stock Exchange, Par. 432, post; Harrison (T. and J.) v. 
Knowles and Foster, [1918] 1 K. B. 608, C. A. ; Shanlcland 6c Co. v. Robinson 
6' Co. (1920), 57 Sc. L. It. 400, H. L. (Sc.). Kennedy's Case as to innocent 
misrepresentation was followed in Bell v. Lever Bros., [1932] A. C. 161. 

Or that Contract would have been Detrimental. 

Note (o).—See also Lee v. Rayson, [1917] 1 Ch. 613 (misdescription of 
leases affecting property on sale of land). 

(See original volume.) 

When Contract Void, not Voidable. 

Note (t).— See, further, title Agency, Par. 450, note (n), ante ; Bank 
of Ireland v. M'Manamy , [1916] 2 I. R. 161 (guarantee signed by defen¬ 
dants in belief that document was of entirely different character without 
fraud on anyone’s part; successful defence of non est factum). 

Note (a).—See also Phillips v. Brooks, Ltd., [1919] 2KB 243 
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1750. 


1751. 

1752. 


1753- 

1754. 

1755. 


Right of Election . . . Once Exercised is Irrevocable. 

Note (e). —See, further, Oelkers v. Ellis, [1914] 2 K. B. 139 (plaintiff 
in an action for rescission of a contract for the sale of shares, who did 
not bring his action until four years after he had discovered the fraud, 
held entitled to repudiate the transaction, the shares never having been 
allotted to plaintiff, who had never become, by virtue of the agreement 
with defendant, a shareholder of the company). 

(See c/riginal volume.) 

A Subsisting Executory Contract must be Shown. 

Note (k). —See also Hopkinscm v. Mortimer, Harley & Co., Ltd., [1917] 
1 Ch. 646 (provision in articles of association for forfeiture of shares sub¬ 
ject to lien for debts to company held to be invalid). 

Note (o).—S ee, further, Lecky v. Walter, [1914] 1 I. R. 378 (sale of 
bonds, a representation that the bonds were charged and secured on 
certain oil-fields being untrue but made innocently, and alleged not as a 
matter of contract but of inducement; held that the sale could not be set 
aside). 

(See original volume.) 

Forms of Order and Directions in Actions for 
Rescission. 

Note ( d ).—See also Edgar v. Hector, [1912] S. C. 348 (rescission of 

contract on sale of sham antiques). 

Note (e ).— See also Hulton v. Hulton, [1917] 1 K. B. 813, C. A. 

Note (r).—See, further, Hughes v. Liverpool Victoria Legal Friendly 
Society, [1916] 2 K. B. 4S2, C. A. (recovery back of premiums paid under 
a policy prohibited by statute under penalty where payment induced by a 
fraudulent misrepresentation). 


1756. 

1757. 


1758. 

1759- 

1763. 

1764. 


1765. 

1766. 


(See original volume .) 

Procedure in Cases of Sales by Order of Court. 

Note (b). —See also Be Longvale Brick and Lime Works, [1917] 1 I. R* 

321. C. A. (re-opening sale after depreciatory misrepresentation by 
auctioneer). 

Statutory Procedure in Cases of Sale of Land. 

Note (c).— Read “ L. P. A., 1925, s. 49”; Vol. XXV., Par. 495, 
post. 

(See original volume.) 

Plea Defeated by Proof of Fraud or Total Difference 
in Nature of Subject-matter. . G rw 

Note (r).—See also Lee v. Rayson, [1917] 1 Ch. 613, cited in title Sale 


? Land, Par. 558, note ( b), post . 
Note (s). — See also Molphy v 


r.nmie. ( 1 91 fib 53 I. L. T. 177 (vendor’s 


right to rescind). 

(See original volume.) 

Affirmation of Contract. 

Note (d ).— See, further, Oelkers v. EUis, [1914] 2 K. 
Steamship Co. v. Westville Shipping Co., infra. 


B. 139; Abram 


1767. 

1768. 


1769- 

mO. 


(See original volume.) 

Impossibility or Injustice of Specific R ^ st c 1 1 t Q u p°^\ Dav . 

Note (/).—See also Hulton v. Hulton, [1917] 1 K. B. 813, C. Au• (P y 
nent8 made and documents destroyed in accordance wit 

Note \m).—Armstrong v. Jackson ( 1917 ), 86 L. J. (k. b.) ^ 

ralue of shares held to be no bar to restitutio in integrum) , 

Frigidaire Corporation, [1932] W. N. 248, P. C. (operation of 
it impossible to restore position). Where the representee mnocenj 

passes on the misrepresentation and assigns the co ta *j on the 

party, who rescinds on discovery of the ® rl ^ a . ?^ r ^ der t h e original 
rescission at once re-invests the representee mhisr & 

contract so as to sue for rescission, even though ju gme » q 0 v . 
obtained for rescission on the sub-contract, see Abram 
Westville Shipping Co., [1923] A. C. 773, H. L. (Sc.). 

(See original volume.) 
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